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Preface 


Volume 3C, originally published in 1964, accumulated supplements exceeding 
the bound volume in size and including, among other things, new Chapters 
143A, State Government Reorganization, and 143B, the Executive Organization 
Act of 19738. In addition, a new Chapter 153A, Counties, was enacted by Session 
Laws 1973, c. 822, effective February 1, 1974, but not included in the 1973 
Interim Supplement to Velume 3C. This 1974 Replacement volume is issued to 
incorporate the new material in the bound volume and to eliminate what is 
obsolete. 

Beginning with formal opinions issued by the North Carolina Attorney 
General on July 1, 1969, such opinions which construe a specific statute will be 
cited as an annotation to that statute. For a copy of an opinion or of its 
headnotes write the Attorney General, P.O. Box 629, Raleigh, N.C. 27602. 

The recompiled volume has been prepared and published under the 
supervision of the Department of Justice of the State of North Carolina. The 
members of the North Carolina Bar are requested to communicate any defects 
they may find in the General Statutes, and any suggestions they may have for 
improving them, to the Department. 


RoBERT MorRGAN, 
Attorney General 


February 1, 1974 
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Chapter 137. 
Rural Rehabilitation. 


Article 1. Sec. 
State Rural Rehabilitation Law. education for erecting — or 
equipping vocational buildings, 
Sec. ete. 
137-1 to 137-30. [Repealed.] 137-35. Loans to be made through State Board 
Article 2 of Education. 
; 137-36. Approval of applications from county 
North Carolina Rural Rehabilitation boards by State Board of 
Corporation. Education. 


: 137-37. Loans from State Literary Fund. 
137-31. Designated a State agency. Y wey 
137-31.1. State agency and its rights, func- 137-38. County ade os education authorized 
tions, etc., continued. to borrow funas. 
137-31.2. Property of Corporation. 137-39. Creation of fund for loans to students 
137-31.3. Members of board of directors; terms 547 4) rp Latin social science authorized. 
of office; per diem and expenses. -40.. [Repealed } 


137-31.4. Cancellation of stock; Corporation to 137-41. Transfers of real and personal assets to 
Farm Security Administration in 


be nonstock. ANTS tified 
137-31.5. Annual audit and financial state- DUSY, EUG, TAL Ien: 
rnents 137-42. caps eS as to retransfer and future 
i ts. 
137-32. Powers of Corporation. use oI asse 
137-32.1. Powers of board of directors. 137-43. Agr eae ary for Agi t of ite to 
137-33. Cooperation by State officers, boards, Cole Oat aie Cad. Gate RU? abt 
ete rehabilitation purposes. 


137-34. Fund for loans to county boards of 


ARTICLE 1. 
State Rural Rehabilitation Law. 
§§ 137-1 to 137-30: Repealed by Session Laws 1955, c. 190. 


ARTICLE 2. 
North Carolhna Rural Rehabilitation Corporation. 


§ 137-31. Designated a State agency. — The North Carolina Rural 
Rehabilitation Corporation, a nonprofit corporation, organized by the members 
of the commission of the North Carolina Emergency Relief Administration, 
and chartered by the State to serve as a social and financial instrumentality in 
assisting to rehabilitate individuals and families by enabling them to secure 
subsistence and gainful employment from the soil and coordinated and other 
enterprises in order to restore them as self-sustaining citizens and thereby 
reduce the burden of public relief for the needy and unemployed, is hereby 
recognized and designated as an agency of the State of North Carolina and of 
the North Carolina Emergency Relief Administration and its successor within 
the powers and limitations of its charter for the carrying out of said objects 
and purposes. (1935, c. 314, s. 1.) 

State Government Reorganization. — The by § 143A-63, enacted by Session Laws 1971, c. 
Rural Rehabilitation Corporation was 864. 
transferred to the Department of Agriculture 





§ 137-31.1. State agency and its rights, functions, etc., continued. — The 
North Carolina Rural Rehabilitation Corporation shall be and continue as an 
agency of the State of North Carolina, and as such is vested with and shall 
continue to have and be vested with all the rights, powers, functions, objects 
and purposes granted to and vested in it by the certificate of incorporation of 
said Corporation, as amended, or by statute or act of the General Assembly of 
North Carolina. (1953, c. 724, s. 1.) 
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§ 137-31.2. Property of Corporation. — All lands, buildings, structures, 
funds, notes, bonds, mortgages, contracts, records, reports, equipment, 
vehicles, supplies, materials and other property, real, personal or mixed, 
tangible or intangible, which are owned by said Corporation or in which said 
Corporation has an interest on April 8, 19538, shall continue and remain the 
property of said Corporation. (1958, c. 724, s. 2.) 


§ 137-31.3. Members of board of directors; terms of office; per diem and 
expenses. — The governing body of the North Carolina Rural Rehabilitation 
Corporation shall be a board cf directors consisting of nine members, of whom 
the Commissioner of Agriculture, the Director of the Cooperative Agricultural 
Extension Service of the North Carolina State College of Agriculture and 
Engineering of the University of North Carolina, the Secretary of Human Re- 
sources, and the North Carolina State Director of the Farmers Home Adminis- 
tration of the United States Department of Agriculture, or in the event of a 
change of name of any of said offices, the persons performing the prin- 
cipal duties of said offices, by whatever name called, shall be ex 
officio members, and the remaining five members shall be named by the 
Governor of North Carolina. Of the five directors first named by the 
Governor, one shall be appointed for a term of one year, two shall be ap- 
pointed for terms of two years each and two for terms of three years each, 
and subsequent appointments shall be made for terms of three years 
each. The members of the board appointed by the Governor shall be 
entitled to receive from the funds of the corporation, while attending 
meetings of the board and of committees appointed or authorized by the 
hoard and while performing other services for the corporation, a per diem 
of ten dollars ($10.00) and reimbursement for such actual necessary expenses 
as may be incurred in travel and subsistence, not in excess of that allowed by 
the General Assembly for other State agencies, but while a member is serving 
as an officer of the corporation he may be paid such reasonable salary as the 
majority of the members of the board shall from time to time determine in lieu 
of such per diem. The ex officio members of the board shall serve without 
compensation and shall be reimbursed for actual costs of travel and 
subsistence by the agency which they represent. (1958, c. 724, s. 3; 1963, c. 1005; 
19b5>ac. 190. 19 oc. 476 8.138.) 


Editor’s Note. — Pursuant to Session Laws The North Carolina State College of 
1973, ¢c. 476, s. 138, “Secretary of Human Agriculture and Engineering of the Uni- 
Resources” has been substituted for versity of North Carolina is now the North 
“Director of the Division of Vocational Carelina State University at Raleigh. See 
Education of the State Department of Session Laws 1963, c. 448, s. 6; 1965, c. 213. And 
Public Instruction” in the first sentence see § 116-2. 
of this section. 


§ 137-31.4. Cancellation of stock; Corporation to be nonstock. — On 
April 8, 1958, all of the capital stock of the Corporation, including both the 
stock held by the stockholders of the Corporation and the stock held by the 
Corporation itself, shall be cancelled and shall be surrendered to the Secretary 
of State of the State of North Carolina, who shall cancel and destroy such stock 
and make an appropriate notation upon the original records of the Corporation 
in his office showing the cancellation and destruction of such stock. Thereafter, 
said Corporation shall cease to have any capital stock and shall be a nonstock 
Corporation. (1953, c. 724, s. 4.) 


§ 137-31.5. Annual audit and financial statement. — The State Auditor 
shall, at least once in each year, make or cause to be made a detailed audit of 
all moneys received and disbursed by the Corporation during the preceding 
year and shall make or cause to be made a statement of the financial condition 
of the Corporation as of the close of such preceding year. A copy of said audit 
and statement shall be furnished to the Governor and to each member of the 
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board of directors, and two copies shall be furnished to the principal office of 
the Corporation. (1953, c. 724, s. 5.) 


§ 137-32. Powers of Corporation. — The Corporation is hereby authorized 
to accept and receive loans, grants and other assistance from the United States 
government, departments and/or agencies thereof for its use or for relief and 
rehabilitation purposes as well as to receive like financial and other aid when 
extended by the State of North Carolina or any of its departments, political 
subdivisions or agencies or any municipality, or from other sources, either 
public or private, and to employ the same in carrying out its rehabilitation 
purposes and activities; to utilize such means and agencies as shall be found 
useful or necessary to carry out the purposes of this Article and which will 
facilitate the securing of cooperation and financial assistance from the 
government of the United States, its departments or agencies, in aid thereof. 
(198580;.314) 8.2.) 


§ 137-32.1. Powers of board of directors. — The existing board of directors 
of said Corporation shall have all the powers and authority of the stockholders 
and directors of said Corporation only until the appointment and qualification 
of the board of directors provided for in G.S. 1387-31.3; and upon the 
appointment and qualification of the board of directors provided for in G.S. 
137-31.3 it shall have all of the powers and authority heretofore vested in the 
stockholders and directors of the Corporation, and as such shall be vested with 
all the rights, powers, functions, and authority vested in said Corporation or its 
stockholders or directors by its certificate of incorporation, as amended, or by 
the statute or act of the General Assembly of North Carolina, including, but 
not limited to, the following powers: 

(1) To adopt, alter or repeal its own bylaws, rules and regulations 
governing the conduct of its affairs and the manner in which its 
business shall be transacted and in which the powers granted to it 
shall be exercised. 

(2) To elect or appoint all necessary officers and committees, and to 
employ agents, clerks, workmen and such other personnel as said 
board may deem advisable, to fix their compensation, to prescribe 
their duties, to dismiss without previous notice; and generally to be in 
sole and final control and management of the personnel of said 
Corporation. 

(3) To contract for the purchase of, and to purchase all supplies, materials, 
equipment, printing, telephone, telegraph, electric light and power, 
postal and all other contractual services and needs of said corporation, 
to rent, lease or purchase all offices and office space, lands, buildings 
and equipment, needful or desirable in the conduct of the 
Corporation’s business, to pay for same out of the funds of the 
Corporation; and generally to be in sole and final control and 
management of the acquisition, use and disposition of such property 
on behalf of the Corporation. 

(4) To elect or appoint a treasurer or other officers or agents for the 
handling of the funds and fiscal affairs of the Corporation, to require 
the posting of surety bonds of such officers and agents and to fix the 
amount of such bonds, to provide for the methods and procedures for 
the collection and disbursement of the funds of the Corporation by 
such treasurer or other officers or agents, to fix the depository or 
depositories for the funds of the Corporation and to provide for the 
investment of the surplus funds of the Corporation from time to time, 
to make loans or grants and to expend the funds of the Corporation for 
the furtherance and accomplishment of the objects and purposes of 
the Corporation as granted to it by its certificate of incorporation, as 
amended, or by statute or act of the General Assembly; and generally 


§ 137-33 CH. 137. RURAL REHABILITATION § 137-35 


to be in sole and final control and management of the funds and fiscal 
affairs of the Corporation. 

Provided, however, that any obligations or indebtedness incurred or created 
by the Corporation shall be that of the Corporation only and shall not 
constitute an obligation or indebtedness of the State of North Carolina, and no 
such obligation or indebtedness shall involve or be secured by the faith, credit 
or taxing power of the State of North Carolina. (1958, c. 724, s. 6.) 


§ 137-33. Cooperation by State officers, boards, etc. — The various 
officers, boards, courts and governing bodies of the State engaged in any way 
in the relief of destitution and unemployment are hereby authorized to 
cooperate with the North Carolina Rural Rehabilitation Corporation for the 
purposes specified in G.S. 137-31. (1935, c. 314, s. 3.) 


§ 137-34. Fund for loans to county boards of education for erecting or 
equipping vocational buildings, etc. — As of the twenty-sixth day of July, 
1938, the North Carolina Rural Rehabilitation Corporation is hereby 
authorized to create a fund of three hundred twenty-five thousand dollars 
($325,000) to be used, together with any net income accruing thereon, for loans, 
to be made in the manner hereinafter set forth, to county boards of education 
for the purpose of erecting or equipping vocational buildings for teaching 
agriculture and home economics. (1939, c. 241, s. 1; 1941, c. 307, s. 1.) 


§ 137-35. Loans to be made through State Board of Education. — The 
sald loans shall be made through and with the assistance of the State Board of 
Education in the following manner: 

(1) As applications for loans are made, the Director of Schoolhouse 
Planning and the Director of Vocational Education, State Department 
of Public Instruction, will select and recommend rural communities in 
which vocational agricultural and home economics buildings should be 
constructed or equipped. 

(2) The Local Government Commission will then determine whether the 
county or school district can, under the Constitution, borrow funds 
necessary for the construction or equipment of such buildings. 

(3) The State Board of Education will then pass upon, and approve or 
disapprove, the project from the standpoint of the State educational 
system. 

(4) Such projects as have been approved will be submitted to the finance 
committee of the board of directors of North Carolina Rural 
Rehabilitation Corporation for final approval. 

(5) Upon such final approval the North Carolina Rural Rehabilitation 
Corporation will deliver to the State Board of Education the funds 
which are to be advanced. 

(6) Said funds will be loaned by the State Board of Education according to 
the same rules and regulations and legal requirements as those under 
which the State Literary Fund is now administered. 

(7) Said loans will be repayable in ten equal annual installments and will 
bear interest at four percent (4%) per annum, payable annually, 
semiannually, or quarterly, as the State Board of Education shall 
determine. 

(8) All loans made by the State Board of Education from such funds so 
advanced by the Rural Rehabilitation Corporation shall be evidenced 
by notes payable to the order of the Rural Rehabilitation Corporation 
and upon completion of said loan, such notes shall be delivered, 
without further liability upon the State Board of Education, to the 
Rural Rehabilitation Corporation and a proper receipt taken therefor. 
(1939°'¢..241.s. 2.) 
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§ 137-36. Approval of applications from county boards by State Board of 
Education. — The State Board of Education is hereby empowered to receive 
and approve applications from county boards of education for such vocational 
agricultural and home economics buildings or equipment loans in the same 
manner and on the same forms as it now receives applications for loans from 
the State Literary Fund, and in accordance with G.S. 115-220 to 115-224, and in 
accordance with other applicable provisions of law. (1939, c. 241, s. 3.) 

Editor’s Note. — The reference in this _ present provisions as to loans from the State 
section to §§ 115-220 to 115-224 is to those Literary Fund, see §§ 115-101 through 
sections as they stood before the revision of  115-108.2. 

Chapter 115 by Session Laws 1955, c. 1372. For 


§ 137-37. Loans from State Literary Fund. — As an alternative method of 
making loans to county boards of education for the purpose of erecting or 
equipping such vocational agricultural and home economics buildings, the 
State Board of Education is hereby empowered to make loans for said purposes 
from the State Literary Fund and to sell or transfer, without recourse, the 
notes received for said loans (together with the security therefor) to North 
Carolina Rural Rehabilitation Corporation. Loans so made from the State 
Literary Fund for such vocational agricultural and home economics buildings 
shall be made in accordance with G.S. 115-220 to 115-224, and in accordance 
with other applicable provisions of law. (1989, c. 241, s. 4.) 

Editor’s Note. — The reference in this present provisions as to loans from the State 
section to §§ 115-220 to 115-224 is to those Literary Fund, see §§ 115-101 through 
sections as they stood before the revision of 115-108.2. 

Chapter 115 by Session Laws 1955, c. 1372. For 


§ 137-38. County boards of education authorized to borrow funds. — 
County boards of education are hereby empowered to borrow through or from 
the State Board of Education amounts necessary for constructing or equipping 
vocational agricultural and home economics buildings to the same extent and 
in the same manner as they are now authorized by law to borrow from the 
State Literary Fund by the provisions of G.S. 115-220 to 115-224, and by other 
applicable provisions of law. (1939, c. 241, s. 5.) 

Editor’s Note. — The reference in this present provisions as to loans from the State 
section to §§ 115-220 to 115-224 is to those Literary Fund, see §§ 115-101 through 
sections as they stood before the revision of 115-108.2. 

Chapter 115 by Session Laws 1955, c. 1372. For 


§ 137-39. Creation of fund for loans te students of rural social science 
authorized. — As of the twenty-sixth day of July, 1938, the North Carolina 
Rural Rehabilitation Corporation is hereby authorized to create a fund of 
twenty-five thousand dollars ($25,000) to be used, together with any net income 
accruing thereon, for loans to students engaged in the study of rural! social 
science; and the directors of North Carolina Rural Rehabilitation Corporation 
are hereby authorized to make such regulations relative to said loans as to the 
said board of directors may seem advisable. (19389, c. 241, s. 6; 1941, c. 307, s. 2.) 


§ 137-40: Repealed by Session Laws 1951, c. 155, s. 3. 


§ 137-41. Transfers of real and personal assets to Farm Security 
Administration in trust, etc., ratified. — There is hereby ratified the act of 
North Carolina Rural Rehabilitation Corporation and its board of directors in 
transferring to the Farm Security Administration of the United States 
Department of Agriculture all of its real and personal assets of every kind and 
description (except the funds hereinabove referred to and except sums 
necessary for or incident to making the transfer to Farm Security 
Administration), in trust until the twentieth day of May, 1950, to use said 
property for certain purposes of the North Carolina Rural Rehabilitation 
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§ 137-42 CH. 137. RURAL REHABILITATION § 137-43 


Corporation selected and designated by the board of directors of said 
Corporation, and in trust thereafter to repay or redeliver to North Carolina 
Rural Rehabilitation Corporation any unused or unexpended portions of said 
property. (1939, c. 241, s. 8.) 


§ 137-42. Agreements as to retransfer and future use of assets. — The 
North Carolina Rural Rehabilitation Corporation is hereby authorized and 
empowered to enter into all such contracts and agreements with the United 
States of America, acting by and through the Secretary of Agriculture or other 
appropriate officials of he United States government, as may be necessary or 
appropriate to accomplish the retransfer to the North Carolina Rural 
Rehabilitation Corporation of the funds and assets of said Corporation now 
held by the Secretary of Agriculture pursuant to the agreement of transfer 
between the North Carolina Rural Rehabilitation Corporation and the United 
States of America, bearing date of May 20, 1938. Said Corporation is further 
authorized and empowered to enter into such covenants and agreements with 
the Secretary of Agriculture or other appropriate officials of the United States 
government in regard to the future use of said returned assets or in any other 
regard as may be required by Public Law 499, 81st Congress, approved May 3, 
1950, or by the Secretary of Agriculture acting pursuant thereto. (1951, ec. 155, 
s.1.) 


§ 137-43. Agreements for transfer of assets to Secretary of Agriculture 
for rural rehabilitation purposes. — The North Carolina Rural Rehabilitation 
Corporation is further authorized and empowered to enter into such 
agreements with the Secretary of Agriculture or other appropriate officials of 
the United States government, and upon such terms and conditions and for 
such periods of time as may be mutually agreeable, for the transfer by the 
Corporation to the Secretary of Agriculture of all or any part of its assets for 
use in the State of North Carolina in carrying out the purpose of Titles I and II 
of the Bankhead-Jones Farm Tenant Act as now or hereafter amended by the 
Congress of the United States and for such other rural rehabilitation purposes 
within the State of North Carolina as said Corporation may deem advisable. 
(1951 elope sae.) 


§ 138-1 CH. 138. SALARIES, FEES AND ALLOWANCES § 138-2 
Chapter 138. 
Salaries, Fees and Allowances. 

Sec. Sec. 
138-1. Annual salaries payable monthly. = —— 138-5. Per diem and allowances of State 
138-2. Payment of fees; when to be paid in boards, ete. 

advance. : 138-6. Travel allowances of State officers and 
138-3. Compensation limited to that fixed by employees 

law. : 


138-7. Exceptions to §§ 138-5 and 138-6. 
138-4. Governor to set salaries of adminis- ACE DUONS L099 oo 


trative officers; exceptions. 


§ 138-1. Annual salaries payable monthly. — All annual salaries shall be 
paid monthly. (Code, s. 3731; 1893, c. 54; Rev., s. 2772; C.S., s. 8847; 1925, c. 230; 
1928, c. 100.) 





§ 138-2. Payment of fees; when to be paid in advance. All public 
officers shall receive the fees prescribed for them respectively, from the 
persons for whom, or at whose instance, the service shall be performed, except 
persons suing as paupers, and no officer shall be compelled to perform any 
service, unless his fee be paid or tendered, except in criminal actions. The said 
officers shall receive no extra allowance or other compensation whatever, 
unless the same shall be expressly authorized by statute. In case the service 
shall be ordered by any proper officer of the State, or of a county, for the 
benefit of the State or county, the fees need not be paid in advance; but if for 
the State, shall be paid by the State, as other claims against it are; if for a 
county, by the board of commissioners, cut of the county funds. The fees in 
criminal cases are not demandable in advance. (Code, ss. 1173, 3758; Rev., s. 


2804; C.S., s. 3849.) 


Cross References. — As to liability of 
defendant in criminal actions for costs, see §§ 
6-47, 6-48. As to liability of prosecutor for costs, 
see § 6-49 et seq. As to constitutional provision, 
see N.C. Const., Art. IV, § 21. 

Officers of Court Must Demand Fees. — 
Officers of the courts are not compelled to 
perform their duties, unless the fees prescribed 
by law are paid or tendered them, but they 
must demand them before laches can be 
imputed to the litigants. West v. Reynolds, 94 
N.C. 333 (1886). 

Same—When Demand Not Made. — The 
officer is not “compelled to perform” the 
required service, but he may perform it, and 
dispense with the payment, and if he does not 
so intend, he should say so at the time, and not 
presume that the posting of the notice in his 
office, of an inflexible rule that he had adopted 
and from which he would not under any 
circumstances depart would be known to 
everyone. West v. Reynolds, 94 N.C. 333 (1886). 

Effect of Unconditional Pardon. — Fees due 
officers of the court are vested rights by law, 
and are not discharged when the defendant 
receives an unconditional pardon, after 
conviction and sentence, from the Governor of 
the State. State v. Mooney, 74 N.C. 98 (1876). 

When Pardon Discharges Defendant from 
Costs. — In State v. Underwood, 64 N.C. 599 
(1870), it was held that where the pardon is 
pleaded after verdict and‘ before judgment, it 
will discharge the defendant from the costs. 
State v. Mooney, 74 N.C. 98 (1876). 


Supreme Court Clerk’s Fee for Docketing 
Case. — The appellant’s undertaking does not 
eover the fee of the clerk of the Supreme Court 
in docketing the case, and the clerk is in the 
exercise of his right in refusing to docket the 
transcript where he has demanded the 
prescribed fee in advance and its payment has 
been refused. Dunn v. Clerk’s Office, 176 N.C. 
50, 96 S.E. 738 (1918). 

Right of Clerk of Superior Court. — The 
clerk had the right, even under the common 
law, as he has under the statute, to demand his 
fees in advance. Clerk v. Wagoner, 26 N.C. 131 
(1843); Martin v. Chesteen, 75 N.C. 96 (1876); 
Andrews v. Whisnant, 83 N.C. 446 (1880); West 
v. Reynolds, 94 N.C. 333 (1886); Long v. Walker, 
105 N.C. 90, 10 S.E. 858 (1890); Ballard v. Gav, 
108 N.C. 544, 13 S.E. 207 (1891). 

Same—In Criminal Actions. — In criminal 
actions, the clerk of the superior court cannot 
require that the costs of transcript upon appeal 
shall be paid in advance, although the 
defendant did not appeal in forma pauperis, 
and a certiorari will issue directing the clerk to 
send up the transcript which he holds for such 
prepayment. State v. Nash, 109 N.C. 822, 13 
S.E. 733 (1891). 

Same—Section 1-305. — This section and § 
1-305 providing that clerks shall issue execution 
on all judgments rendered in their respective 
courts, within six weeks of the rendition 
thereof, or be amerced in the sum of one 
hundred dollars, must be construed together, it 
follows that clerks of the superior court will not 


§ 138-3 


incur the penalty prescribed in § 1-305 unless 
the plaintiff pays or tenders him his fees for 
that service. Bank of Oxford v. Bobbitt, 111 
N.C. 194, 16 S.E. 169 (1892). 

Register May Refuse to Function. — The 
register has the right to refuse to treat a 
mortgage as delivered to him for registration 
until his fees in that respect have been paid. 
Cunninggim v. Peterson, 109 N.C. 33, 13 S.E. 
714 (1891). 

Legislative Power. — The legislature may 
reduce or increase the salaries of such officers 
as are not protected by the Constitution, during 
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§ 138-5 


their term of office. Cotten v. Ellis, 52 N.C. 545 
(1860). 

Taxation of Salary. — It was formerly held 
that the State could not tax the salary of a 
State officer whose office was created by the 
Constitution. Purnell v. Page, 133 N.C. 125, 45 
S.E. 534 (1903). 

Improperly Collected Fee Subject to 
Recovery. — Where a person is compelled to 
pay a public officer fees which he had no right 
to claim, in order to induce him to do his duty 
such fees may be recovered back. Robinson v. 
Ezzell, 72 N.C. 231 (1875). 


§ 138-3. Compensation limited to that fixed by law. — No officer or 
employee of the State shall receive any compensation other than the salaries 
fixed by law, except as provided by way of fees or by special a propaeen or 
from any departmental funds. (1907, c. 830, s. 1; c. 994, s. 1; C. S., s. 3850; 1925, 
c. 128, s. 1.) 


§ 138-4. Governor to set salaries of administrative officers; exceptions. 
— The salaries of all State administrative officers not subject to the State 
Personnel Act shall be sent by the Governor, subject to the approval of the 
Advisory Budget Commission and shall be payable in equal monthly 
installments. In setting the salaries of those who serve as administrative 
officers to a board or commission, the Governor and Advisory Budget Com- 
mission shall give consideration to the recommendations, if any, of the board 
or commission involved. This provision does not apply to State officials whose 
positions are specifically authorized by the Constitution, nor to the chief 
administrative assistants of such officials, nor to the administrative officers of 
the occupational licensing boards of the State, except those administrative 
officers of occupational licensing boards whose salaries are now set by the 
Governor, subject to the approval of the Advisory Budget Commission. (1947, c. 
898; 1957, c. 541, s. 1.) 


§ 138-5. Per diem and allowances of State boards, etc. — (a) Members of 
State boards, commissions, and committees which operate from funds 
deposited with the State Treasurer shall be compensated for their services at 
the following rates: 

(1) Advisory Budget Commission, seven dollars ($7.00) per diem: Provided, 
that the rate during the period from July 1 through December 31 of 
each even-numbered year shall be twenty-five dollars ($25.00) per 


diem; 

(2) All other boards, commissions and committees, except those boards, 
commissions, and committees the members of which are now serving 
without compensation, seven dollars ($7.00) per diem. 

(b) Members of State boards, commissions, and committees shall be allowed 
travel expenses at the following rates: 

(1) For transportation by privately owned automobile, the same mileage 
allowance as is paid State officers and employees pursuant to G.S. 
138-6(a)(1). 

(2) For bus, railroad, Pullman, or other public conveyance, actual fare; 

(3) For subsistence, the actual amount expended for room, meals, and 
reasonable gratuities, not to exceed a total of twenty-five dollars 
($25.00) per day when traveling in or out of the State: Provided, that 
subject to the approval of the Director of the Budget, members who 
attend meetings of boards, commissions and committees held in their 
home communities shall be allowed subsistence reimbursement for 
meals on the days they attend such meetings; 
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§ 138-6 § 138-7 
(4) For convention registration fees, the actual amount expended, as 
shown by receipt. 

(c) The schedules of per diem, subsistence, and travel allowances established 
in this section shall apply to members of all State boards, commissions, and 
committees which operate from funds deposited with the State Treasurer, 
excluding those boards, commissions and committees the members of which 
are now serving without compensation; and all special statutory provisions 
relating to per diem, subsistence, and travel allowances are hereby amended to 
conform to this section. 

(d) Out-of-state travel on official business by members of State boards, 
commissions, and committees which operate from funds deposited with the 
State Treasurer shall be reimbursed only upon authorization obtained in the 
manner prescribed by the Director of the Budget. (1961, c. 833, s. 5; 1963, c. 
1049, s. 1; 1965, c. 169; 1971, c. 1139.) 


CH. 1388. SALARIES, FEES AND ALLOWANCES 


Editor’s Note. — The 1971 amendment in 
subsection (b), substituted in subdivision (1) the 
language beginning “the same mileage” for 
“eight cents (8¢) per mile of travel and the 


subdivision (8) “twenty-five dollars ($25.00)” for 
“twenty dollars ($20.00),” and substituted in 
subdivision (4) “the actual amount expended, as 
shown by receipt” for “not to exceed ten dollars 


actual cost of tolls paid,” substituted in ($10.00) per convention period.” 


§ 138-6. Travel allowances of State officers and employees. — (a) Travel 
on official business by the officers and employees of State departments, 
institutions and agencies which operate from funds deposited with the State 
Treasurer shall be reimbursed at the following rates: 

(1) For transportation by privately owned automobile, eleven cents (11¢) 
per mile of travel and the actual cost of tolls paid; 

(2) For bus, railroad, Pullman, or other conveyance, actual fare; 

(3) For subsistence, the actual amount expended for room, meals, and 
reasonable gratuities, not to exceed a total of nineteen dollars ($19.00) 
per day when traveling in State or a total of twenty-five dollars 
($25.00) per day when traveling out of State; 

(4) For convention registration fees, not to exceed fifteen dollars ($15.00) 
per convention. 

(b) Out-of-state travel on official business by the officers and employees of 
State departments, institutions, and agencies which operate from funds 
deposited with the State Treasurer shall be reimbursed only upon 
authorization obtained in the manner prescribed by the Director of the Budget. 
(1961, c. 833, s. 6; 1963, c. 1049, s. 2; 1965, c. 1089; 1969, c. 11538; 1971, c. 881, ss. 
12 1913 CROODY Shay) 


Editor’s Note. — The 1971 amendment 
substituted “ten cents (10¢)” for “nine cents 
(9¢)” in subsection (a)(1), substituted 
“seventeen dollars and fifty cents ($17.50) ” for 
“fifteen dollars ($15.00)” in subsection (a)(3), 
substituted “twenty-five dollars ($25.60)” for 
“eighteen dollars ($18.00) ” in that subsection, 


and substituted “fifteen dollars ($15.00) ” for 
“ten dollars ($10.00) ” in subsection (a)(4). 

The 1973 amendment substituted “eleven 
cents (11¢)” for “ten cents (10¢) ” in subsection 
(a)(1) and “nineteen dollars ($19.00)” for 
“seventeen dollars and fifty cents ($17.50) ” in 
subsection (a)(3). 


§ 138-7. Exceptions to §§ 138-5 and 138-6. — The Director of the Budget, 
with the approval of the Advisory Budget Commission, shall establish and 
publish uniform standards and criteria under which actual expenses in excess 
of the travel and subsistence allowances and convention registration fees as 
prescribed in G.S. 1388-5 and 138-6, may be authorized for extraordinary 
charges for hotel, meals, and registration, whenever such charges are the result 
of required official business. No expenditures in excess of the maximum 
amounts set forth in G.S. 1388-5 and 188-6 shall be reimbursed unless the head 
of the State department, agency or institution involved has secured the 
approval of the Director of the Budget prior to the making of such 


§ 138-7 
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§ 138-7 


expenditures. (1961, ¢. 833, s. 6.1; 1965, c. 1089; 1969, c. 1153; 1971, c. 881, s. 3; 


1973, .c: 595,82.) 

Editor’s Note. — The 1971 amendment 
substituted in the first sentence “the seventeen 
dollars and fifty cents ($17.50) for in-state 
travel, twenty-five dollars ($25.00) for 
out-of-state” for “the fifteen dollars ($15.00) for 
in-state travel, eighteen dollars ($18.00) for 
aut-of-state.” 

The 1973 amendment substituted “the travel 
and subsistence allowances and convention 
registration fees as” for “the seventeen dollars 
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and fifty cents ($17.50) for in-state travel, 
twenty-five dollars ($25.00) for out-of-state 
travel, and the ten dollar ($10.00) limit on 
convention registration” in the first sentence. 
Director of the Budget Has Authority to 
Authorize Payment of Actual Expenses in 
Excess of Statutory Maximum. -— See opinion 
of Attorney General to Mr. G. Andrew Jones, 
State Budget Office, Department of 
Administration, 40 N.C.A.G. 742 (1970). 


CH. 139. SOIL AND WATER CONSERVATION DISTRICTS 
Chapter 139. 
Soil and Water Conservation Districts. 


Article 1. 
General Provisions. 
Sec. 
139-1. Title of Chapter. 
139-2. Legislative determinations, and decla- 
ration of policy. 
139-3. Definitions. 


139-3.1. Change of names in General Statutes. 


139-4. State Soil and Water Conservation 
Committee. 

139-5. Creation of soil conservation districts. 

139-6. District board of supervisors — elective 
members; certain duties. 

139-7. District board of supervisors — 
appointive members; organization of 
board; certain powers and duties. 

139-8. Powers of districts and supervisors. 


139-8.1. Purposes of Chapter. 

139-9. Adoption of land-use regulations. 

139-10. Enforcement of land-use regulations. 

139-11. Nonobservance of prescribed 
regulations; performance of work 
under the regulations by the 
supervisors. 

Cooperation between districts. 

Discontinuance of districts. 

Dividing large districts. 

“County committeeman” construed to 
mean “county supervisor” ; powers 
and duties. 


Article 2. 
Watershed Improvement Districts. 


139-16. Establishment within — soil 
vation district authorized. 

139-17. Petition for establishment; what to set 
forth. 

139-18. Notice and hearing on petition; de- 
termination of need for district 
and defining boundaries. 

139-19. Establishment of watershed  im- 
provement district situated in 
more than one soil conservation 
district. 

139-19.1. Supervisors of multi-county soil and 
water conservation district may 
delegate powers. 

139-20. Inclusion of additional area. 

139-20.1. Validation of creation of certain 
districts. 

139-21. Board of trustees; selection and tenure. 

139-22. Organization and compensation of 
board. 

139-23. Officers, agents and employees; surety 
bonds; annual audit. 

139-24. Status and general powers ot disirict; 

_ power to levy assessment. 

139-25. Benefit assessments to defray district 
expenses; classification of land 
according to benefits. 


139-12. 
139-13. 
159-14. 
139-15. 


conser- 
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Sec. 

139-26. Estimate of expenses; filing and 
confirmation of initial assessment 
roll; subsequent assessments. 

139-27. Collection and payment of assessments; 
expenditure of proceeds thereof 
and of other district funds. 

139-27.1. Debts may be incurred to be repaid 
over more than three years. 

139-28. Fiscal powers of governing body; may 

hold referendum on question of 
incurring indebtedness and 
issuing bonds. 

Conduct of referendum. 

Resolution authorizing district to incur 

indebtedness or issue bonds. 

[Repealed. ] 

Annual assessments to repay in- 

debtedness or bonds and debt 
service charges. 


139-29. 
139-30. 


139-31. 
139-32. 


139-33. Powers granted additional to the 
powers of soil conservation dis- 
tricts; soil conservation districts 
to continue to exercise their 
powers. 

139-34. Power to incur debts and accept gifts, 
etc. 

139-35. Supervision by State Board. 


139-36. Dissolution of watershed improve- 
ment district. 
Participation by cities, counties, in- 
dustries and others. 
139-37.1. Borrowing by local units for an- 
ticipated water supplies. 
139-38. Power of eminent domain conferred on 
watershed improvement  dis- 


tricts. 


Article 3. 
Watershed Improvement Programs; 
Expenditure by Counties. 


Alternative method of financing 
watershed improvement programs 
by special county tax. 

Conduct of election. 

Powers of county commissioners. 

Article intended as supplementary. 

Transfer and continuation of pro- 
grams. 

Power of eminent domain conferred on 
counties in certain cases. 

Extraterritorial powers of counties. 

Recreational and related aspects of 
watershed improvement programs. 

Procedures to be followed i 


139-37. 


139-39. 


139-40. 
139-41. 
139-42. 
139-43. 


139-44. 


139-45. 
139-46. 
139-47. in con- 
nection with watershed improve- 
ment or drainage projects that 
involve channelization. 


§ 139-1 CH. 139. SOIL AND WATER CONSERVATION DISTRICTS § 139-2 
ARTICLE 1. 
General Provisions. 


§ 139-1. Title of Chapter. — This Chapter may be known and cited as the 
Soil Conservation Districts Law. (1937, c. 393, s. 1.) 


Editor’s Note. — For article on “In- For note on disposition of diffused surface 
troduction to Water Use Law in North’ waters in North Carolina, see 47 N.C.L. Rev. 
Carolina,” see 46 N.C.L. Rev. 1 (1967). 205 (1968). 


§ 139-2. Legislative determinations, and declaration of policy. — (a) 
Legislative Determinations. — It is hereby declared, as a matter of legislative 
determination: 

(1) The Condition. — The farm, forest and grazing lands of the State of 
North Carolina are among the basic assets of the State and the 
preservation of these lands is necessary to protect and promote the 
health, safety, and general welfare of its people; improper land-use 
practices have caused and have contributed to, and are now causing 
and contributing to, a progressively more serious erosion of the farm 
and grazing lands of this State by wind and water; the breaking of 
natural grass, plant, and forest cover has interfered with the natural 
factors of soil stabilization, causing loosening of soil and exhaustion of 
humus, and developing a soil condition that favors erosion; the topsoil 
is being blown and washed out of fields and pastures; there has been 
an accelerated washing of sloping fields; these processes of erosion by 
wind and water speedup with removal of absorptive topsoil, causing 
exposure of less absorptive and less protective but more erosive 
subsoil; failure by any land occupier to conserve the soil and control 
erosion upon his lands causes a washing and blowing of soil and water 
from his lands onto other lands and makes the conservation of soil and 
control of erosion on such other lands difficult or impossible. 

(2) The Consequences. — The consequences of such soil erosion in the form 
of soil-blowing and soil-washing are the silting and sedimentation of 
stream channels, reservoirs, dams, ditches, and harbors; the loss of 
fertile soil material in dust storms; the piling up of soil on lower 
slopes, and its deposit over alluvial plains; the reduction in 
productivity or outright ruin of rich bottomlands by overwash of poor 
subsoil material, sand, and gravel swept out of the hills; deterioration 
of soil and its fertility, deterioration of crops grown thereon, and 
declining acre yields despite development of scientific processes for 
increasing such yields; loss of soil and water which causes destruction 
of food and cover for wildlife; a blowing and washing of soil into 
streams which silts over spawning beds, and destroys water plants, 
diminishing the food supply of fish; a diminishing of the underground 
water reserve, which causes water shortages, intensifies periods of 
drought, and causes crop failures; an increase in the speed and volume 
of rainfall run-off, causing severe and increasing floods, which bring 
suffering, disease, and death; impoverishment of families attempting 
to farm eroding and eroded lands; damage to roads, highways, 
railways, farm buildings, and other property from floods and from 
dust storms; and losses in navigation, hydroelectric power, municipal 
water supply, drainage developments, farming, and grazing. 

(3) The Appropriate Corrective Methods. — To conserve soil resources and 
control and prevent soil erosion and prevent floodwater and sediment 
damages, and further the conservation, utilization, and disposal of 
water, and the development of water resources it is necessary that 
land-use practices contributing to soil wastage and soil erosion be 
discouraged and discontinued, and appropriate  soil-conserving 
land-use practices and works of improvement for flood prevention or 
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§ 139-3 CH. 139. SOIL AND WATER CONSERVATION DISTRICTS § 139-3 


the conservation, utilization, and disposal of water and the 
development of water resources be adopted and carried out. Among 
the procedures necessary for widespread adoption, are the carrying on 
of engineering operations such as the construction of terraces, terrace 
outlets, check-dams, desilting basins, floodwater retarding structures, 
channel improvements, floodways, dikes, ponds, ditches, and the like; 
the utilization of strip cropping, lister furrowing, contour cultivating 
contour furrowing, farm drainage, land irrigation; seeding and 
planting of waste, sloping, abandoned, or eroded lands with 
water-conserving and erosion-preventing plants, trees, and grasses; 
forestation and reforestation; rotation of crops; soil stabilization with 
trees, grasses, legumes, and other thick-growing, soil-holding crops; 
the addition of soil amendments, manurial materials, and fertilizers 
for the correction of soil deficiencies and to promote increased growth 
of soil-protecting crops; retardation of runoff by increasing absorption 
of rainfall; and retirement from cultivation of steep, highly erosive 
areas and areas now badly gullied or otherwise eroded. 

(b) Declaration of Policy. — It is hereby declared to be the policy of the 
legislature to provide for the conservation of the soil and soil resources of this 
State, and for the control and prevention of soil erosion, and for the prevention 
of floodwater and sediment damages, and for furthering the conservation, 
utilization, and disposal of water, and the development of water resources and 
thereby to preserve natural resources, control floods, prevent impairment of 
dams and reservoirs, assist in maintaining the navigability of rivers and 
harbors, preserve wildlife, protect the tax base, protect public lands, and 
prulect and promote the health, safety and general welfare of the people of this 

tate. (1937, c. 393, s. 2; 1947, c. 131, s. 1; 1959, c. 781, ss. 2, 3.) 


§ 139-3. Definitions. — Wherever used or referred to in this Chapter, 
unless a different meaning clearly appears from the context: 

(1) peeency of this State” includes the government of this State and any 
subdivision, agency, or instrumentality, corporate or otherwise, of the 
government of the State. 

(2) “A qualified voter” includes any person qualified to vote in elections by 
the people under the Constitution of this State. 

(3) “Board” or “State Board” means the Board of Water Resources of the 
State of North Carolina, or the board, body or commission succeeding 
to its principal functions, or in whom shall be vested by law the 
powers herein granted to the said Board of Water Resources. 

(4) “Committee” or “State Soil Conservation Committee” means the 
agency created in G.S. 139-4. 

(5) “Distriet” or “soil conservation district” means a governmental 
subdivision of this State, and a public body corporate and politic, 
organized in accordance with the provisions of this Chapter, for the 
ge a with the powers, and subject to the restrictions hereinafter 
set forth. 

(6) “Due notice” means notice given by posting the same at the courthouse 
door and at three other public places in the county, including those 
where it may be customary to post notices concerning county or 
municipal affairs generally, not less than 10 days before the date of 
the event of which notice is being given. At any hearing held pursuant 
to such a notice at the time and place designated in such a notice, 
adjournment may be made from time to time without the necessity of 
renewing such notice for such adjourned dates. 

(7) “Government” or “governmental” includes the government of this 
State, the gavernment of the United States, and any subdivision, 
agency, or instrumentality, corporate or otherwise, of either of them. 

(8) The terms “land occupier” or “occupier of land,” and “landowner” or 
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“owner of land” include any person, firm or corporation who shall hold 
title to or shall have contracted to purchase any lands lying within a 
soil conservation district or a watershed improvement district 
organized under the provisions of this Chapter. 

(9) “Nominating petition” means a petition filed under the provisions of 
G.S. 139-6 to nominate candidates for the office of supervisor of a soil 
conservation district. 

(10) “Notice” as used in Article 2 of this Chapter shall mean notice 
published at least once a week for two consecutive weeks in at least 
one newspaper of general circulation published in each county 
wherein any part of a watershed improvement district lies or if in any 
instance there is no such newspaper then, in lieu thereof, in a 
newspaper of general circulation in such county. 

(11) “Petition” means a petition filed under the provisions of Article 1 of 
this Chapter for the creation of a soil conservation district, or a 
petition filed under the provisions of Article 2 of this Chapter for the 
creation of a watershed improvement district. 

(12) “State” means the State of North Carolina. 

(13) “Supervisor” means one of the members of the governing body of a 
onan elected or appointed in accordance with the provisions of this 

apter. 

(14) “Trustees” means residents within a watershed improvement district 
who are appointed or elected to carry on the business of a watershed 
improvement district, organized under the provisions of Article 2 of 
this Chapter. 

(15) “United States” or “agencies of the United States” includes the United 
States of America, the Soil Conservation Service of the United States 
Department of Agriculture, and any other agency or instrumentality, 
corporate or otherwise, of the United States of America. 

(16) “Watershed improvement district” means a governmental subdivision 
of this State, and a public body corporate and politic, organized in 
accordance with the provisions of Article 2 of this Chapter, for the 
purposes, with the powers, and subject to the restrictions therein set 
forth. 

(17) A “watershed improvement project” means a project of watershed 
improvement (whether involving flood prevention, drainage 
improvement, water supply, soil and water conservation, recreation 
facilities, fish and wildlife habitat, or other related purposes, singly or 
in com bination) which is undertaken: 

a. By a watershed improvement district under the provisions of 
Article 2 of Chapter 139 of the General Statutes of North 
Carolina or any local act granting similar powers. 

b. By a soil and water conservation district under the provisions of 
Article 1 of Chapter 139 of the General Statutes or any local act 
granting similar powers. 

ce. By a drainage district under the provisions of Chapter 156 of the 
General Statutes or any local act granting similar powers. 

d. By a county that is carrying out a county watershed im- 
provement program under the provisions of Article 3 of 
Chapter 139 of the General Statutes or any local act granting 
similar powers. 

e. By any combination of the foregoing, acting as joint spon- 
sors of a watershed improvement program. 

f. By any watershed, drainage or flood control project planned or 
carried out by the Soil Conservation Service, Tennessee Valley 
Authority or the Army Corps of Engineers. 

(18) A “watershed improvement work” means a single feature or facility 
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or portion of a watershed improvement project, such as a water 
retarding or impoundment structure for one or more authorized 
watershed purposes or a section of improved stream channel or the 
land treatment measures associated with a water retarding structure. 


ug Cun, 5.0, 1941. .C.-lol, 8S. ai.ld0y, Cc. lol, Sa4tel SOp.Ccp O82, Ss) 1; 
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Editor’s Note. —- Session Laws 1967, c. 987, 
which amended this section and amended or 
added various other sections in this chapter, 
provides in part: “Sec. 11. Nothing contained in 
this act shall authorize or allow the withdrawal 
of water from a watershed or stream except to 
the extent and degree now permissible under 
the existing common and statute law of this 
State; nor to change or modify such existing 
common or statute law with respect to the 
relative rights of riparian owners or others 
concerning the use or disposal of water in the 
streams of this State; nor to authorize a 
district, its officers or governing body or any 


other person, firm, corporation (publie or 
private), body politic or governmental agency to 
utilize or dispose of water except in the manner 
and to the extent permitted by the existing 
common and statute law of this State. 

“Sec. 12. The authority granted hereinabove 
is supplemental and additional to any other 
authority granted by law relating to watershed 
improvement programs, whether by general or 
special law.” 

The 1971 amendment added subdivision (17)f. 

The Board of Water Resources is now the 
Board of Water and Air Resources. See §§ 
143-214, 143 A-120. 


§ 139-3.1. Change of names in General Statutes. — The General Statutes 
of North Carolina are hereby amended by striking out the words “soil 
conservation district” wherever they appear in Chapter 139 and any other place 
in the General Statutes, and inserting in lieu thereof in each instance the words 
“soil and water conservation district”; and by striking out the words “State Soil 
Conservation Committee” wherever they appear in Chapter 139 and at any 
other place in the General Statutes, and inserting in lieu thereof in each 
stance. te words “State Soil and Water Conservation Committee.” (1961, c. 
140; 5.0L: 


§ 139-4. State Soil and Water Conservation Committee. — (a) There is 
hereby established to serve as an agency of the State and to perform the 
functions conferred upon it in this Chapter, the State Soil and Water 
Conservation Committee which shall be composed of the following members: 

(1) The president, first vice-president, and the immediate past president of 
the North Carolina Association of Soil and Water Conservation 
Districts. Vacancies arising in any of these three positions shall be 
filled through appointment by the executive committee of the North 
Carolina Association of Soil and Water Conservation Districts. 
Members shall take office upon their election and shall serve until 
their successors shall have been elected and qualified. 

(2) Three supervisor members elected by the North Carolina Association 
of Soil and Water Conservation Districts from its own membership 
representing the three major geographical regions of the State; such 
elections to be held during the annual meeting of the Association. At 
the initial election, one member shall be elected for three years, one 
member shall be elected for two years, and one member shall be 
elected for one year. All subsequent elections shail be for a three-year 
term of office. Members shall take office upon their election, and shall 
serve until their successors shall have been elected and qualified. 
Vacancies arising in any of these positions shall be filled through 
appointment by the executive committee of the North Carolina 
Association of Soil and Water Conservation Districts. No person so 
elected shall be eligible to serve more than two successive terms. 

(3) An additional member shall be designated by the State Soil and Water 
Conservation Committee for a term of two years beginning on 
January 1. No person so designated by the Committee may be 
appointed for more than two successive terms. 
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(4) The Committee shall invite the Director of the State eae 
Extension Service, the Director of the State Agricultural Experiment 
Station, the State Forester and the State Conservationist of the Soil 
Conservation Service to serve as advisory nonvoting members of the 
Committee. 

The Committee, in cooperation with the North Carolina State University at 
Raleigh, North Carolina, shall develop a gaat ee for soil conservation and for 
other purposes as provided for in this Chapter, and shall keep a record of its 
official actions, shall adopt a seal, which seal shall be judicially noticed, and 
may perform such acts, hold such public hearings, and promulgate such rules . 
and regulations as may be necessary for the execution of its functions under 
this Chapter. 

(b) The State Soil Conservation Committee may employ an administrative 
officer and such technical experts and such other agents and employees, 
permanent and temporary, as it may require. The Committee may call upon 
the Attorney General of the State for such legal services as it may require; it 
shall have authority to delegate to its chairman, to one or more of its members, 
or to one or more agents or employees, such powers and duties as it may deem 
proper. It shall be supplied with suitable office accommodations at the seat of 
the State government, and shall be furnished with the necessary supplies and 
equipment. Upon request of the Committee, for the purpose of carrying out 
any of its functions, the supervising officer of any State agency, or of any State 
institution of learning shall, insofar as may be possible under available 
appropriations, and having due regard to the needs of the agency to which the 
request is directed, assign or detail to the Committee members of the staff or 
personnel of such agency or institution of learning, and make such special 
reports, surveys, or studies as the Committee may request. 

(c) The Committee shall designate its chairman, and may, from time to time, 
change such designation. A member of the Committee shall hold office so long 
as he shall retain the office by virtue of which he shall be serving on the 
Committee. A majority of the Committee shall constitute a quorum, and the 
concurrence of a majority of the Committee in any matter within their duties 
shall be required for its determination. Every member of the State Committee 
who does not receive a salary from an agency of the State or federal 
government, shall receive a per diem of seven dollars ($7.00) while engaged in 
the discharge of the duties of the Committee. All members of the State 
Committee, except those who are State or federal employees shall be entitled to 
their necessary expenses, including traveling expenses incurred in_ the 
discharge of their duties as members of the Committee. The Com- 
mittee shall provide for the execution of surety bonds for all employees 
and officers who shall be entrusted with funds or property, shall provide for 
the keeping of a full and accurate record of all proceedings and of all 
resolutions, regulations, and orders issued or adopted; and shall provide for an 
annual audit of the accounts of receipts and disbursements. 

(d) In addition to the duties and powers hereinafter conferred upon the State 
Soil Conservation Committee, it shall have the following duties and powers: 

(1) To offer such assistance as may be appropriate to the supervisors of 
soil conservation districts, organized as provided hereinafter, in the 
carrying out of any of their powers and programs. 

(2) To keep the supervisors of each of the several districts organized under 
the provisions of this Chapter informed of the activities and 
experience of all other districts organized hereunder, and to facilitate 
an interchange of advice and experience between such districts and 
cooperation between them. 

(3) To coordinate the programs of the several soil conservation districts 
organized hereunder so far as this may be done by advice and 
consultation. 

(4) To secure the cooperation and assistance of the United States and any 
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of its agencies, and of agencies of this State, in the work of such 
districts. 

(5) To disseminate information throughout the State concerning the 
activities and Poa say of the soil conservation districts organized 
hereunder, and to encourage the formation of such districts in areas 
where their organization is desirable. 

(6) Upon the filing of a petition signed by all of the district supervisors of 
any one or more districts requesting a change in the boundary lines of 
said district or districts, the State Committee may change such lines 
in such manner as in its judgment would best serve the interests of 
the occupiers of land in the area affected thereby. 

(7) To receive, review and approve or disapprove applications for planning 
assistance under the provisions of Public Law 566 (83rd Congress, as 
amended), and recommend priorities on such applications. (1987, c. 
Boos: 4: Lodticalals sy orlobdecZop 9b Thos Lar 4 Sab 9bO cA TS kts. 
1961 “es 746) Sh 271965 se p82s2 2) 68992; 1972 62396;) 


Editor’s Note. — The 1971 amendment so_ Soil and Water Conservation Committee was 
changed subsection (a) as to make a detailed transferred to the Department of Natural and 
comparison impracticable. Economic Resources by § 143A-124, enacted by 


State Government Reorganization. — The Session Laws 1971, c. 864. 


§ 139-5. Creation of soil conservation districts. — (a) Any 25 occupiers of 
land lying within the limits of the territory proposed to be organized into a 
district may file a petition with the State Soil Conservation Committee asking 
that a soil conservation district be organized to function in the territory 
described in the petition. Such petition shall set forth: 

(1) The proposed name of said district. 

) That there is need, in the interest of the public health, safety, and 
welfare, for a soil conservation district to function in the territory 
described in the petition. 

(3) A description of the territory proposed to be organized as a district, 
which description shall not be required to be given by metes and 
bounds or by legal subdivisions, but shall be deemed sufficient if 
generally accurate. 

(4) A request that the State Soil Conservation Committee duly define the 
boundaries for such districts; that a referendum be held within the 
territory so defined on the question of the creation of a soil 
conservation district in such territory; and that the Committee 
determine that such a district be created. 

Where more than one petition is filed covering parts of the same territory, 
the State Soil Conservation Committee may consolidate all or any such 
petitions. 

Town or village lots or government owned or controlled lands may be 
included within the boundaries of any district. As used in this subsection: The 
term “government owned or controlled land” includes land owned or controlled 
by any governmental agency or subdivision, federal, State or local; and the 
term “town and village lots” means parcels or tracts on which no agricultural 
operations are conducted, or (being less than three acres in extent) whose 
production of agricultural products for home use or for sale during the 
immediately preceding calendar year was of less than two hundred and fifty 
dollars ($250.00) in value. This section applies to existing soil conservation 
districts as well as districts that may hereafter be formed. Insofar as it applies 
to existing districts it is intended to be declaratory of the present boundaries of 
such districts as defined by other charters. 

(b) Within 30 days after such a petition has been filed with the State Soil 
Conservation Committee, it shall cause due notice to be given of a proposed 
hearing upon the question of the desirability and necessity, in the interest of 
the public health, safety, and welfare, of the creation of such districts, upon the 
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question of the appropriate boundaries to be assigned to such district, upon the 
propriety of the petition and other proceedings taken under this Chapter, and 
upon all questions relevant to such inquiries. All occupiers of land within the 
limits of the territory described in the petition, and of lands within any 
territory considered for addition to such described territory, and all other 
interested parties, shall have the right to attend such hearings and to be heard. 
If it shall appear upon the hearing that it may be desirable to include within 
the proposed district territory outside the area within which due notice of the 
hearing has been given, the hearing shall be adjourned and due notice of 
further hearing shall be given throughout the entire area considered for the 
inclusion of the district, and such further hearing held. After such hearing, if 
the Committee shall determine, upon the facts presented at such hearing and 
upon such other relevant facts and information as may be available, that there 
is need, in the interest of the public health, safety and welfare, for a soil 
conservation district to function in the territory considered at the hearing, it 
shall make and record such determination, and shall define, by metes and 
bounds or by legal subdivisions, the boundaries of such district. In making such 
determination and in defining such boundaries, the Committee shall give due 
weight and consideration to the topography or the area considered and of the 
state and composition of soils therein, the distribution of erosion, the 
prevailing land-use practices, the desirability and necessity of including within 
the boundaries the particular lands under consideration and the benefits such 
lands may receive from being included within such boundaries, the relation of 
the proposed area to existing watersheds and agricultural regions, and to other 
soil conservation districts already organized or proposed for organization under 
the provisions of this Chapter, and such other physical, geographical and 
economic factors as are relevant, having due regard to the legislative 
determination set forth in G.S. 139- 2. The territory to be included within such 
boundaries need not be contiguous. If the Committee shall determine after 

such hearing after due consideration of the said relevant facts, that there is no 
need for a soil conservation district to function in the territory considered at 
the hearing, it shall make and record such determination and shall deny the 
petition. After six months shall have expired from the date of the denial of any | 
such petition, subsequent petitions covering the same or substantially the same 
territory may be filed as aforesaid and new hearings held and determinations 
made thereon. 

(c) After the Committee has made and recorded a determination that there 
is need, in the interest of the public health, safety and welfare for the 
organization of a district in a particular territory and has defined the 
boundaries thereof, it shall consider the question whether the operation of a 
district within such boundaries with the powers conferred upon soil 
conservation districts in this Chapter is administratively practicable and 
feasible. To assist the Committee in the determination of such administrative 
practicability and feasibility, it shall be the duty of the Committee, within a 
reasonable time after entry of the finding that there is need for the 
organization of the proposed district and the determination of the boundaries 
thereof, to hold a referendum within the proposed district upon the proposition 
of the creation of the distriet, and to cause due notice of such referendum to be 
given. The question shall be submitted by ballots upon which the words “For 
creation of a soil conservation district of the lands below described and lying in 


the count ylies ) 06; coccinea dramas gen ANU As. . ioc ice eee ” and 
“Against creation of a soil conservation district of the lands below described 
and lying in the county(ies)of .............. ANG: cvrkokanienh ree ” shall appear 


with a square before each proposition and a direction to insert an X mark 
in the square before one or the other of said propositions as the voter 
may favor or oppose creation of such district. The ballot shall set forth 
the boundaries of such proposed district as determined by the Committee. 
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All occupiers of land lying within the boundaries of the territory, as 
determined by the State Soil Conservation Committee, shall be eligible to 
vote in such referendum. Only such land occupiers shall be eligible to vote. 

(d) The Committee shall pay all expenses for the issuance of such notices 
and the conduct of such hearings and referenda, and shall supervise the 
conduct of such hearings and referenda. It shall issue appropriate regulations 
governing the conduct of such hearings and referenda, and providing for the 
registration prior to the date of the date of the referendum of all eligible voters, 
or prescribing some other appropriate procedure for the determination of those 
eligible as voters in such referendum. No informality in the conduct of such 
referendum or in any matters relating thereto shall invalidate said referendum 
or the result thereof if notice thereof shall have been given substantially as 
herein provided and said referendum shall have been fairly conducted. 

(e) The Committee shall publish the results of such referendum and shall 
thereafter consider and determine whether the operation of the district within 
the defined boundaries is administratively practicable and feasible. If the 
Committee shall determine that the operation of such district is not 
administratively practicable and feasible, it shall record such determination 
and deny the petition. If the Committee shall determine that the operation of 
such district is administratively practicable and feasible, it shall record such in 
the manner hereinafter provided. In making such determination the 
Committee shall give due regard and weight to the attitudes of the occupiers of 
lands lying within the defined boundaries, the number of land occupiers 
eligible to vote in such referendum who shall have voted, the proportion of the 
votes cast in such referendum in favor of the creation of the district to the total 
number of votes cast, the approximate wealth and income of the land occupiers 
of the proposed district, the probable expense of carrying on erosion control 
operations within such district, and such other economic and social factors as 
may be relevant to such determination, having due regard to the legislative 
determination set forth in G.S. 139-2: Provided, however, that the Committee 
shall not have authority to determine that the operations of the proposed 
district within the defined boundaries is administratively practicable and 
feasible unless at least a majority of the votes cast in the referendum upon the 
proposition of creation of the district shall have been cast in favor of the 
creation of such district. 

(f) If the Committee shall determine that the operation of the proposed 
district within the defined boundaries is administratively practicable and 
feasible, it shall appoint two temporary supervisors to act as the governing 
body of the district, who shall serve until supervisors are elected or appointed 
and qualify as provided in G.S. 139-6 and 139-7. Such districts shall be a 
governmental subdivision of this State and a public body corporate and politic, 
upon the taking of the following proceedings: 

The two appointed temporary supervisors shall present to the Secretary of 
State an application signed by them which shall set forth (and such application 
need contain no detail other than the mere recitals): 

(1) That a petition for the creation of the district was filed with the State 
Soil Conservation Committee pursuant to the provisions of this 
Chapter and that the proceedings specified in this Chapter were taken 
pursuant to such petition; that the application is being filed in order to 
complete the organization of the district as a governmental 
subdivision and public body, corporate and politic under this Chapter; 
and that the Committee has appointed them as supervisors; 

(2) The name and official residence of each of the temporary supervisors, 
together with a certified copy of the appointment evidencing their 
right to office; 

(3) The name which is proposed for the district; and 

(4) The location of the principal office of the supervisors of the district. 
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The application shall be subscribed and sworn to by each of the said 
temporary supervisors before an officer authorized by the laws of this State to 
take and certify oaths, who shall certify upon the application that he 
personally knows the temporary supervisors and knows them to be the officers 
as affirmed in the application, and that each has subscribed thereto in the 
officer’s presence. The application shall be accompanied by a statement by the 
State Soil Conservation Committee, which shall certify (and such statement 
need contain no detail other than the mere recitals) that a petition was filed, 
notice issued, and hearing held as aforesaid, that the Committee did duly 
determine that there is need, in the interest of the public health, safety and 
welfare, for a soil conservation district to function in the proposed territory 
and did define the boundaries thereof; that notice was given and a referendum 
held on the question of the creation of such district, and that the result of such 
referendum showed a majority of the votes cast in such referendum to be in 
favor of the creation of the district; that thereafter the Committee did duly 
determine that the operation of the proposed district is administratively 
practicable and feasible. The said statement shall set forth the boundaries of 
the district as they have been defined by the Committee. 

The Secretary of State shall examine the application and statement and, if 
he finds that the name proposed for the district is not identical with that of any 
other soil conservation district of this State or so nearly similar as to lead to 
confusion or uncertainty, he shall receive and file them and shall record them 
in an appropriate book of record in his office. If the Secretary of State shall 
find that the name proposed for the district is identical with that of any other 
soil conservation district of this State, or so nearly similar as to lead to 
confusion and uncertainty, he shall certify such fact to the State Soil 
Conservation Committee, which shall thereupon submit to the Secretary of 
State a new name for the said district, which shall not be subject to such 
defects. Upon receipt of such new name, free of such defects, the Secretary of 
State shall record the application and statement, with the name so modified, in 
an appropriate book of record in his office. When the application and statement 
have been made, filed and recorded, as herein provided, the district shall 
constitute a governmental subdivision of this State and a public body corporate 
and politic. The Secretary of State shall make and issue to the said supervisors 
a certificate, under the seal of the State, of the due organization of the said 
district, and shall record such certificate with the application and statement. 
The boundaries of such district shall include the territory as determined by the 
State Soil Conservation Committee as aforesaid, but in no event shall they 
include any area included within the boundaries of another soil conservation 
district organized under the provisions of this Chapter. 

(g) After six months shall have expired from the date of entry of a 
determination by the State Soil Conservation Committee that operation of a 
proposed district is not administratively practicable and feasible, and denial of 
a petition pursuant to such determination, subsequent petitions may be filed as 
aforesaid, and action taken thereon in accordance with the provisions of this 
Chapter. 

(h) Petitions for including additional territory within an existing district 
may be filed with the State Soil Conservation Committee, and the proceedings 
herein provided for in the case of petitions to organize a district shall be 
observed in the case of petitions for such inclusions. The Committee shall 
prescribe the form for such petitions, which shall be as nearly as may be in the 
form prescribed in this Chapter for petitions to organize a district. Where the 
total number of land occupiers in the area proposed for inclusion shall be less 
than 25, the petition may be filed when signed by two thirds of the occupiers of 
such area, and in such case no referendum need be held. In referenda petitions 
for such inclusion, all occupiers of land lying AAG the proposed additional 
area shall be eligible to vote. 
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(i) In any suit, action or proceeding involving the validity or enforcement of, 
or relating to any contract, proceeding or action of the district, the district 
shall be deemed to have been established in accordance with the provisions of 
this Chapter upon proof of the issuance of the aforesaid certificate by the 
Secretary of State. A copy of such certificate duly certified by the Secretary of 
State shall be admissible in evidence in any such suit, action, or proceeding and 
shall be proof of the filing and contents thereof. (1937, ¢c. 393, s. 5; 1947, ec. 131, 
Meo Col eS)'67 1965265825823!) 


§ 139-6. District board of supervisors — elective members; certain 
duties. — After the issuance of the certificate of organization of the soil 
conservation district by the Secretary of State, an election shall be held in each 
county of the district to elect the members of the soil conservation district 
board of supervisors as herein provided. 

The district board of supervisors shall consist of three elective members to be 
elected in each county of the district, and that number of appointive members 
as provided in G.S. 189-7. Upon the creation of a district, the first election of 
the members shall be held at the next succeeding election for county officers. 

All elections for members of the district board of supervisors shall be held at 
the same time as the regular election for county officers beginning in 
November 1974. The election shall be nonpartisan and no primary election 
shall be held. The election shall be held and conducted by the county board of 
elections. No absentee ballots shall be permitted in the election. 

Candidates shall file their notice of candidacy on forms prescribed by the 
county board of elections. The notice of candidacy must be filed no later than 
12:00 noon on the second Friday in September preceding the election. The 
candidate shall pay a filing fee of five dollars ($5.00) at the time he files the 
notice of candidacy. 

Beginning with the election to be held in November 1974, the two candidates 
receiving the highest number of votes shall be elected for a term of four years, 
and the candidate receiving the next highest number of votes shall«be elected 
for aterm of two years; thereafter, as their terms expire, their successors shall 
be elected for terms of four years. 

The persons elected in 1974 and thereafter shall take office on the first 
Monday in December following their election. 

The terms of the present members of the soil conservation districts, both 
elective and appointive members, are hereby extended to or terminated on the 
first Monday in December, 1974. | 

All qualified voters of the district shall be eligible to vote in the election. 
Except as provided in this Chapter, the election shall be held in accordance 
with the applicable provisions of Articles 23 and 24 of Chapter 163 of the 
General Statutes. 

The district board of supervisors, after the appointment of the appointive 
members has been made, shall select from its members a chairman, a 
vice-chairman and a secretary. It shall be the duty of the district board of 
supervisors to perform those powers, duties and authority conferred upon 
supervisors under this Chapter; to develop annual county and district goals and 
plans for soil conservation work therein; to request agencies, whose duties are 
such as to render assistance in soil and water conservation, to set forth in 
writing what assistance they may have available in the county and district. 
i peeCe o0oT SOL OAT ICL 131 st S949 e ch 268 / SAL Ob THCH13T 4) 64231196300: 
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Editor’s Note. — The 1973 amendment 
rewrote this section. 
§ 139-7. District board of supervisors — appointive members; 


Org anizabon of board;.certain powers and duties. — The governing body of a 
soll conservation district shall consist of the three elective supervisors from 


21 


§ 139-7 CH. 139. SOIL AND WATER CONSERVATION DISTRICTS § 139-7 


the county or counties in the district, together with the appointive members 
appointed by the State Committee pursuant to this section, and shall be known 
as the district board of supervisors. When a district is composed of less than 
four counties, the elective supervisors of each county shall on or before 
December 31, 1974, and on or before December 31 as the terms of the 
appointive supervisors expire, recommend in writing two persons to the State 
Committee to be appointed to serve with the elective supervisors. If the names 
are not submitted to the State Committee as required, the State Committee 
shall appoint two persons of the district to the district board of supervisors to 
serve with the elected supervisors. The State Committee shall make its 
appointments prior to or at the January meeting of the State Committee. 
Appointive supervisors shall take office on the third Wednesday in January 
following their appointment. One appointive supervisor shall be appointed for 
a term of two years and one for aterm of four years. Thereafter, as their terms 
expire, their successors shall be appointed for terms of four years. Vacancies 
for any reason in the appointive supervisors shall be filled for the unexpired 
term by the appointment of a person by the State Committee from the district 
in which the vacancy occurs. Vacancies for any reason in the elected 
supervisors shall be filled for the unexpired term by appointment by the State 
Committee of a person from the county in the district in which the vacancy 
occurs. 

In those districts composed of four or more counties, the State Committee 
may, but is not required, to appoint one district supervisor without recom- 
mendation from the elective supervisors, to serve as a district supervisor 
along with the elected members of the board of supervisors. Such appointment 
shall be made at the same time other appointments are made under this 
section, and the person appointed shall serve for a term of four years. 

The supervisors shall designate a chairman and may, from time to time, 
change such designation. A simple majority of the board shall constitute a 
quorum for the purpose of transacting the business of the board, and approval 
by a majority of those present shall be adequate for a determination of any 
matter before the board, provided at least a quorum is present. Supervisors of 
soil and water conservation districts shall be compensated for their services at 
the per diem rate and allowed travel, subsistence and other expenses, as 
provided for State boards, commissions and committees generally, under the 
provisions of G.S. 138-5; provided, that when per diem compensation and 
travel, subsistence, or other expense is claimed by any supervisor for services 
performed outside the district for which such supervisor ordinarily may be 
appointed or elected to serve, the same may not be paid unless prior written 
approval is obtained from the State Committee. | 

The supervisors may employ a secretary, technical experts, whose 
qualifications shall be approved by the State Committee, and such other 
employees as they may require, and shall determine their qualifications, duties 
and compensation. The supervisors may call upon the Attorney General of the 
State for such legal services as they may require. The supervisors may delegate 
to their chairman, to one or more supervisors, or to one or more agents, or 
employees such powers and duties as they may deem proper. The supervisors 
shall furnish to the State Soil Conservation Committee, upon request, copies of 
such ordinances, rules, regulations, orders, contracts, forms, and other 
documents as they shall adopt or employ, and such other information 
concerning their activities as it may require in the performance of its duties 
under this Chapter. 

The supervisors shall provide for the execution of surety bonds for all em- 
ployees and officers who shall be entrusted with funds or property; shall pro- 
vide for the keeping of a full and accurate record of all proceedings and of 
all resolutions, regulations, and orders issued or adopted; and shall provide for 
an annual audit of the accounts of receipts and disbursements. Any supervisor 
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may be removed by the State Soil Conservation Committee upon notice and 
hearing, for neglect of duty, incompetence or malfeasance in office, but for no 
other reason. 

The supervisors may invite the legislative body of any municipality or 
county located near the territory comprised within the district to designate a 
representative to advise and consult with the supervisors of the district on all 
questions of program and policy which may affect the property, water supply, 
or other interests of such municipality or county. 

All district supervisors whose terms of office expire prior to the first Monday 
in January, 1948, shall hold over and remain in office until supervisors are 
elected or appointed and qualify as provided in this Chapter, as amended. The 
terms of office of all district supervisors, who have heretofore been elected or 
appointed for terms extending beyond the first Monday in January, 1948, are 
hereby terminated on the first Monday in January, 1948. (1987, c. 393, s. 7; 
LA OEC AAU (ei Cat lol os ON eka len Grae (4. Sao obo: & ood, L9T8: Cc: 
p02} 5.222) 

Editor’s Note. — The 1973 amendment 
rewrote the former first paragraph as the 
present first and second paragraphs. 


§ 139-8. Powers of districts and supervisors. — A _ soil conservation 
district organized under the provisions of this Article shall constitute a 
governmental subdivision of this State, and a public body corporate and politic, 
exercising public powers, and such district, and the supervisors thereof, shall 
have the following powers in addition to others granted in other sections of this 
Chapter. 

(1) To conduct surveys and investigations relating to the character of soil 
erosion and floodwater and sediment damages, and to the 
conservation, utilization, and disposal of water, the development of 
water resources, and the preventive and control measures and works 
of improvement needed, to publish the results of such surveys and 
investigations, and to disseminate information concerning such 
preventive and control measures and works of improvement. 

(2) To carry out preventive and control measures and works of 
improvement for flood prevention or the conservation, utilization, and 
disposal of water and development of water resources within the 
district, including, but not limited to, engineering operations, methods 
of cultivation, the growing of vegetation, changes in use of land, and 
the measures listed in subsection (a), subdivision (3) of G.S. 139-2, on 
lands owned or controlled by this State or any of its agencies, with the 
cooperation of the agency administering and having jurisdiction 
thereof, and on any other lands within the district upon obtaining the 
consent of the occupiers of such lands or the necessary rights or 
interest in such lands. 

(3) To cooperate, or enter into agreements with, and within the limits or 
appropriations duly made available to it by law, to furnish financial or 
other aid to, any agency, governmental or otherwise, or any occupiers 
of land within the district, in the carrying on of erosion control and 
prevention operations and works of improvement for flood prevention 
or the conservation, utilization, and disposal of water and 
development of water resources within the district, subject to such 
conditions as the supervisors may deem necessary to advance the 
purposes of this Chapter. 

(4) To obtain options upon and to acquire by purchase, exchange, lease, 
gift, grant, bequest, devise, or otherwise, any property, real or 
personal, or rights or interests therein; to maintain, administer, and 
improve any properties acquired, to receive income from such 
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properties and to expend such income in carrying out the purposes and 
provisions of this Chapter; and to sell, lease, or otherwise dispose of 
its property or interests therein in furtherance of the purposes and the 
provisions of this Chapter. 


(5) To make available, on such terms as it shall prescribe, to land 


occupiers within the district, agricultural and engineering machinery 
and equipment, fertilizer, seeds and seedlings, and such other 
material or equipment as will assist such land occupiers to carry on 
operations upon their lands for the conservation of soil resources and 
for the prevention and control of soil erosion and for flood prevention 
or the conservation, development, utilization, and disposal of water 
and the development of water resources. 


(6) To construct, improve, operate, and maintain such structures, works 


and projects as may be necessary or convenient for the performance of 
any of the operations authorized in this Chapter, including watershed 
improvement structures, works, and projects as well as any other 
structures, works, and projects which the district is authorized to 
undertake. 


(7) To develop comprehensive plans for the conservation of soil resources 


and for the control and prevention of soil erosion and for flood 
prevention or the conservation, utilization and disposal of water and 
development of water resources, within the district, which plans shall 
specify in such detail as may be possible, the acts, procedures, per- 
formances, and avoidances which are necessary or desirable for the 
effectuation of such plans, including the specification of engineering 
operations, methods of cultivation, the growing of vegetation, 
cropping programs, tillage practices, and changes in use of land; and 
to bring such plans and information to the attention of occupiers of 
lands within the district. 


(8) To act as agent for the United States, or any of its agencies, in 


connection with the acquisition, construction, operation, or 
administration of any project for soil conservation, erosion control, ' 
erosion prevention, flood prevention, or for the conservation, 
utilization, and disposal of water and development of water resources, 
or combinations thereof, within its boundaries; to accept donations, 
gifts, and contributions in money, services, materials, or otherwise, 
from the United States or any of its agencies, or from this State or 
any of its agencies, and to use or expend such moneys, services, 
materials, or other contributions in carrying on its operations, except 
that all forest tree seedlings shall be obtained insofar as available 
from the State Forest Nursery, operated by the State Department of 
Conservation and Development in cooperation with the United States 
Department of Agriculture. 


(9) To sue and be sued in the name of the district; to have a seal, which 


(10) 


seal shall be judicially noticed; to have perpetual succession unless 
terminated as hereinafter provided; to make and execute contracts 
and other instruments necessary or convenient to the exercise of its 
powers; to make, and from time to time amend and repeal, rules and 
regulations not inconsistent with this Chapter, to carry into effect its 
purposes and powers. 

As a condition to the extending of any benefits under this Chapter to, 
or the performance of work upon, any lands not owned or controlled 
by this State or any of its agencies, the supervisors may require 
contributions in money, services, materials, or otherwise to any 
operations conferring such benefits, and may require land occupiers to 
enter into and perform such agreement or convenants as to the 
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permanent use of such lands as will tend to prevent or control erosion 

and prevent floodwater and sediment damages therein. 
(11) No provision with respect to the acquisition, operation, or disposition 
of property by other public bodies shall be applicable to a district 
organized hereunder unless the legislature shall specifically so state. 
Nothing contained in this Chapter shall authorize or allow the 
withdrawal of water from a watershed or stream except to the extent 
and degree now permissible under the existing common and statute 
law of this State; nor to change or modify such existing common or 
statute law with respect to the relative rights of riparian owners or 
others concerning the use or disposal of water in the streams of this 
State; nor to authorize a district, its officers or governing body or any 
other person, firm, corporation (public or private), body politic or 
governmental agency to utilize or dispose of water except in the 
manner and to the extent permitted by the existing common and 
statute law of this State. (1937, c. 398, s. 8; 1939, c. 341; 1959, c. 781, s. 
feeLOULGai LLssy Le) 

Local Modification. — Duplin, as to Disposition or Exchange of Land by 
subdivision (6): 1969, c. 286; Johnston: 1969, c. Watershed Improvement District. — See 
955; New Hanover: 1969, c. 958; Pender and _ opinion of Attorney General to Mr. Samuel H. 
Sampson, as to subdivision (6): 1969, c. 286; Johnson, Watershed Improvement Commis- 
Wayne: 1969, c. 821. sion, 41 N.C.A.G. 228 (1971). 


§ 139-8.1. Purposes of Chapter. — (a) It is hereby declared that the 
provisions of General Statutes Chapter 139 were intended to authorize the 
maintenance of watershed improvement works and projects, as well as 
watershed improvement structures. All expenditures heretofore incurred by 
any local watershed sponsor for any such maintenance of works, projects, or 
structures are hereby validated and confirmed. 

(b) The proceeds of any tax heretofore approved by the voters of a county for 
a county watershed improvement program, or authorized by special or local act 
for a county watershed improvement program, may be expended for such 
maintenance of works and projects, as well as structures, if the board of county 
commissioners or other watershed governing body after a public hearing 
determines that the proceeds should be so expended. Notice of such hearing 
shall be published as provided for notices under Article 2 of General Statutes 
Chapter 139. 

(c) The proceeds of any tax hereafter approved by the voters of a county for 
a watershed improvement program may be expended for such maintenance of 
works and projects, as well as structures, with or without the holding of a 
public hearing as designated by subsection (b) of this section, even though any 
election procedures preliminary to the vote approving the tax may have been 
initiated prior to the ratification of this section. 

(d) No action based on the alleged invalidity of the expenditures herein 
confirmed or of the use of tax proceeds herein authorized shall lie after 
January 1, 1970, to enjoin or contest any such expenditure or any such use of 
tax proceeds. (1969, c. 711, s. 1.) 

Editor’s Note. — Session Laws 1969, c. 711, ratified June 5, 1969, and made effective on 
from which this section was codified, was _ ratification. 


(12 


— 


§ 139-9. Adoption of land-use regulations. — The supervisors of anv 
district shall have authority to formulate regulations governing the use of 
lands within the district in the interest of conserving the soil and soil 
resources and preventing and controlling soil erosion. The supervisors may 
conduct such public meetings and public hearings upon tentative regula- 
tions as may be necessary to assist them in this work. The supervisors shall 
not have authority to enact such land-use regulations into law until after 
they shall have caused due notice to be given of their intention to con- 
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duct a referendum for submission of such regulations to the occupiers of 
lands lying within the boundaries of the district for their indication of 
approval or disapproval of such proposed regulations, and until after the 
supervisors have considered the result of such referendum. The proposed 
regulations shall be embodied in a proposed ordinance. Copies of such pro- 
posed ordinance shall be available for the inspection of all eligible voters 
during the period between publication of such notice and the date of the 
referendum. The notices of the referendum shall recite the contents of such 
proposed ordinance, or shall state where copies of such proposed ordinance 
may be examined. The question shall be submitted by ballots, upon which the 


words “For approval of proposed ordinance number ........ , prescribing 
land-use regulations for conservation of soil and prevention of erosion” 
and “Against approval of proposed ordinance number ........ , prescribing 


land-use regulations for conservation of soil and _ prevention of 
erosion” shall appear, with a square before each proposition and a direction 
to insert an X mark in the square before one or the other of said propositions 
as the voter may favor or oppose approval of such proposed ordinance. The 
supervisors shall supervise such referendum, shall prescribe appropriate 
regulations, governing the conduct thereof, and shall publish the result 
thereof. All occupiers of lands within the district shall be eligible to vote 
in such referendum. Only such land occupiers shall be eligible to vote. No 
informalities in the conduct of such referendum or in any matters 
relating thereto shall invalidate said referendum or the result thereof if notice 
thereof shall have been given substantially as herein provided and said 
referendum shall have been fairly conducted. 

The supervisors shall not have authority to enact such proposed ordinance 
into law unless at least two thirds of the votes cast in tal referendum shal 
have been cast for approval of the said proposed ordinance. The approval of the 
proposed ordinance by a two thirds of the votes cast in such referendum shall 
not be deemed to require the supervisors to enact such proposed ordinance into 
law. Land-use regulations prescribed in ordinances adopted pursuant to the 
provisions of this section by the supervisors of any district shall have the force 
and effect of law in the said district and shall be binding and obligatory upon | 
all occupiers of lands within such district. 

Any occupier of land within such district may at any time file a petition with 
the supervisors asking that any or all of land-use regulations prescribed in an 
ordinance adopted by the supervisors under the provisions of this section shall 
be amended, supplemented, or repealed. Land-use regulations prescribed in 
any ordinance adopted pursuant to the provisions of this section shall not be 
amended, supplemented, or repealed except in accordance with the procedure 
prescribed in this section for adoption of land-use regulations. Referenda on 
adoption, amendment, supplementation, or repeal of land-use regulations shall 
not be held more often than once in s1x months. 

The regulations to be adopted by the supervisors under the provisions of this 
section may include: | 

(1) Provisions requiring the carrying out of necessary engineering 
OReRAU Cr including the construction of terraces, terrace outlets, 
check dams, dikes, ponds, ditches, and other necessary structures. 

(2) Provisions requiring observance of particular methods of cultivation 
including contour cultivating, contour furrowing, lister furrowing, 
sowing, planting, strip cropping, seeding, and planting of lands to 
water-conserving and erosion-preventing plants, trees and grasses, 
forestation, and reforestation. 

(3) Specifications of cropping programs and tillage practices to be 
observed. 

(4) Provisions requiring the retirement from cultivation of highly erosive 
areas or of areas on which erosion may not be adequately controlled if 
cultivation is carried on. 
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(5) Provisions for such other means, measures, operations, and programs 
as may assist conservation of soil resources and prevent or control soil 
erosion in the district, having due regard to the legislative findings set 
forth in G.S. 139-2. 

The regulations shall be uniform, throughout the territory comprised within 
the district except that the supervisors may classify the lands within the 
district with reference to such factors as soil type, degree of slope, degree of 
erosion threatened or existing, cropping and tillage practices in use, and other 
relevant factors, and may provide regulations varying with the type or class of 
land affected, but uniform as to all inns within each class or type. Copies of 
land-use regulations adopted under the provisions of this section shall be 


printed and made available to all occupiers of lands lying within the district. 
£193 730..3957859, ) 


§ 139-10. Enforcement of land-use regulations. — The supervisors shall 
have authority to go upon any lands within the district to determine whether 
land-use regulations adopted under the provisions of G.S. 139-9 are being 
observed. The supervisors are further authorized to provide by ordinance that 
any land occupier who shall sustain damages from any violation of such 
ea uOnS by any other land occupier may recover damages at law from such 
other land occupier for such violation. (1937, c. 393, s. 10.) 


§ 139-11. Nonobservance of prescribed regulations; performance of work 
under the regulations by the supervisors. — Where the supervisors of any 
district shall find that any of the provisions of land-use regulations prescribed 
in an ordinance adopted in accordance with the provisions of G.S. 139-9 are not 
being observed on particular lands, and that such nonobservance tends to 
increase erosion on such lands and its interfering with the prevention of control 
of erosion on other lands within the district, the supervisors may present to the 
superior court for the county or counties within which the lands of the 
defendant lie a petition, duly verified, setting forth the adoption of the 
ordinance prescribing land-use regulations, the failure of the defendant land 
occupier to observe such regulations, and to perform particular work, 
operations, or avoidances as required thereby, stat that such nonobservance 
tends to increase erosion on such lands and is interfering with the prevention 
or control of erosion on other lands within the district, and praying the court to 
require the defendant to perform the work, operations, or avoldances within a 
reasonable time and to order that if the defendant shall fail so to perform, the 
supervisors may go on the land, perform the work or other operations or 
otherwise bring the condition of such lands into conformity with the 
requirements of such regulations, and recover the cost and expenses thereof, 
with interest, from the occupier of such land. Upon the presentation of such 
petition, the court shall cause process to be issued against the defendant, and 
shall hear the case. If it appear to the court that testimony is necessary for the 
proper disposition of the matter, it may take evidence, or appoint a referee to 
take such evidence as it may direct and report the same to the court with his 
findings of fact and conclusions of law, which shall constitute a part of the 
proceedings upon which the determination of the court shall be made. The 
court may dismiss the petition, or it may require the defendant to perform the 
work, operations, or avoidances, and may provide that upon the failure of the 
defendant to initiate such performance within the time specified in the order of 
the court, and to prosecute the same to completion with reasonable diligence, 
the supervisors may enter upon the lands involved and perform the work or 
operations or otherwise bring the condition of such lands into conformity with 
the requirements of the regulations and recover the costs and expenses thereof, 
with interest at the rate of five per centum (5%) per annum, from the occupier 
of such lands. 
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The court shall retain jurisdiction of the case until after the work has been 
completed. Upon completion of such work pursuant to such order of the court 
the supervisors may file a petition with the court, a copy of which shall be 
served upon the defendant in the case, stating the costs and expenses sustained 
by them in the performance of the work and praying judgement therefor 
with interest. The court shall have jurisdiction to enter judgement for the 
amount of such costs and expenses, with interest at the rate of five per 
centum (5%) per annum until paid, together with the costs of suit, includ- 
ing a reasonable attorney’s fee to be fixed by the court. This judge- 
ment, when filed in accordance with the provisions of G.S. 1-234, shall 
constitute a lien upon such lands. (1937, c. 393, s. 11.) 


§ 139-12. Cooperation between districts. — The supervisors of any two or 
more districts organized under the provisions of this Chapter may cooperate 
with one another in the exercise of any or all powers conferred in this Chapter. 
(1937, c. 393, s..12.) 


§ 139-13. Discontinuance of districts. — At any time after five years after 
the orgaanization of a district under the provisions of this Chapter, any 25 
occupiers of land lying within the boundaries of such districts may file a 
petition with the State Soil Conservation Committee praying that the 
operations of the district be terminated and the existence of the district 
discontinued. The Committee may conduct such public meetings and public 
hearings upon such petition as may be necessary to assist it in the 
consideration thereof. Within 60 days after such a petition has been received b 
the Committee it shall give due notice of the holding of a referendum, and shall 
supervise such referendum, and issue appropriate regulations governing the 
conduct thereof, the question to be submitted by ballots upon which the words 
“For terminating the existence of the ........ (name of the soil conservation 
district to be here inserted)” and “Against terminating the existence of the 
sectt ees (name of the soil conservation district to be here inserted)” shall 
appear with a square before each proposition and a direction to insert any X 
mark in the square before one or the other of said propositions as the voter 
may favor or oppose discontinuance of such district. All occupiers of lands 
lying within the boundaries of the district shall be eligible to vote in such 
referendum. Only such land occupiers shall be eligible to vote. No informalities 
in the conduct of such referendum or in any matters relating thereto shall 
invalidate said referendum or the result thereof if notice thereof shall have 
been given substantially as herein provided and said referendum shall have 
been fairly conducted. 

The Committee shall publish the result of such referendum and shall 
thereafter consider and determine whether the continued operation of the 
district within the defined boundaries is administratively practicable and 
feasible. If the Committee shall determine that the continued operation of such 
district is administratively practicable and feasible, it shall record such 
determination and deny the petition. If the Committee shall determine that the 
continued operation of such district is not administratively practicable and 
feasible, it shall record such determination and_ shall certify such 
determination to the supervisors of the district. In making such determination 
the Committee shall give due regard and weight to the attitudes of the 
occupiers of lands lying within the district, the number of land occupiers 
eligible to vote in such referendum who shall have voted, the proportion of the 
votes cast in such referendum in favor of the discontinuance of the district to 
the total number of votes cast, the approximate wealth and income of the land 
occupiers of the district, the probable expense of carrying on erosion control 
operations within such district, and such other economic and social factors as 
may be relevant to such determination, having due regard to the legislative 
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findings set forth in G.S. 139-2: Provided, however, that the Committee shall 
not have authority to determine that the continued operation of the district is 
administratively practicable and feasible unless at least a majority of the 
votes cast in the referendum shall have been cast in favor of the continuance of 
such district. 

Upon receipt from the State Soil Conservation Committee of a certification 
that the Committee has determined that the continued operation of the 
district is not administratively practicable and feasible, pursuant to the 
provisions of this section, the supervisors shall forthwith proceed to terminate 
the affairs of the district. The supervisors shall dispose of all property 
belonging to the district at public auction and shall pay over the proceeds of 
such sale to be covered into the State treasury. The supervisors stall therednolt 
file an application, duly verified, with the Secretary of State for the 
discontinuance of such district, and shall transmit with such application the 
certificates of the State Soil Conservation Committee setting forth the 
determination of the Committee that the continued operation of such district is 
not administratively practicable and feasible. The application shall recite that 
the property of the district has been disposed of and the proceeds paid over as 
in this section provided, and shall set forth a full accounting of such properties 
and proceeds of the sale. The Secretary of State shall issue to the supervisors a 
certificate of dissolution and shall record such certificate in an appropriate 
book of record in his office. 

Upon issuance of a certificate of dissolution under the provisions of this 
section, all ordinances and regulations theretofore adopted and in force within 
such districts shall be of no further force and effect. All contracts theretofore 
entered into, to which the district or supervisors are parties, shall remain in 
force and effect for the period provided in such contracts. The State Soil 
Conservation Committee shall be substituted for the district or supervisors as 
party to such contracts. The Committee shall be entitled to all benefits and 
subject to all liabilities under such contracts and shall have the same right and 
liability to perform, to require performance, to sue and be sued thereon, and to 
modify or terminate such contracts by mutual consent or otherwise as the 
supervisors of the district would have had. Such dissolution shall not affect the 
lien of any judgement entered under the provisions of G.S. 139-11, nor the 
pendency of any action instituted under the provisions of such section, and the 
Committee shall succeed to all the rights and obligations of the district or 
supervisors as to such liens and actions. 

The State Soil Conservation Committee shall not entertain petitions for the 
discontinuance of any district nor conduct referenda upon such petitions, nor 
make determinations pursuant to such petitions, in accordance with the 
provisions of this Chapter, more often than once in five years. (1937, c. 393, s. 


§ 139-14. Dividing large districts. — Whenever the State Committee shall 
receive a petition from any board of district supervisors signed by all 
supervisors of such district, the State Committee shall have the authority to 
divide such district into two or more districts. The governing bodies of the 
resulting districts shall be composed of supervisors in the same manner and in 
the same number as is provided in G.S. 139-6 and 189-7. Upon the creating of 
new districts through dividing an existing district under the provisions of this 
section, the State Committee shall appoint all district supervisors necessary to 
give such district its full quota of supervisors who shall serve until regular 
supervisors are elected or appointed, as the case may be, at the time of the next 
regular election of supervisors. The State Committee shall assign a name to 
each district resulting from the division of the district under the provisions of 
this section and do all other things necessary to complete the organization of 
such new districts and place them on an operating basis. (1947, c. 181, s. 8.) 
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§ 139-15. ‘‘County committeeman”’ construed to mean ‘‘county 
supervisor’’; powers and duties. — Wherever the words “county 
committeeman” or “county committeemen” appear in this Chapter, the same 
shall be construed to mean “county supervisor” or “county supervisors”; and 
each such county committeeman or county supervisor shall receive the 
same compensation and have and exercise the same rights, powers, duties, 
responsibilities and voting privileges granted to or imposed upon district 
supervisors in respect to soil conservation activities under the provisions of this 
Chapter. (1949, c. 268, s. 2.) 


ARTICLE 2. 
Watershed Improvement Districts. 


§ 139-16. Establishment within soil conservation district authorized. — 
Watershed improvement districts may be established within one or more soil 
conservation districts or within and without such districts, to the extent 
permitted by G.S. 139-18(a), in accordance with the provisions of this Article; 
provided that no watershed improvement district may be established on or 
after January 1.1972. (1959) c. 781,'s- 8; 19715 c-1138) Ss. Ly) 


Editor’s Note. — The 1971 amendment 
added the proviso at the end of the section. 


§ 139-17. Petition for establishment; what to set forth. — Any 100 owners 
of land lying within the limits of a proposed watershed improvement district, 
or a majority of such owners if their total number be less than 200, may file a 
petition with the supervisors of the soil conservation district in which the 
proposed watershed improvement district is situated asking that a watershed 
improvement district be organized to function in the area described in the 

etition. Any petition circulated in person by an official or employee of the 
arian States Soil Conservation Service shall be void. Each owner of an 
undivided interest in real property located within the proposed watershed 
district shall have the right to sign petitions under this section and subsection 
(c) of G.S. 139-21, to register and vote under G.S. 139-18 and otherwise exercise 
any right granted owners of land under this Article. The petition shall set 
forth: 

(1) The proposed name of the watershed improvement district; 

(2) That the said district appears to hold promise of administrative, 
engineering and economic feasibility, and the reasons therefor; 

(3) A description of the area proposed to be organized as a watershed 
improvement district, and the names and addresses of those 
landowners therein who are known to petitioners. The discription 
shall be sufficient if the boundaries of the land are described in such a 
way as to convey an intelligent understanding of the location of the 
land. In the discretion of the petitioners, the boundaries may be 
described by any of the following methods or any combination thereof: 
by reference to a map; by metes and bounds; by general description 
referring to natural boundaries, or to boundaries of existing political 
subdivisions or municipalities, or to boundaries of particular tracts or 
parcels of land; 

(4) That the area described in the petition consists of contiguous territory 
and in what watershed or watersheds such area lies; 

(5) To the extent feasible, a description of the proposed work or works of 
improvement for the control and prevention of soil erosion, flood 
prevention, or the conservation, utilization, and disposal of water and 
development of water resources, contemplated for said district, 
together with an explanation of the effect which said work or works of 
improvement will have upon the lands of the various landowners in 
the proposed district; 
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(6) That none of the land within the proposed watershed improvement 
district lies within the boundaries of any other watershed 
improvement district; 

(7) A request that the area described in the petition be organized as a 
watershed improvement district; and 

(8) The maximum rate of initial annual assessment proposed for levy 
against specially benefited lands of the proposed district, not in excess 
of the maximum annual assessment rate provided in G.S. 189-26. 
P1959 S C181 SO LOO Lhe (4 68S7 92 1963 CLs bs! 


§ 139-18. Notice and hearing on petition; determination of need for 
district and defining boundaries. — (a) Within 30 days after such petition has 
been filed with the supervisors of the soil conservation district, they shall set 
the time and place for a public hearing upon the practicability and feasibility of 
creating the proposed watershed improvement district, and shall publish notice 
thereof once a week for two consecutive weeks. All owners of land within the 
proposed watershed improvement district and all other interested parties shall 
have the right to attend such a hearing and to be heard and may register their 
name and address with the supervisor if they want the notice provided for 
under G.S. 139-18(m) sent to them. During the hearings or thereafter the 
supervisors may recommend that the purposes of the proposed district or its 
proposed boundaries be changed. The supervisors may amend the proposed 
boundaries to include within such boundaries lands which lie within the 
watershed of the proposed district but do not he within an existing Soil 
Conservation District, if the owner of such lands consents to their inclusion. 

(b) In passing upon the petition the supervisors shall consider whether: 

(1) The area proposed to be organized as a district consists of contiguous 
territory none of which lies in any other watershed improvement 
district. It is the intention of the General Assembly that the territory 
of a watershed district shall normally comprise all or part of a single 
watershed, or of two or more watersheds tributary to one of the major 
drainage basins of the State, but exceptions to this policy may be 
permitted in appropriate cases, but it is not the intention of the 
General Assembly to authorize hereby the diversion of water from one 
stream or watershed to another. 

(2) Any land or structure has been included in the proposed district which 
cannot be served or benefited by the proposed work or works of 
improvement and which could be excluded from the boundaries of the 
district without substantially impairing the effective purpose of the 
proposed work or works of improvement; and 

(3) The proposed district appears to hold promise of administrative, 
engineering and economic feasibility. 

If, in the judgment of the supervisors there is substantial compliance with 
these requirements, the supervisors shall issue an order setting dates and 
places for a referendum (and for registration of voters therefor) to be held, 
after publication of the order as herein provided, among the landowners of the 
proposed district in order to assist the supervisors in determining the 
administrative and economic feasibility of creating the proposed district. The 
supervisors shall publish such order once a week for two successive weeks in 
the manner provided by this Article for publication of notices. They shall also 
send to the board of county commissioners of each county wherein any part of 
the proposed district lies a copy of the order, together with a request that the 
said board or boards conduct the referendum within their respective counties 
on the date set out in the order, and a cash or certified check deposit furnished 
by the petitioners and sufficient in the judgment of said board or boards to 
defray the expenses of conducting the referendum within their respective 
counties. If (in connection with a district that lies in more than one county) the 
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supervisors determine that only a single voting place shall be used or that all 
voting places should be located within one county, the said order and request 
shall be sent only to the board of county commissioners of the county 
containing such voting place or places. 

(c) The registration and voting dates and places shall be set by the 
supervisors and after consulting with the said board or boards of county 
commissioners. The referendum may be held on any day (Sunday excluded) 
during the week following the last day for registration as hereafter provided 
for, but the county commissioners shall not be required to conduct the 
referendum during any 30-day period immediately preceding nor during any 
10-day period immediately following a county-wide election. Any such board of 
county commissioners may require its county board of elections or any other 
designated persons to conduct on its behalf the said referendum, and the term 
“county election authority” as used in this section means whatever authority 
shall be designated by the board of county commissioners to conduct the 
referendum. 

(d) All owners of land lying within the boundaries of the proposed watershed 
improvement district, and only such owners, shall be eligible to register and 
vote in the referendum. The registration shall be conducted at one or more 
registration places within the proposed district, as established by the 
supervisors. The supervisors shall furnish a registration book for each 
registration place, and shall appoint for each registration place at least two 
registrars to register the voters. One or more supervisors may be assigned to 
perform the function of registrar. If the proposed district lies within more than 
one county, separate registration books shall be supplied and kept for each 
such county, regardless of the number of registration or voting places. Each 
registrar before entering upon the discharge of his duties shall take an oath 
before a magistrate or some other person authorized to administer oaths, that 
he will support the Constitution of the United States and the Constitution of 
North Carolina not inconsistent therewith and that he will honestly and 
impartially discharge his duties in registering the voters. The registration book 
shall be opened for the registration of voters at nine o'clock A.M. on the second 
Saturday before the referendum, and closed at sunset on the Saturday before ° 
the election. On each such Saturday, the registrars shall attend their respective 
registration places and keep open the registration books between the hours 
of nine o’clock A.M. and sunset for the registration of voters. If any person 
shall give satisfactory evidence to the registrars that he has become quali- 
fied to register and vote after the time for registration has expired, he shall 
be allowed to register on that date and his name shall be inserted in the regis- 
tration book, except that no registration shall be allowed on the day of the 
referendum. : 

(e) Each applicant for registration shall be sworn before being registered, 
shall state his name and place of residence, shall describe as accurately as 
possible the land he owns that lies within the boundaries of the proposed 
district, and shall state his interest in such land. The oath to be taken shall be 
as follows: 

“I do solemnly swear (or affirm) that I will support the Constitution of the 
United States and the Constitution of the State of North Carolina not 
inconsistent therewith, and that I am the owner of land lying within the 
boundary of the proposed (here insert name of proposed district) watershed 
improvement district. So help me, God.” 

The registrar, if in doubt as to the right of the applicant to register, may 
require other evidence satisfactory to him as to qualifications of the applicant. 
Thereupon, if the applicant be found to be qualified to be registered, the 
registrar shall register the applicant and record his name, place of residence, 
and a description of the land he owns that lies within the boundaries of the 
proposed district. 

(f) On the second Saturday of the registration period, from the hour of nine 
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A.M. until sunset, the registration books shall be open for inspection by the 
landowners of the proposed district, and any of said landowners shall be 
allowed to object to the name of any person appearing on the books. In case of 
any such objection, the registrars shall enter on their books opposite the name 
of the person so objected to, the word “challenged,” and shall appoint a time 
and place, before the referendum date, when they shall hear and decide said 
objection, giving personal notice of such challenge to the voters so objected to. 
If for any cause personal notice cannot be given, then it shall be sufficient 
notice to leave a copy thereof at his residence. Nothing in this subsection shall 
prohibit any landowner from challenging or objecting to the name of any 
person registered or offering to register at any time other than that above 
specified. If any person so challenged or objected to shall be found not duly 
qualified, the registrars shall erase his name from the books. 

(g) When any person is challenged, the registrars shall explain to him the 
qualifications of a voter in the referendum, and shall examine him as to his 
qualifications. If the person insists that he is qualified and proves his identity 
with the person in whose name he offers to vote, and his continued ownership 
of qualifying property since his name was placed on the registration book, as 
the case may be, by the testimony under oath of at least one person qualified to 
vote in the referendum, one of the registrars shall tender him the following 
oath or affirmation: 

“You do solemnly swear (or affirm) that you are a citizen of the United 
States, that your name is (here insert name given), that in such name you were 
duly registered as a voter of the proposed (here insert name of proposed 
district) watershed improvement district, and that you are the owner of lands 
that lie within the boundaries of the proposed district. So help me, God.” 

If he refuses to take such oath or affirmation when tendered, his vote shall 
be rejected. If, however, he does take the oath or affirmation when tendered, 
his vote shall be received; provided, that after such oath or affirmation shall 
have been taken, the registrars may nevertheless refuse to permit such person 
to vote, unless they be satisfied that he is a legal voter; and they are hereby 
authorized to administer the necessary oaths or affirmations to all witnesses 
brought before them to testify to the qualifications of a person offering to vote. 
Whenever any such person’s vote shall be received, after having taken the oath 
or affirmation prescribed in this section, one of the registrars shall write in the 
registration book, at the end of such person’s name, the word “sworn.” The 
same powers as to the administration of oaths and affirmations and the 
examination of witnesses, as in this section granted to registrars, may be 
excerised by the registrars in all cases where the names of persons registered 
or offering to register are objected to. 

(h) After all challenges have been heard and decided, and before the day of 
the referendum, the registrars shall deliver the registration books to the county 
election authorities responsible for conducting the referendum. The 
supervisors of the soil conservation district shall cause to be printed or 
otherwise duplicated ballots for the referendum in substantially the form set 
forth in G.S. 139-5(c), but the watershed improvement district shall be 
substituted by name for the soil conservation district. Not later than the day 
before the referendum, the supervisors shall cause to be delivered to the county 
election authorities a number of said ballots equal to five percent (5%) greater 
than the number of persons registered to vote therein. The supervisors shall 
appoint one registrar from each registration place to attend the referendum as 
a poll watcher and to assist the election authorities in identifying the voters. 

(i) The county election authorities shall conduct the referendum at the date 
and place or places set out in the order published pursuant to subsection (d) of 
this section. They shall open the polls and superintend the same until the close 
of elections, shall keep pollbooks in which shall be entered the name of every 
person who shall vote, and at the close of the referendum they shall certify the 
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same over their proper signatures and deposit them with the supervisors of the 
soil conservation district. The polls shall open and close at the same hours as 
provided for primary and general elections by Chapter 163 of the General 
Statutes. At the end of the referendum at each voting place the polls shall be 
closed, the ballot boxes opened, and the ballots counted by or under the 
supervision of the county election authorities in the manner provided for with 
respect to general elections by Chapter 163 of the General Statutes. 

(j) If there be only one voting place the county election authorities shall 
immediately after the counting of the ballots form a board of canvassers and, 
in the presence of such voters as choose to attend, shall canvass and judicially 
determine the results. 

If there be more than one voting place the county election authorities at each 
voting place shall elect one of their members to attend the meeting of the board 
of canvassers as a member thereof. When the results of the counting of the 
ballots: shall have been ascertained, such results shall be embodied in a 
duplicate statement, one copy of which shall be placed in a sealed envelope and 
delivered to the official elected to attend the meeting of the board of 
canvassers, and the other copy of which shall be mailed by another county 
election official to the board of supervisors of the soil conservation district. The 
members of the board of canvassers so appointed shall meet at 11 A.M. on the 
second day after the election at the county courthouse of the county wherein 
the largest portion of the proposed district lies, as determined by the said board 
of supervisors. A majority of the board of canvassers shall constitute a 
quorum, and such board shall organize by the election of one of its number as 
chairman and one as secretary. Any member of such board who shall fail to 
deliver the certified returns from his voting place by 12 noon on the day of such 
board meeting shall be guilty of a misdemeanor, unless for illness or good 
cause shown for such failure. If any returns have not been received by 12 noon 
on the day of the meeting, or if any returns are incomplete or defective, it may 
dispatch an officer to the residence of such officials for the purpose of securing 
the proper returns for such voting place. The board of canvassers at its meeting 
shall in the presence of such voters as choose to attend, open, canvass, and 
judicially determine the results. 

Whether there be one or more than one voting place, the board of canvassers 
after judicially determining the results shall make abstracts stating the 
number of legal ballots cast in each voting place and the number of votes cast 
for and against creation of the watershed improvement district, and shall sign 
the same in duplicate with its certificate as to the correctness of the abstracts. 
It shall have power to pass upon judicially all the votes relative to the election 
and judicially determine and declare the results of the same; to send for papers 
and persons and examine the latter upon oath; and to pass upon the legality of 
any disputed ballots transmitted to it by any election official. The board of 
canvassers shall transmit one copy of the certified abstract of the results to the 
State Soil Conservation Committee, and shall file the other copy with the 
supervisors of the soil conservation district. 

(k) The board of county commissioners shall apply the deposit heretofore 
provided for toward defraying the costs of the election. If there be any excess of 
such deposit remaining after all such costs have been defrayed, the board shall 
return the balance thereof remaining to the petitioners. If the deposit shall 
prove insufficient to defray all such costs, the petitioners shall pay over 
sufficient funds to cover any deficit therein within seven days after they have 
been notified by the board of such deficit. 

(1) The results of the referendum shall be considered by the supervisors in 
determining whether it is administratively and economically feasible to create 
the district. The supervisors shall not approve the petition unless a majority of 
the voters in the referendum, and also a majority in number of the signers of 
the petition, voted in favor of the creation of the district, and (such 
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requirement being met) shall approve the petition if, in their judgment, the 
district appears to hold promise of administrative and economic feasibility. 

(m) After the completion of the referendum the supervisors shall enter a 
final order approving or disapproving the petition, and shall record such order 
in their official minutes. The supervisors shall by personal service or registered 
mail serve a copy of the final order upon every person who attended the 
hearings and signed a roster provided for that purpose, and shall publish notice 
of such order once a week for two successive weeks. Any order of approval shall 
declare the district to be duly organized; shall specifically define the boundaries 
of the district, and shall be certified by the supervisors together with a 
certified copy of the petition for establishment of the district, to the State Soil 
and Water Conservation Committee, the State Board and the clerk of the 
superior court of the county or counties wherein any part of the district lies for 
recordation in the special proceedings docket. The boundry definition contained 
in said order shall be sufficient if the boundaries of the land are described in 
such a way as to convey an intelligent understanding of the location of the 
land, and said boundaries may be defined by any of the methods permitted in 
G.S. 139-17(3) for description of boundaries. If the final order makes no change 
in the area proposed to be organized in the petition, a reference to a map or 
description of said area contained in the petition shall be a sufficient bound- 
ary definition for purposes of the order. If a petition is disapproved, sub- 
sequent petitions covering the same or substantially the same territory may 
be filed after six months have elapsed from the date of the order of disap- 
proval, and new proceedings held thereon. 

(n) (1) Corporations and associations owning property located within a 
proposed district shall be entitled to register and vote in referenda 
held pursuant to this section through representatives designated by 
them. Persons owning property as trustees, guardians, executors, 
administrators, or in other fiduciary capacities, (hereinafter 
collectively referred to as “fiduciaries’’), such property being located 
within a proposed district, shall also be entitled to register and vote in 
such referenda. 

(2) In lieu of meeting the requirements of subsection (e) of this section a 
fiduciary or a voting representative of a corporation or association 
shall state his name and place of residence; shall describe as 
accurately as possible the land, on behalf of which he seeks to register, 
that lies within the boundaries of the proposed district; shall show 
satisfactory evidence of his authority to register on behalf of such 
corporation or association, or of his fiduciary status; and shall state, 
as the case may be, his interest as a fiduciary or the interest of the 
corporation or association, in such land. 

(3) Fiduciaries shall be subject to the same oaths as required of other 
prospective voters under subsections (e) and (g) of this section. The 
oaths to be taken by the voting representatives of a corporation or 
association shall be as follows: 

Under subsection (e) — 

“T do solemnly swear (or affirm) that I will support the Constitution 
of the United States and the Constitution of the State of North 
Carolina not inconsistent therewith, and that I am duly designated 
voting representative of the (here name corporation or association) 
which is the owner of land lying within the boundary of the proposed 
(here give name of proposed district) watershed improvement district. 
So help me, God.” 

Under subsection (g) — 

“You do solemnly swear (or affirm) that you are a citizen of the 
United States, that your name is (here insert name given), that in 
such name you were duly registered as a designated voting 
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representative of the (here name corporation or association) to vote 
upon the proposed (here insert name of proposed district) watershed 
improvement district, and that such (corporation) (association) is the 
owner of lands that lie within the boundaries of the proposed district. 
So help you, God.” (1959, c. 781, s. 8; 1961, c. 746, s..4; 1963, c. 918, s. 2; 
1973, c. 108, s. 86.) 


Editor’s Note. — The 1973 amendment 
substituted “magistrate” for “justice of the 
peace” in the sixth sentence of subsection(d). 


§ 139-19. Establishment of watershed improvement district situated in 
more than one soil conservation district. — If a proposed watershed 
improvement district is situated in more than one soil conservation district, 
copies of the petition shall be presented to the supervisors of all the soil 
conservation districts in which any part of such proposed watershed 
improvement district is situated, and the supervisors of all such soil 
conservation districts shall act jointly as a board of supervisors with respect to 
all matters concerning such watershed inprovement district, including its 
creation. Such watershed improvement district shall be organized in like 
manner and shall have the same powers and duties as a _ watershed 
improvement district situated entirely in one soil conservation district. (1959, c. 
781, 8.8.) 


§ 139-19.1. Supervisors of multi-county soil and water conservation district 
may delegate powers. — The supervisors of any multi-county soil and water 
conservation district may delegate to a county soil conservation committee of 
the district any of their powers, duties or functions respecting any watershed 
improvement district or proposed watershed improvement district lying wholly 
aor boundaries of the county represented by said committee. (1961, c. 

s5. 


§ 139-20. Inclusion of additional area. — Petitions for including additional 
land within a duly created and existing watershed improvement district may be 
filed with the supervisors of the soil conservation district and in such cases the 
provisions hereof in respect to the creation of watershed improvement districts 
shall be observed. (1959, c. 781, s. 8.) 


§ 139-20.1. Validation of creation of certain districts. — All actions had and 
taken prior to March 1, 1963, by supervisors of soil conservation districts, 
boards of county commissioners, boards of election, registrars, or other officials 
in the course of attempting to form and create watershed improvement 
districts, are hereby ratified, approved, validated and confirmed, as if 
accomplished in full and complete compliance with the law, and any watershed 
improvement district with respect to which formation may have been 
attempted and completed prior to March 1, 1963, is hereby declared to be 
lawfully formed, created, and in all respects constituted a legal and valid 
watershed improvement district. (1963, c. 918, s. 1.) 


§ 139-21. Board of trustees; selection and tenure. — (a) Each watershed 
improvement district shall be governed by a board of trustees to be composed 
of three members, all of whom shall be residents of the district, and shall be 
selected in the manner provided in this section. 

(b) Within 30 days after they have entered a final order under G.S. 139-18 
declaring the organization of a watershed improvement district, the soil 
conservation district supervisors shall appoint an interim board of trustees for 
the watershed improvement district to serve until their successors are elected 
and qualified. Such interim board shall have all of the powers and duties of, 
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and be subject to all of the provisions of this Chapter respecting, the board 
of trustees whose election is provided for in this section. 

(c) At the next general election occurring not less than 180 days after the 
appointment of said interim board, there shall be elected three members of the 
board of trustees of the watershed improvement district. At each succeed- 
ing general election one member of said board shall be elected. 

Nominations in all cases shall be by written petition signed by any 25 owners 
of land lying within said district, or one third of such owners if their total 
number be less than 75. Such petitions shall be presented, not later than 120 
days before the date of the general election, to the supervisors of the soil 
conservation district or districts within which the watershed improvement 
district lies. It shall be the duty of the said supervisors to examine said 
petitions and determine their validity. Not later than 90 days before the date of 
the general election the said supervisors shall certify to the boards of election 
of each county wherein any part of the watershed improvement district lies the 
names of the candidates thus nominated, together with a request that these 
candidates be presented to the voters at the next general election. 

All qualified voters residing within the watershed improvement district shall 
be eligible to register and vote for said trustees. For such election the board of 
elections of each such county, at county expense, shall provide polling places in 
said district and in their respective counties, and shall provide for a registrar or 
registrars and judges of election at each said polling place. In their discretion 
the said board or boards of elections may designate the general election polling © 
places and election officials as polling places and election officials for such 
election (for registrations as well as for elections). The said board or boards 
of elections shall provide for the printing and distribution of ballots in the 
same way they provide ballots for county and precinct offices. Said ballots 
shall be printed separately, shall contain the names of all nominees cer- 
tified to the board of elections, and shall carry the facsimile signature of 
the chairman of the county board of elections. The ballots shall indicate 
the title and term of the office being voted on, shall contain an instruc- 
tion as to the number of candidates to be voted for and shall state that if the 
voter tears or defaces or wrongly marks a ballot he may return it and get 
another. Write-in votes shall be treated as provided for write-in votes in the 
general election under subdivision three of G.S. 163-175. The said board or 
boards of elections shall certify the results of the elections to the supervisors 
of the soil conservation district or districts within which the watershed 
improvement district lies. 

The board of elections of each county wherein any part of the watershed 
improvement district lies shall provide for a new registration of all qualified 
voters residing in said district and in their respective counties. Said board or 
boards shall give notice thereof once a week for two consecutive weeks by 
advertisement in a newspaper of general circulation published in the district 
and in their respective counties or, if there is no such newspaper so published, 
then in a newspaper of general circulation in the district and in their respective 
counties. The first of such notices shall be published at least 30 days in advance 
of the first day for such registration. Such notices shall specify the dates, times 
and places for registration and for challenges to be received. Each registrar 
shall be furnished with a separate registration book for such watershed 
improvement district registration. The period for registration and the times 
when the registrars alr attend the polling places with the registration books 
shall be the same as those provided for the general election in G.S. 163-31. 
Challenges may be made and shall be heard and decided at the polling places, 
and at the times and in the manner provided for the general election in G.S. 
163-78 to 163-80. 

(d) Of the trustees first elected, the one receiving the largest number of 
votes shall serve a term of six years, the one receiving the second largest 
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number of votes shall serve a term of four years, and the one receiving the 
third largest number of votes shall serve a term of two years. Their successors 
in every case shall serve terms of six years. 

(e) Members elected to the bodrd of trustees shall qualify and enter upon the 
duties of their offices on the first Monday of December next succeeding their 
election. Appointed members shall qualify and enter upon the duties of the 
offices not later than the second Monday next succeeding their appointment. 
All members shall take the oath of office prescribed by the State Constitution 
before the clerk of the superior court, or some judge, or magistrate or other 
person qualified by law to administer oaths. 

(f) Vacancies in the membership of the board of trustees occurring otherwise 
than by expiration of term shall be filled by appointment to the unexpired term 
by the soil conservation district supervisors. (1959, c. 781, s. 8; 1963, c. 1026, s. 
1; 19738, c. 108, s. 87.) 


Editor’s Note. — The 1973 amendment present provisions as to registration of voters, 


substituted “magistrate” for “justice of the 

peace” in the third sentence of subsection (e). 
The references to §§ 163-31, 163-78 to 163-80 

and 163-175 in subsection (c) of this section are 


see §§ 163-65 to 163-79. For present provisions 
as to challenges, see §§ 163-84 to 163-90. For 
present provisions as to write-in votes, see § 
163-151, subdivision (2) (c). 


to Chapter 163 before its revision in 1967. For 


§ 139-22. Organization and compensation of board. — (a) The interim 
board of trustees at its first meeting shall select a chairman, vice-chairman 
and secretary-treasurer to serve until their successors are selected. The elected 
board at its first meeting shall select corresponding officers to serve two-year 
terms. All official acts done by the board shall be entered in a book of minutes 
to be kept by the secretary-treasurer. A majority of the membership of the 
board shall constitute a quorum. The board shall meet in regular session at 
least quarterly and may meet specially upon the call of the chairman or any 
two members, and upon at least three days’ notice of the time, place and 
purpose of the meeting. 

(b) A trustee shall receive a per diem allowance of seven dollars ($7.00) and 
necessary expenses while engaged in the discharge of his official duties as a ' 
member of the governing board of the district. The claim of any trustee for per 
diem and expenses for any duty except attendance upon a meeting of the board, 
hy be paid only after approval of the board. (1959, c. 781, s. 8; 1963, c. 1026, s. 
Pid 


§ 139-23. Officers, agents and employees; surety bonds; annual audit. — 
The trustees may employ such officers, agents, consultants, and other 
employees as they may require; shall determine their qualifications, duties and 
compensation; shall provide for the execution of surety bonds for the 
secretary-treasurer and such other officers, agents and employees as shall be 
entrusted with funds or property of the watershed improvement district; and 
shall provide for the making and publication of an annual audit of the accounts 
of Bee and disbursements of the watershed improvement district. (1959, 
c. 781, s. 8. 


§ 139-24. Status and general powers of district; power to levy 
assessment. — A watershed improvement district organized under the 
provisions of this Article shall constitute a political subdivision of this State, 
and a public body corporate and politic, exercising public powers, and such 
watershed improvement district shall have all of the powers of the soil 
conservation district or districts in which the watershed improvement district 
is situated, and in addition thereto shall have the authority to levy and the 
county tax collector or collectors shall collect an assessment as hereinafter 
provided, to be used for the purposes for which the watershed improvement 
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district was created and for the operation and maintenance thereof. (1959, c. 
781, s. 8.) 

Local Modification. — Davie: 1961, c. 794,s. 1; 1963, c. 109; Union: 1961, c. 794, s. 1; 1963, c. 
1; Iredell: 1961, c. 794, s. 1; 1963, c. 955; 955; 1965, c. 19, s. 2; Wake, Yadkin: 1961, c. 794, 
McDowell: 1963, c. 687; Onslow: 1967, c. 725, s. 5.1. 
2; Polk: 1961, c. 794, s. 1; Rowan: 1961, c. 794, s. 


§ 139-25. Benefit assessments to defray district expenses; classification 
of land according to benefits. — (a) The expenses of a watershed 
improvement district under this Chapter shall be assessed in the manner 
agreatler provided against lands specially benefited by the activities of the 

istrict. 

(b) As soon as practicable after the organization of a district and the 
formulation of plans for construction of works of improvement, the trustees 
shall examine and classify the lands in the district (and from time to time may 
reclassify them) according to the relative benefits they will receive from the 
activities of the district. The lands may be classified into as many as five 
classes, marked “Class A,” “Class B,” etc. In making such classifications the 
trustees shall consider the fertility of the soil, the proximity of the land to the 
watercourse (or, in the case of drainage benefits, its proximity to the ditch or a 
natural outlet), the degree of wetness on the land, the location of the land 
relative to existing or proposed works of improvement of the district, its 
susceptibility to damage from floods or erosion, and other factors evidencing 
anticipated benefits or lack thereof to particular lands. 

The holdings of any one landowner need not necessarily be all in one class, 
but the number of acres in each class shall be ascertained and listed, though its 
boundary need not be marked on the ground, but shall be shown on a separate 
map of the district designated “Classification Map.” 

The total number of acres owned by one person in each class and the number 
of acres benefited shall be determined. The total number of acres benefited in 
each class in the entire district shall be set forth in tabulated form. The scale of 
assessment upon the several classes of land shall be determined by the 
trustees. 

(c) Following completion of such classification the trustees shall publish at 
least once a week for two successive weeks a notice of the time and place for a 
public hearing to hear the objections of all interested persons to the 
classification. In addition, the trustees shall, with respect to any land on which 
the scale of assessment calls for a benefit assessment, address and mail a copy 
of the notice of classification to the owner, and at the address, as shown on the 
tax records of the county in which the lands are located. As to the owner of 
land classified and scaled for no benefit assessments, notice other than 
publication shall not be required. The certificate of the person designated to 
mail the notices that such notices were mailed, giving the mailing date, shall be 
conclusive in the absence of fraud. The hearing shall be held not earlier than 10 
days from the first publication of the notice or the certified mailing date of the 
notices whichever occurred last. The notice shall refer to the district by name, 
describe generally the property included in the classification, set forth the scale 
of assessment upon the various classes of land, state where and when the 
classification will be available for inspection, and state that all objections must 
be made in writing, signed in person or by attorney, and filed with the 
secretary-treasurer of the district at or before the time of the hearing, and that 
any objections not so made shall be waived. At the hearing or some other time 
to which it may be adjourned the trustees shall consider objections made in 
compliance with the above requirements. If any objection is made and not 
sustained by the trustees, their action thereupon shall be the final adjudication 
28 mee issues presented, subject to appeal pursuant to subsection (d) of G.S. 

(d) The proceedings for a reclassification shall be in all respects as in the 
case of the original classification. (1959, c. 781, s. 8; 1963, c. 1025, s. 1.) 
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§ 139-26. Estimate of expenses; filing and confirmation of initial 
assessment roll; subsequent assessments. — (a) The trustees shall estimate: 
The total or amortized portion of capital costs, including incidental expenses 
and debt service charges, of the contemplated works of improvement to be 
completed, for which the district shall be obligated during the assessment 
period; and the amount of all other expenses of the district, including the 
expenses of administering the district and maintaining the works of 
improvement. Initially such estimate will include all such costs and expenses 
which have accrued or will accrue prior to the beginning of the first fiscal year 
of the district in which assessments are turned over to the county authorities 
for collection, and that will accrue during the first and the two succeeding 
fiscal years. (The fiscal year of the district shall begin on July 1 and end on 
June 30.) The trustees shall thereupon make an assessment of the sum of the 
estimate calculated pursuant to the above. For that purpose the trustees shall 
make out an assessment roll in which shall be entered the names of the 
landowners assessed so far as the same can be ascertained and the amounts 
assessed against them respectively, with a brief description of the parcels or 
tracts of land assessed. The assessment roll shall indicate the amount of 
assessment installments which shall be paid by landowners electing to pay the 
assessment in installments. 

(b) Immediately after such assessment roll has been completed the trustees 
shall publish at least once a week for two consecutive weeks a notice of the 
completion of the assessment roll. Such notice shall describe the proposed 
improvement in general terms, state where and when the assessment roll will 
be available for inspection, and specify the time and place for a meeting of the 
trustees to hear objections to the assessments. In addition, the trustees shall, 
with respect to land against which an assessment has been made, mail a copy 
of the notice to the owner, and at the address, as shown on the tax records. The 
certificates of the person designated to mail the notices that such notices were 
mailed, giving the mailing date, shall be conclusive in the absence of fraud. The 
meeting shall be held not earlier than 10 days from the first publication of the 
notice or the certified mailing date of the notices whichever occurred last. 

(c) At such meeting the trustees shall hear the objections of all interested, 
persons who appear and offer proof in relation thereto. The trustees shall 
either annul or sustain or modify in whole or in part the prima facie 
assessment as indicated on said roll, either by confirming the prima facie 
assessment against any or all tracts or parcels described therein, or by 
canceling, increasing or reducing the same according to the special benefits 
which the trustees decide each tract or parcel has received or will receive on 
account of the activities of the district during the period of the assessment. If 
any property subject to assessment has been omitted from the roll or if the 
prima facie assessment has not been made against it, the trustees may place on 
the roll an apportionment against such property. The trustees may thereupon 
confirm the roll, but shall not confirm any assessment in excess of the special 
benefits to the property assessed and the assessments so confirmed shall be in 
proportion to the special benefits. Whenever the trustees shall confirm an 
assessment roll the secretary-treasurer shall enter in the minute books of the 
district the date, hour and minute of such confirmation, and he shall 
immediately cause the assessment roll to be filed with the tax collector of the 
county wherein the land is located and from that time the assessment shall 
constitute a lien on the real property against which the same is assessed. 
Subsequent assessments levied in accordance with this Article shall be a lien 
against real property from the date of filing of said assessment. 

(d) lf the owner of, or any person interested in, any land assessed or 
classified is dissatisfied with the amount of the assessment under this section 
or with the classification under G.S. 139-25, he may give written notice to the 
secretary-treasurer of the district within 10 days after confirmation of the 
assessment roll or after the last day of the classification hearing, respectively, 
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that he takes an appeal to the State Board. Within 20 days after such 
confirmation or after the last day of the classification hearing, respectively, he 
must file with the State Board and the secretary-treasurer of the district a 
brief statement of the grounds for his dissatisfaction with the ruling of the 
trustees. The State Board shall set a date for a hearing not more than 90 days 
from the date of the filing of the statement. At said hearing, evidence shall be 
taken by the State Board from the district and the landowner, both of whom 
shall have the right to be represented by counsel. After hearing the evidence, 
the State Board may affirm, overrule or modify the ruling of the trustees and 
may tax the cost of the hearing against the losing party. Either party may 
appeal from the ruling of the State Board to the superior court of the county 
wherein the land is located for trial de novo. The appeal from the trustees or 
the State Board shall not delay or stop the operation of the district or any of its 
works of improvement. The State Board in order to fulfill the duties herein 
granted shall have the powers given it under G.S. 139-35(e). The State Board 
may delegate to one of its members or to a deputy the function of holding any 
or all hearings which it is required to hold under the provisions of this 
subsection. 

(e) The trustees may correct, cancel or remit any assessment, and may 
remit, cancel or adjust the interest or penalties thereon. The trustees have the 
power, when in their judgment there is any irregularity, omission, error or lack 
of jurisdiction in any of the proceedings relating thereto to set aside the whole 
of the assessment made by them, and thereupon to make a reassessment. The 
trustees’ power of correction, cancellation, remission or adjustment of any 
particular benefit assessment or of the interest or penalty thereon, or of setting 
aside a general assessment, shall not limit or abridge the duty and 
responsibility hereby imposed upon the trustees to preserve the fiscal integrity 
of the district, and to provide by reassessment or otherwise, for the repayment 
of all principal, interest and other debt service charges on assessment bonds, 
notices, or other evidence of indebtedness issued by the district to pay for 
works of improvement or any other expenses of the district. The proceedings 
shall be in all respects as in the case of the original assessment, and the 
reassessment shall have the same force as if it had originally been properly 
made. In the event of a reassessment the trustees may, if necessary, postpone 
the dates for payment of assessments and installments and for performance of 
other acts required to be performed on or before designated dates. 

(f) No change of ownership of any property or interest therein after the last 
day of the classification hearing shall in any manner affect subsequent 
proceedings, and the works of improvement may be completed and 
assessments made therefor as if there had been no change of ownership. 

(g) The following provisions of the General Statutes concerning municipal 
special assessments with modifications as specified, shall apply to assessments 
by watershed improvements districts: 

G.S. 160-95 to 160-97, which relate to assessments in case of tenants for life 
or years; 

G.S. 160-98, which relates to liens in favor of cotenants or joint tenants 
paying assessments; 

G.S. 160-101, which relates to apportionment of assessments where property 
has been or is about to be subdivided (except that for “governing body,” read 
“trustees”). 

(h) Subsequent to the initial assessment the trustees may annually, 
biennially, or triennially, at their discretion, levy additional assessments to 
meet: The total, or amortized portion, of capital costs, including debt service 
charges consisting of principal, interest, and other charges on borrowed funds 
to be paid during the assessment period, and further including costs and 
expenses incidental to the construction of contemplated additional works of 
improvement to be completed during the assessment period; and all other 
expenses of the district, including the expenses of administering the district, 
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maintaining all works of improvement, and interest on borrowed funds, that 
will aecene during the ensuing fiscal year, biennium or triennium, as the case 
may be. 

The trustees shall prepare estimates, make out the assessment roll, hold 
hearings and in all other respects proceed as in the case of the initial 
assessment, except that: | 

(1) The estimate shall be prepared on or before May 20 preceding the fiscal. 
year during which the assessment (or the first installment thereof) 
shall come due, but failure to comply with this requirement shall not 
affect the validity of subsequent proceedings; 

(2) The period covered by the estimate of “all other expenses” shall be the 
succeeding fiscal year, biennium or triennium, as the case may be; and 

(3) The assessment installments, if any, to be indicated on the assessment 
roll shall be those to be paid during each year of the fiscal biennium or 
triennium, as the case may be, by landowners electing to pay in 
installments. 

(i) The assessment rate on any assessment roll shall not exceed a maximum 
annual rate of seven dollars ($7.00) per acre. (1959, c. 781, s. 8; 1963, c. 1025, s. 
2: c, 1151, s. 2; c. 1228, ss. 1-4.) 

Editor’s Note. — Sections 160-95 to 160-97, 1973, c. 698. For present provisions as to special 
160-98 and 160-101, referred to in subsection (g) assessments, see §§ 160A-216 to 160A-238. 
of this section, were repealed by Session Laws | 


§ 139-27. Collection and payment of assessments; expenditure of 

proceeds thereof and of other district funds. — (a) (1) The landowner 

against whom an assessment is made shall! have the option of paying 

the entire assessment, if he so elects and gives written notice 

accordingly to the secretary-treasurer of the district within 15 days 

after the confirmation of the assessment roll and upon his failure to so 

notify the district, he shall be deemed to have elected to pay the 

assessment in annual installments. Assessments (and installments of 

assessments) shall become due and payable on the date provided by - 

law for payment of ad valorem property taxes in the county. Interest 

shall be charged for late payments, and discounts shall be allowed for 

prepayment of assessments, in the amounts and during the periods 

covered by law with respect to payment of ad valorem property taxes 

in the county. The entire assessment may be paid at any time by 
payment of the principal and all interest accrued to that date. 

(2) It is the intent and purpose of this subsection that any assessment 
(initial, subsequent or annual) may as determined by the assessment 
roll be paid and collected in multiple annual installments in such 
installment amounts and spread over such installment periods as the 
assessment roll may fix. As to any assessment roll which shall fix and 
determine multiple annual installment payments spread over periods 
in excess of three years, the following modifications of designated 
subsections of this section shall apply: 

a. In subsection (b) “three” shall read “multiple”; 

b. In subsection (c) “second and third” shall read “subsequent”; 

ce. In subsection (d) “second and third” shall read “subsequent”; 
“one and two years, respectively” shali read “in subsequent 
years”; and the form of the order of the board of com- 
missioners to the county tax collector shall be suitably 
modified; 

d. In subsection (b) the form of assessment receipt shall be suitably 
modified for fourth and subsequent annual installments. 


(b) After confirmation of the assessment roll the district shall have prepared 
a form of receipt, with appropriate stubs attached, for ithe assessment due on 
each tract or parcel of land as recited in the assessment roll. A separate sheet 
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shall be used for each tract or parcel assessed, and each such separate sheet 
shall contain three perforated receipts attached to a single stub, with 
appropriate entries and blank spaces substantially as set forth in subsection (h) 
of this section. The receipts and stubs for land within each county wherein any 
part of his district lies shall be separately bound. The bound books of 
assessment receipts shall be endorsed “Assessments of the (here give the name 
of the district) Watershed Improvement District due on the first Monday of 
October, 19....,” and the same endorsement shall be printed at the top of each 
assessment receipt. The necessary cost of printing and binding such books of 
assessment receipts and the filling in of the same shall be a proper charge 
against the district and shall be paid by the board of trustees. 

(c) During the month of September next following the confirmation of the 
assessment roll the district shall mail to the landowners the receipts for the 
first annual installment with the blanks duly filled in. The district shall also 
remove from the bound books, and retain, the receipts for the second and third 
annual installments. On or before the twenty-fifth day of such month the 
appropriate bound book of stubs, with the names of the property owners and 
assessment and installment amounts duly filled in, shall be delivered to the 
board of commissioners of each county wherein any part of the district lies. On 
or before the first Monday of October next following the said boards of 
commissioners shall cause such bound books to be delivered to their respective 
county tax collectors, together with appended orders in substantially the 
following form: 


ACO I CCLOL SSE. ten ee aL, ME nol ade elec cle tel blake s oe tetY County: 
This is to certify that the attached book of assessment stubs embraces 
watershed assessments made on certain lands in the County of 
ee eee which are located within the boundaries of the 
HRA Re OE Watershed Improvement District. The affected 
landowners, unless otherwise indicated to the contrary, have elected to pay 
their assessments in installments, the first of which becomes due on the first 
Monday of October, 19...., and must be paid and collected within the time 
and in the manner required by law. (See G.S. 139-27). Interest for failure to 
pay this installment shall accrue on the principal amount of the installment 
at the rate and at the times provided by law for property taxes in the county. 
You will enter the dates of payments on the stubs and retain the book of 
stubs in a safe place for use in recording subsequent annual installments. 
You will make monthly settlements of your collections with the 
Secretar y-Lreasurereol tic tee ee a Watershed Improvement 
District, and in all other respects you will discharge your duties as tax 
collector as required by law. 

In witness whereof pas, hereunto set my pang and official seal, this 
seul Deane: saan tal BVO rat tutte ae aria 3st eT 


oS. 6. se 9 ue pak ee wk eee Oe, 9.9 0 ke, ke é als. 6 4) 1a se le cm co 


Reeth ale te: 5 Setar es County 


(d) The procedure for the second and third annual installments shall be set 
forth in this subsection. The district shall mail the receipts for such 
installments with blanks duly filled in to the landowners during the month of 
September, one and two years, respectively, after the mailing of the receipts 
for the first installment. On or before the twenty-fifth day of such month there 
shall be delivered to the boards of county commissioners a notice of the due 
date of the installment. On or before the first Monday of October next following 
the said boards of commissioners shall cause to be delivered to their respective 
county tax collectors orders in substantially the following form, omitting 
therefrom the appropriate bracketed words and phrases: 


BURR LOCL To: ete Bt Oe eh as ae as es ternieah- pee County: 
This is to certity that the |second] [third] installment of the watershed 
ABSEESIMENTOlULNC oes he shin oa ae nes Watershed Improvement District 
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becomes due on the first Monday of October, 19...., and must be paid and 
spt within the time and in the manner required by law. (See GS. 
139-27). 

Interest for failure to pay this installment shall accrue on the principal 
amount of the installment at the rate and at the times provided by law for 
property taxes in the county. You will enter the dates of payments on the 
stubs [and retain the book of stubs in a safe place for use in recording the 
third annual installment] [and thereafter retain or dispose of the book of 
stubs in the manner provided by law.] You will make monthly settlements of 
your collections with the secretary-treasurer of the .................... 
Watershed Improvement District, and in all other respects you will 
discharge your duties as tax collector as required by law. 

In witness whereof I have Phas es my hand and official seal, this 
Oe RO ak Shes ay Oo 


ae ee ee a er eee ee 2 a ee ee eS ge ee ee oe ay ee eh POR en em a Ty om TY ee eer en Cae 


Cle (0) © * kee 6 6 my om leu Woe) & g's ie) a. Oy 0d 61a Me Oey ee lo Ww) ay cena ae eer a er ee 


Chairman, Board of Commissioners 
bas Nearest eA Sieh eof oo 0 Ry, County 


(e) All watershed assessments shall be collected by the county tax collector 
in the same manner as county taxes, except as otherwise herein provided, and 
such collections shall be enforced in the manner provided by G.S. 105-414 and 
subsections (f) through (v) of G.S. 105-391; provided, however, that there shall 
be no right to proceed against personal property in enforcing ‘such collections. 
The tax collector shall be required on the first day of each month to make 
settlements with the secretary-treasurer of the Watershed Improvement 
District of all collections of watershed assessments for the preceding month, 
and to deposit all moneys so collected in an account maintained in the name of 
the district at an official depository designated by the district. Such account 
shall also be used for the deposit of all other funds of the district. Expenditures 
from such account may be made with the approval of the trustees of the 
district on requisition from the chairman and the secretary-treasurer of the 
district. The fee allowed the tax collector for collecting the watershed 
assessments shall be two percent (2%) of the amount collected, except that, 
where the tax collector is on a salary basis, such fee shall be paid into the 
general fund of the county. 

If the tax collector shall willfully fail or neglect to comply with any 
requirement of law concerning collection or deposit of watershed assessments, 
he shall be guilty of a misdemeanor, and upon conviction shall be subject to 
fine and imprisonment, in the discretion of the court. He shall likewise be liable 
to a civil action for all damages which may accrue either to the trustees of the 
district or the holders of its bonds, to either or both of whom aright of action is 
hereby given. 

(f) No statute of limitation, whether fixed by law especially referred to in 
this Chapter or otherwise, shall bar the right of the district to enforce any 
remedy provided by law for the collection of unpaid assessments, save from 
and after 10 years from and after the due date thereof, or, if payable in 
installments, 10 years from and after the due date of any installment. 

(g) All proceedings for watershed assessments under the provisions of this 
Article shall be regarded as proceedings in rem (and no mistake or omission as 
to the name of the owner or person interested in any tract or parcel of land 
affected thereby shall be regarded a substantial mistake or omission). 


44 


§ 139-27.1 CH. 139. SOIL AND WATER CONSERVATION DISTRICTS § 139-27.1 
(h) Form of Assessment Receipts with Stub. 


Landowner Assessments of the (here give name of district) Watershed 
Improvement District due on the first Monday of October, 
19 


seve. 


Wey ee Ae ee ee ee 


STC ee Tele #6 & 6 0) 9” ei 6 eps 


BINOUNGOL Fntire’ = WAndOWNCh amas tet eee, oo ae hekeee Alte REMEMEIE OTE 
Assessment Unpaid Balance of Entire Assessmenti................... 


aes, S 6h & oe © el ole 8. wie 2 & re 


Date Paid AMOoUnt ofist Annualsiuistall ment due: see te alte. 
ay gtlaa ita 27h shies 4) « Interest for failure to pay this installment shall accrue on 
the principal amount of the installment at the rate and at 
the times provided by law for property taxes in the county. 
Amount of Each PAN ABUHICOMAXICOLEE COLO Riga niviatot striae aleve 
Annualinstalimentin, seen... SOUNILYTTE eee: tie Ly i ea eer ae ee Wor basis 
ie LAA EL oe eet oak et North Carolina 
Assessments of the (here give name of district) Watershed 
Improvement District due on the first Monday of October, 
aad, 


DateneoeAnnualal van dowlelagerigit, Ga weal setetntinnas ees fetid c 
Installment Paid Unpaid Balance of Entire Assessment .................... 
5 ONT Se tree Te Amount of 2nd Annual Installmentdue.................. 
Date 2nd Annual Interest for failure to pay this installment shall accrue on 
Installment Paid the principal amount of the installment at the rate and at 
CF er eo the times provided by law for property taxes in the county. 

PAYABLE TO TAX COLLECTOR, 

age <6 0 meee ty eer +: eee Ae County 

aR i Bk re Mee aoa t ame, boca North Carolina 


Date 3rd Annual Assessments of the (here give the name of district) 
Installment Paid Watershed Improvement District due on the first Monday 
Lat eae OL CLOUT alo ene 
[VANGO WEI ae arti oe ee 2 a ee. See 
Unpaidi balance olhintire Assessment... = oe ae 
Interest for failure to pay this installment shall accrue on 
the principal amount of the installment at the rate and at 
the times provided by law for property taxes in the county. 
PAYABLE TO TAX COLLECTOR, 
Matt MDS. Bak. Buia County 
WE See PATA et Pisce North Carolina. 


(1959, c. 781, s. 8; 1963, c. 1228, s. 5; 1967, c. 1085, s. 1.) 

Editor’s Note. — Section 105-414, cited near Subchapter II of Chapter 105, which was 
the beginning of subsection (e) of this section, revised by Session Laws 1971, c. 806, effective 
was repealed by Session Laws 1971, c. 806, s. 3, July 1, 1971. See the Editor’s note to § 105-271. 
effective July 1, 1971. See now § 105-374. For present provisions similar to former § 
Former § 105-391, also cited near the beginning 105-391, see § 105-374. 
of subsection (e) of this section, was part of 


§ 139-27.1. Debts may be incurred to be repaid over more than three 
years. — The other provisions of this Article generally, and particularly the 
provisions of G.S. 139-26 and 139-27, pertaining to initial and subsequent 
annual, biennial or triennial assessments or reassessments, shall not be 
construed to limit the authority of the Gusti 2nG a watershed improvement 
district shall be authorized to issue notes, bonds, and other evidences of 
indebtedness, to be repaid over a period greater than three years and shall have 
the power, duty and responsibility to provide through benefit assessments all 
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sums which may be necessary to pay in full the principal, interest and other 
debt pea charges of all bonds or other obligations of the district. (1963, c. 
1228, s. 6. 


§ 139-28. Fiscal powers of governing body; may hold referendum on 
question of incurring indebtedness and issuing bonds. — The trustees of a 
watershed district shall have power, with or without a referendum, to incur 
indebtedness on behalf of the district to defray any part of the expenses and 
costs of the district, and may pledge to the repayment thereof funds to be : 
derived from benefit assessments, grants, gifts, or other sources of revenue. 

The indebtedness of the district may be evidenced by bonds, bond 
anticipation notes, benefit assessment anticipation notes or revenue 
anticipation notes. No debt shall be contracted for a term of more than 20 
years. 

The trustees, if they so elect, may request the board or boards of election of 
each county wherein any part of the district lies to call a referendum on the 
question of whether the district shall incur debt or issue bonds for one or more 
of the purposes for which it was created. (1959, c. 781, s. 8; 1963, c. 1228, s. 7.) 


§ 139-29. Conduct of referendum. — Such referendum may be held at the 
same time as the initial or a subsequent election for officers of the district. 
Such referendum shali be conducted in the manner provided for the conduct of 
elections for officers by the last two paragraphs of subsection (c) of G.S. 139-21; 
except that—in place of the provisions thereof requiring that the ballots 
contain the names of nominees, the title and term of office, and the instruction 
as to the number of candidates to be voted upon—the ballots shall contain a 
question and a voting instruction in the form certified to the board or boards of 
election by the trustees of the district. The form of the said question and 
peer with appropriate insertions and deletions, shall be substantially as 

ollows: 


Shali*the™ wee sake eee Watershed Improvement District (incur an 
indebtedness to ................ inithe’amount ois. seat ) (issue bonds 
Imithe AMGInNOly Bonsai ). for/the/purpose of72" Yah Van iweleae ? 


vote “Yes” or “No.” 
(1959, c. 781, s. 8.) 


§ 139-30. Resolution authorizing district to incur indebtedness or issue 
bends. — If such referendum is held and a majority of the votes cast are in 
favor of incurring the indebtedness or issuing the bonds, the trustees of the 
district shall enter on the records of the district a resolution authorizing the 
district to incur the indebtedness or issue the bonds for one or more of the 
ete for which the district was created. (1959, c. 781, s. 8; 1963, c. 1228, s. 


§ 139-31: Repealed by Session Laws 1968, c. 1228, s. 9. 


§ 139-32. Annual assessments to repay indebtedness or bonds and debt 
service charges. — The trustees of the watershed improvement district shall, 
if necessary for the payment of the principal, interest and other debt service 
charges on such indebtedness or bonds, and to amortize the repayment of such 
indebtedness or bonds, levy annual assessments on all the real estate in the 
watershed improvement district, which may be subject to assessment under 
the provisions of this Article, to pay such principal, interest and other debt 
service charges, and to amortize such indebtedness or bonds. Such additional! 
assessments shall constitute a lien, be apportioned, levied, assessed and 
collected in the manner provided for assessments generally in G.S. 139-25, 
139-26, and 139-27. (1959, c. 781, s. 8; 1963, c. 1228, s. 10.) 
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§ 139-33. Powers granted additional to the powers of soil conservation 
districts; soil conservation districts to continue to exercise their powers. — 
The powers herein granted to watershed improvement districts shall be 
additional to those of the soil conservation district in which the watershed 
improvement district is situated; and such soil conservation district or districts 
shall be authorized, notwithstanding the creation of the watershed 
improvement district, to continue to exercise their powers within the 
watershed improvement district. (1959, c. 781, s. 8.) 


§ 139-34. Power to incur debts and accept gifts, etc. — A watershed 
improvement district shall have the power, in the manner hereinabove set 
forth, to incur debts and repay the same over such period of time and at such 
rate or rates of interest, not exceeding six per centum (6%) per annum, as the 
lender or lenders agree to; and to accept, receive, and expend gifts, grants or 
loans from whatever source received. (1959, c. 781, s. 8.) 


§ 139-35. Supervision by State Board. — (a) The State Board, to the extent 
herein provided, shall have supervisory responsibility over the programs 
provided for in this Article. 

(b) Each watershed improvement district (to the extent that moneys are 
made available therefor by the State of North Carolina or any of its agencies or 
political subdivisions, by any municipality, or otherwise) shall: 

(1) By means of suitable measuring and recording devices and facilities 
and at intervals prescribed by the Board, record the inflow of water 
into and release of water from such reservoirs of the district as may 
be designated by the Board; and 

(2) Make periodic reports of such records as required by the Board. 

(c) The State Board shall be the State agency to which watershed work plans 
developed under Public Law 566 (83rd Congress, as amended) for contemplated 
works of improvement shall be submitted for review and approval or 
disapproval. All other work plans for contemplated works of improvement 
pursuant to this Chapter shall likewise be submitted to the Board for review 
and for approval or disapproval. The Board shall approve such work plans if, in 
its judgment, the work plans 

(1) Provided for proper and safe construction of proposed works of 
improvement; 

(2) Show that the construction and operation of the proposed works of 
improvement (in conjunction with other such words and related 
structures of the district and the watershed) will not appreciably 
diminish the flow of useful water that would otherwise be available to 
existing downstream water users during critical periods; 

(3) Determine whether a program of flood plain management in 
connection with such proposed works is in the public interest, and to 
withhold approval until satisfactory measures are incorporated; and 

(4) Are otherwise in compliance with law. 

No work of improvement may be constructed or established without the 
approval of work plans by the Board pursuant to this subsection. The Board 
may publish flood plain management criteria to be followed by those persons, 
district, or other agencies preparing such work plans. The construction or 
establishment of any such work of improvement without such approval, or 
without conforming to a work plan approved by the Board, may be enjoined. 
The Board may institute an action for such injunctive relief in the superior 
court of any county wherein such construction or establishment takes place, 
and the procedure in any such action shall be as provided in Article 37, Chapter 
1 of the General Statutes. 

(d) In conjunction with any work plans submitted to the Board under 
subsection (c) of this section, a watershed improvement district shall submit in 
such form as the Board may prescribe a plan of its proposed method of 
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operations for works of improvement covered by the work plans and for related 
structures. With the approval of the Board, the district may amend its initial 
plan of operations from time to time. Board approval of the initial plan of 
operations shall not be requirea. 

(e) If the Board has reason to believe that a watershed improvement district 
is not operating any work of improvement or related structure in accordance 
with its plan of operations as amended, the Board on its own motion or upon 
complaint may order a hearing to be held thereon upon not less than thirty 
days’ written notification to the district and complainant, if any, by personal 
service or registered mail. Notice of such hearing shall be published at least 
once a week for two successive weeks. In connection with any such hearing the 
Board shall be empowered to administer oaths; to take testimony; and, in the 
same manner as the superior court, to order the taking of depositions, issue 
subpoenas, and to compel the attendance of witnesses and production of 
documents. If the Board determines from evidence of record that the district is 
not operating any work of improvement or related structure in accordance with 
its plan of operations, as amended, the Board may issue an order directing the 
district to comply therewith or to take other appropriate corrective action. 
Upon failure by a district to comply with any such order, the Board may 
institute an action for injunctive relief in the superior court of any count 
wherein such noncompliance occurs, and the procedure in any such action shall 
be as provided in Article 37, Chapter 1, of the General Statutes. 

(f) As used in this section the term “critical periods” means monthly periods, 
or other periods designated by the Board when (in the area affected) below 
average stream flows coincide with above average utilization of water; 
provided, that where insufficient data are available to permit reliable 
determinations concerning these matters, the Board may adopt as the “critical 
period” for any particular area the period June 15—September 15. (1959, c. 781, 
s. 8; 1967, c. 1070, ss. 2, 3.) 

Editor’s Note. — The Board of Water Board of Water and Air Resources. See §§ 
Commissioners has been succeeded by the 1438-214, 143A-120. 


§ 139-36. Dissolution of watershed improvement district. — A watershed 
improvement district, after all outstanding debts or obligations have been 
satisified, if any, may be dissolved upon: 

(1) Petition filed with the supervisors of the soil conservation district or 
districts wherein the watershed improvement district lies, setting 
forth the change of circumstances which causes such district to be no 
longer of any benefit, and signed by any 100 owners of land lying 
within the limits of the watershed improvement district, or a majority 
of such owners if their total number be less than 200; 

(2) Public hearings held, as provided in G.S. 139-18; and 

(3) An order of the supervisors of the soil conservation district or districts 
approving the action sought. 

If the foregoing requirements are met, the supervisors shall declare the 
watershed improvement district to be dissolved. Such declaration of dissolution 
shall be recorded in their official minutes, and the same certified to the State 
Soil Conservation Committee, the State Board, and the clerk of the superior 
court of the county or counties wherein any part of the district lies for 
recordation in the special proceedings docket of such clerk. (1959, c. 781, s. 8.) 


§ 139-37. Participation by cities, counties, industries and others. — (a) 
Any industry, or private water user, the State of North Carolina, the United, 
States or any of its agencies, any county, municipality or any other political 
subdivision may participate in watershed improvement district works or 
projects upon mutually agreeable terms relating to such matters as the 
construction, financing, maintenance and operation thereof. 

(b) Any county or municipality may contribute funds toward the 
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construction, maintenance and operation of watershed improvement district 
works or projects, to the extent that such works or projects: 

(1) Provide a source (respectively) of county or municipal water supply; or 
protect an existing source of such supply, enhance its quality or 
increase its dependable capacity or quantity; or 

(2) Protect against or alleviate the effects of flood-water or sediment 
damages affecting, or provide drainage benefits for, (respectively) 
county or municipally owned property or the property (respectively) 
of county or municipal inhabitants located outside the boundaries of 
such district but within the respective boundaries of such county or 
municipality. 

Each county and city may fund appropriations for the purposes of this 
section by levy of property taxes pursuant to G.S. 153A-149 and G.S. 160A-209 
and by the allocation of other revenues whose use is not otherwise restricted by 
Faweto59 ce 7S lst 819 732803) siS3e) 


Editor’s Note. — The 1973 amendment 
rewrote the last paragraph of subsection (b). 


§ 139-37.1. Borrowing by local units for anticipated water supplies. — 
(a) Any local unit may issue bonds or other obligations in the manner provided 
by this section (and may appropriate and expend funds derived therefrom) for 
the purpose of financing all or any part of the cost of providing storage 
capacity for anticipated future or present water supply needs, in conjunction 
with any watershed improvement work or project. 

(b) Any two or more local units, each situated in whole or in part in the 
basin of the same river in which a watershed improvement work or project is 
located, may issue bonds or other obligations for the purpose stated in 
subsection (a) of this section in such amounts as constitute their proportionate 
parts, respectively, of the estimated cost of such a work or project. The 
governing bodies of said local units shall jointly determine and agree upon the 
proportionate part of the estimated cost which each local unit is to bear, taking 
into consideration the taxable resources of each local unit and such other 
economic and beneficial factors as deemed pertinent and advisable, and such 
determination shall be recorded in the minutes of each such body. 

(c) Such bonds or other obligations of counties shall be issued pursuant to 
the County Finance Act, as amended: Provided, the amount thereof shall 
constitute an item to be included in the sum in item (8) of G.S. 153-84 of the 
said act in arriving at the net debt for other than school purposes in item (9) of 
said section: Provided, further, the provisions of G.S. 158-80, 153-82 and 
153-103 of said act shall not apply to such bonds. Such bonds or obligations 
shall mature at such time or times, not exceeding 40 years from their date, and 
may be subject to redemption with or without premium as the governing body 
may by resolution determine, with the approval of the Local Government 
Commission. 

(d) Such bonds or other obligations of municipalities shall be issued 
pursuant to the Municipal Finance Act, 1921, as amended, and the amount 
thereof shall constitute a deduction from the gross debt under subsection (a)(2) 
of G.S. 160-383 of said act: Provided, the provisions of G.S. 160-382 and 160-391 
shall not apply to such bonds and such bonds may not be consolidated with 
bonds authorized by another ordinance as provided in G.S. 160-380 of said act. 
Such bonds or obligations shall mature at such time or times, not exceeding 40 
years from their date, and may be subject to redemption with or without 
premiums as the governing body may determine, with the approval of the 
Local Government Commission. 

(e) Notwithstanding any other provisions of law, the Local Government 
Commission may sell any bonds or other obligations issued pursuant to this 
section to the United States of America, or any agency thereof, at private sale 
_ and without advertisement. The first installment of principal of bonds or other 
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obligations issued under this section may be made payable not more than 10 
years after the date of the bonds or obligations. Accrual of interest may be 
deferred not more than 10 years. Any such bonds or other obligations may 
contain appropriate provisions which will authorize the initiation of payments 
of interest and installments of principal on the bonds on a date not later than 
10 years from the date of such bonds or obligations, or on the date when the 
local unit shall begin to use such local water supplies, whichever date shall 
occur first. The date on which such use of local water supplies begins shall be 
determined by the governing body of the local unit issuing such bonds or other 
obligations, which determination shall be binding and conclusive. 

(f) If the bonds or other obligations of one or more local units which have 
agreed upon their proportionate part of the estimated cost, as provided for in 
subsection (b) of this section, are required by the laws or the Constitution to be 
submitted to the voters of such local unit at an election and a majority of said 
voters voting in said election vote against the issuance of such bonds, the bonds 
or other obligations of any other local unit which have been duly authorized 
may be issued in whole or in part only when a sufficient number of local units 
have agreed upon their proportionate part as provided in subsection (b) of this 
section and have duly authorized their bonds or obligations so that the full 
amount of such estimated cost may be paid. 

(g) As used in this section the following terms have the following meanings: 

“Local unit” means any county or municipality. 

“Local water supplies” include any municipal or county water supplies, 
whether or not the purposes served by a particular storage facility financed 
under this section initially include service to domestic or any other water 
supply customers. 

“Costs” include the cost of water storage capacity in a structure or facility 
(or other equivalent costs for water supply purposes) and the cost of facilities 
for release or withdrawal of water stored for water supply purposes, as well as 
other installation costs of a structure or facility including costs of real and 
personal property, easements, options, or other interests in real property, and 
water rights, engineering and inspection fees, contract administration costs, 
and costs of conveyance facilities for local water supplies. (1967, c. 987, s. 4.) | 

Cross Reference. — See Editor’s note to § _ to in subsections (c) and (d), were repealed by 
139-3. Session Laws 1971, c. 780. See now Subchapter 

Editor’s Note. — Sections 153-84, 153-103, IV of Chapter 159. 

160-380, 160-382, 160-383 and 160-391, referred 


§ 139-38. Power of eminent domain conferred on watershed 
improvement districts. — (a) A watershed improvement district shall have 
the power to acquire by condemnation any interest in land needed in carrying 
out the purposes of this act, except interests in land within the boundaries of 
any project licensed by the Federal Power Commission or interests in land 
owned or held for use by a public utility as defined in G.S. 62-3. This power 
may be exercised only after: 

(1) The district makes application to the Committee, identifying the land 
sought to be condemned and stating the purposes for which said land 
is needed; and 

(2) The Committee finds that the land is sought to be acquired for a proper 
district purpose. The findings of the Committee shall be conclusive in 
the absence of fraud, notwithstanding any other provision of law. 

(b) The Committee shall certify copies of its findings to the applicant 
district, the State Board and the clerk of superior court of the county or 
counties wherein any part of the district lies for recordation in the special 
proceedings thereof. 

(c) For purposes of this section: 

(1) The term “interest in land” means any land, right-of-way, right of 
access, privilege, easement, or other interest in or relating to land. 


50 


§ 139-39 CH. 139. SOIL AND WATER CONSERVATION DISTRICTS § 139-40 


Said “interest in land” does not include an interest in land which is 
held or used in whole or in part for a public water supply, unless such 
“interest in land” is not necessary or essential for such uses or 


purposes. 

(2) A “description” of land shall be sufficient if the boundaries of the land 
are described in such a way as to convey an intelligent understanding 
of the location of the land. In the discretion of the applicant district, 
boundaries may be described by any of the following methods or any 
combination thereof: by reference to a map; by metes and bounds; by 
general description referring to natural boundaries, or to boundaries 
of existing political subdivisions or municipalities, or to boundaries of 
particular tracts or parcels of land. 

(3) “Committee” means the State Soil and Water Conservation 
Committee. 

(d) The procedure in all condemnation proceedings pursuant to this section 
shall conform as nearly as possible to the procedure provided in G.S. Chapter 
40, Article 2, and all acts amendatory thereof. 

(e) Interests in land acquired pursuant to this section may be used in such 
manner and for such purposes as the trustees of the district deem best. If, in 
the opinion of the trustees, such lands should be sold, leased or rented, the 
trustees may do so, subject to the approval of the Committee. 

(f) All provisions of local acts inconsistent herewith limiting condemnation 
powers of watershed improvement districts or of counties for county watershed 
improvement programs are hereby repealed. (1967, c. 987, s. 5.) 

Cross Reference. — See Editor’s note to § 

139-3. 


ARTICLE 3. 
Watershed Improvement Programs; EKxupenditure by Counties. 


§ 139-39. Alternative method of financing watershed improvement 
programs by special county tax. — The board of county commissioners in any 
county is authorized to call a special election to determine whether it be the 
will of the qualified voters of the county that they levy and cause to be 
collected annually, at the same time and in the same manner as the general 
county taxes are levied and collected, a special tax at a rate not to exceed 
twenty-five cents (25¢) on each one hundred dollars ($100.00) valuation of 
property in said county, to be known as a “Watershed Improvement Tax,” the 
funds therefrom, if the levy be authorized by the voters of said county, to be 
used for the prevention of flood water and sediment damages, and for 
furthering the conservation, utilization and disposal of water and the 
development of water resources. (1959, c. 781, s. 10; 1967, c. 987, s. 8.) 

Local Modification. — Alexander: 1967, c. 1967, c. 111, s. 1; Polk: 1963, c. 996; Rowan: 
500: Cabarrus: 1965, c. 615; Camden: 1973, c. 1967,.¢. 568: Stokes: 1963, c. 156; Surry: 1963, c. 
387; Caswell: 1969, c. 553; Graham: 1967, c. 508; 442; Union: 1965, c. 19; s. 1; Wayne: 1969, c. 821; 
Iredell: 1967, c. 623; Johnston: 1969, c. 955; Yadkin: 1961, c. 433. 

Lincoln: 1969, ¢. 934; Mecklenburg: 1969, ec. Cross Reference. — See Editor’s note to 
1191; Mitchell: 1963, c. 1033; New Hanover:  § 139-3. 
1969, c. 958; Onslow: 1967, c. 725, s. 1; Person: 


§ 139-40. Conduct of election. — (a) There shall be no new registration of 
voters for such an election. The registration books shall be open for registration 
of new voters in said county and registration of any and all legal residents of 
said county, who are or could legally be enfranchised as qualified voters for 
regular general elections, shall be carried out in accordance with the general 
election laws of the State of North Carolina as provided for local elections. 
Notice of such registration of new voters shall be published in a newspaper 
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circulated in said county, once, not less than 80 days before and not more than 
40 days before, the close of the registration books, stating the hours and days 
for registration. The special election, if called, shall be under the control and 
supervision of the county board of elections. 

(b) The form of the question shall be substantially the words “For 
Watershed Improvement Tax of Not More Than.......... Cents Per One 
Hundred Dollar ($100.00) Valuation,” and “Against Watershed Improvement 
Tax of Not More Than Cents Per One Hundred Dollar ($100.00) 
Valuation,” which alternates shall appear separated from each other on one’ 
ballot containing opposite, and to the left of each alternate, squares of 
appropriate size in one of which squares the voter may make a mark “X” to 
designate the voter’s choice for or against such tax, provided, the board of 
county commissioners may vary the aforesaid form of the question to be placed 
upon the ballot for the watershed improvement tax election in such manner as 
the board deems appropriate, and the board of elections shall cause to be placed 
upon the ballot such form of the question as may be requested by the board of 
county commissioners. The board of county commissioners shall designate the 
amount of the maximum annual rate of such tax to be levied, which amount 
may be less than but may not exceed twenty-five cents (25¢) on the one 
hundred dollar ($100.00) valuation of property in the county, and said amount 
shall be stated on the ballot in the question to be voted upon. Such ballot shall 
be printed on white paper and each polling place shall be supplied with a 
sufficient number of ballots not later than the day before the election. At such 
special election the election board shall cause to be placed at each voting 
precinct in said county a ballot box marked ‘“‘Watershed Improvement Tax 
Election.” 

(c) The duly appointed judges and other election officials who are named and 
fixed by the county board of elections shall count the ballots so cast in such 
election and the results of the election shall be officially canvassed, certified 
and announced by the proper officials of the board of elections, according to the 
manner of canvassing, certifying and announcing the elections held under the 
general election laws of the State as provided for local elections. 

(d) If a majority of those voting in such election favor the levying of such a | 
tax, the board of commissioners of such county is authorized to levy a special 
tax at a rate not to exceed twenty-five cents (25¢) on each one hundred dollars 
($100.00) of assessed value of real and personal property taxable in said county, 
not to exceed the maximum rate of tax approved by the voters in such election, 
and the General Assembly does hereby give its special approval for the levy of 
such specialtas (1959, cv 701, SLU 196) cro2 969, Cries = 2.) 


Local Modification. — Alexander: 1967, c. 
500; -Gabarrus: 1965, '\c. 615;.Camden: 1973, c. 
387; Caswell: 1969, ec. 553; Graham: 1967, c. 503; 


1969, c. 958; Onslow: 1967, c. 725, s. 1; Person: 
1967, c. 111, ‘s..1:;-Polk: 1963;-c¢: 996°" Rowan 
1967, c. 568; Stokes: 1963, c. 156; Surry: 1968, c. 


Iredell: 1967, c. 623; Johnston: 1969, c. 955; 
Lincoln: 1969, c. 934; Mecklenburg: 1969, ec. 
1191; Mitchell: 1963, ¢. 1038; New Hanover: 


442: Union: 1965, c. 19, s. 1; Wayne: 1969, c. 821; 
Yadkin: 1961, c. 433. 


§ 139-41. Powers of county commissioners. — (a) If the majority of the 
qualified voters voting in such election favor the levying of such tax, then and 
in that event, the board of county commissioners shall have all powers of soil 
and water conservation districts as set forth in subdivisions (1), (2), (3), (4), (5), 
(6), (7), (8) and (10) of G.S. 139-8 (subject to the limitations set forth in 
subdivision (12) of such section) concerning flood prevention, development of 
water resources, floodwater and sediment damages, and conservation, 
utilization and disposal of water. It is the intention of the General Assembly 
that such powers shall normally be exercised within all or parts of one or more 
single watersheds, or of two or more watersheds tributary to one of the major 
drainage basins of the State, but exceptions to this policy may be permitted in 
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appropriate cases; provided, however, it is not the intention of the General 
Assembly to authorize hereby the diversion of water from one stream or 
watershed to another. 

(b) The board of county commissioners may itself exercise such powers or, 
for that purpose, may create a Watershed Improvement Commission to be 
composed of three members appointed by the board. The terms of office of the 
members of the Commission shall be six years, with the exception of the first 
two years of existence of the Commission, in which one member shall be 
appointed to serve for a period of two years, one for a period of four years, and 
one for a period of six years; thereafter all members shall be appointed for six 
years, and shall serve until their successors have been appointed and qualified. 
Vacancies in the membership of the Commission occurring otherwise than by 
expiration of term shall be filled by appointment to the unexpired term by the 
board of county commissioners. The Commission shall hold its first meeting 
within 30 days after its appointment as provided for in this Article, and the 
beginning date of all terms of office of commissioners shall be the date on 
which the Commission holds its first meeting. The provisions of G.S. 189-22 
and 139-23 concerning the organization and compensation of the elected board 
of trustees of a watershed improvement district, and concerning the powers 
and duties of such trustees respecting personnel, surety bonds and audits, shall 
apply to the Commission. The Commission shall provide the board of county 
commissioners 30 days prior to July 1 a proposed budget for the fiscal year 
commencing on July 1 and shall provide the board of county commissioners an 
audit by a certified public accountant within 60 days after the expiration of the 
fiscal year ending on June 30. 

(c) The board of county commissioners may create a single Watershed 
Improvement Commission for the entire county or may create separate 
commissions for individual projects or watersheds. 

(d) The board of county commissioners, as an alternative to itself exercising 
the powers set forth in subsection (a) of this section or to creating a watershed 
improvement commission for that purpose, may by resolution designate the 
soil and water conservation district having jurisdiction in the county to 
exercise authority for the board of county commissioners in carrying out the 
county watershed improvement program. The provisions of G.S. 139-22 and 
G.S. 139-23 concerning the organization and compensation of the elected board 
of trustees of a watershed improvement district, and concerning the power and 
duties of such trustees respecting personnel, surety bonds and audits, shall 
apply to any soil and water conservation district so designated. The soil and 
water conservation district shall provide the board of county commissioners 30 
days prior to July 1 a proposed budget for the fiscal year commencing on July 1 
and shall provide the board of county commissioners an audit by a certified 
public accountant within 60 days after the expiration of the fiscal year ending 
on June 30. 

(e) Counties which carry out watershed improvement programs under this 
Article shall be subject to supervision by the State Board pursuant to G.S. 
139-35 to the same extent as are watershed improvement districts, and, for this 
purpose the words “districts” and “watershed improvement districts,” 
wherever they occur in such section, shall be read as referring to counties. 

(f) Any industry or private water user, the State of North Carolina, the 
United States or any of its agencies, any municipality, any other county, or any 
other political subdivision may participate in county watershed improvement 
programs hereunder in the same manner and to the same extent as provided by 
G.S. 139-37 with respect to participation in watershed improvement district 
programs. 

(g) The board of county commissioners may provide for county watershed 
improvement programs and any or all other related activities (such as water 
supply systems, sewerage systems, water resources programs, beach erosion 
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control programs, and conservation programs) to be coordinated, to be jointly 
undertaken by two or more local agencies, or to be assigned to a single county 
agency designated by such name and organized in such manner as the board 


deems appropriate. (1959, c. 781, s. 10; 1967, c. 987, s. 10; 1969, c. 711, s. 3; 1971, 


CLIT B Ss aoa! 


Local Modification. — Davie: 1961, c. 794, s. 
1'/2; Forsyth: 1963, c. 761, s. 4; Guilford: 19683, c. 
134; Tredell; 1961, c., 794,.s. 1'/2 1963.) c. 955; 
McDowell: 1963, c. 637; Onslow: 1967, c. 725, s. 
2*/ss Person: 1961, ¢. 194, 8. 1°79°1967; ¢c. Liles: 
2; Polk: 1961, c. 794, s. 1!/2; Rowan: 1961, c. 794, 
ss. 1, 1'/2; 1963, c. 109; Stokes: 1963, cc. 155, 401; 
Union: 1961, c. 794, s. 1'/2; 1963, c. 955; 1965, c. 
19,s. 2; Wake: 1961, c. 794, s. 1'/2; Yadkin: 1961, 
Cl19458)1'/2" 1963, c. 401) 

Cross Reference. — See Editor’s note to § 
139-3. 

Editor’s Note. — Section 10 of Session Laws 
1967, c. 987, which amended this section, 
provides: “It is hereby declared that the 
purpose of this section is to clarify the existing 
authority of boards of county commissioners to 
acquire property in connection with county 
watershed improvement programs. The 
authority expressed in this section concerning 


counties under the provisions of G.S. 139-41 
(a)(4) shall be considered to be in addition to the , 
general property acquisition use and disposal 
powers of counties under G.S. Chapter 153 or 
otherwise. All expenditures heretofore incurred 
by counties for property acquisition in 
connection with county watershed im- 
provement programs are hereby validated 
and confirmed, as being based upon said 
general property acquisition powers. of 
counties. The proceeds of any tax heretofore or 
hereafter approved by the voters of a county for 
a county watershed improvement program, or 
authorized by local act for a county watershed 
improvement program, may be expended for 
property acquisition in connection with such 
program.” 

The 1971 amendment redesignated former 
subsections (d), (e), and (f) as present 
subsections (e), (f), and (g), and added present 


acquisition, use and disposition of property by — subsection (d). 

§ 139-42. Article intended as supplementary. — This Article is intended to 
provide an alternative method of financing and operating watershed 
improvement programs, supplementary to the method set forth in Article 2 of 
this Chapter. (1959, c. 781, s. 10.) 


§ 139-43. Transfer and continuation of programs. — A_ watershed 
improvement program initiated under this Article may be discontinued as a , 
county program and thereafter transferred to or renewed as a watershed 
district program under Article 2, upon compliance with the provisions of said 
Article 2 for initiating district programs; and a watershed improvement 
district program initiated under Article 2 may be discontinued as a district 
program and thereafter transferred to or renewed as a county program under’ 
this Article, upon compliance with the provisions of this Article for initiating 
county programs. (1959, c. 781, s. 10.) 


§ 139-44. Power of eminent domain conferred on counties in certain 
cases. — A county which has been authorized to levy a watershed 
improvement tax, whether pursuant to this Article or by local act or otherwise, 
shall have for purposes of its county watershed improvement program the 
powers conferred upon watershed improvement districts by G.S. 139-38 (as the 
same may be amended from time to time), subject to the limitations and 
procedures prescribed therein. For this purpose, a county shall be considered a 
watershed improvement district, and the board of county commissioners shall 
be considered the trustees of the applicant district. (1967, c. 987, s. 6.) 


Cross Reference. — See Editor’s note to § 
139-3. 





§ 139-45. Extraterritorial powers of counties. — A county which has been 
authorized to levy a watershed improvement tax, whether pursuant to Article 3 
of General Statutes 139 or by special act or otherwise, may take any authorized 
watershed action and may expend funds for any authorized watershed purpose 
(including acquisition of real and personal property, easements, options, or 
other interests in real property) outside as well as inside the boundaries of the 
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county, if the board of county commissioners finds that substantial flood 
prevention, drainage or water supply benefits will accrue to property located 
within the boundaries of the county as a result of such action or expenditure. 
The board of county commissioners may delegate to a watershed improvement 
commission the function of making such findings, either generally or in a 
particular case. (1967, c. 987, s. 7.) 


Cross Reference. — See Editor’s note to § 
139-3. 

§ 139-46. Recreational and related aspects of watershed improvement 
programs. — (a) Local watershed sponsors may instail and maintain 


recreational facilities and services in connection with watershed improvement 
works or projects, and may provide areas (including structures) for the 
conservation and replacement of fish and wildlife habitat. For any of these 
purposes said sponsors may appropriate and expend funds, may levy taxes and 
assessments, and may issue bonds and notes, to the same extent as in the case 
of other authorized watershed activities. Such recreational facilities and 
services may include but are not limited to any or all of the water-related 
recreational ‘facilities provided for in subsection (b) of this section, and parking 
areas, ingress and egress roads, hiking or nature trails, picnic areas and 
campsites. No application for watershed planning under Public Law 566 (83rd 
Congress, United States), as amended, may be approved by the State Soil and 
Water Conservation Committee until after receipt and consideration of 
recommendations from the appropriate fish and wildlife agency concerning 
replacement of fish and wildlife habitat in mitigation of anticipated damages: 
Provided that this requirement for consideration of fish and _ wildlife 
recommendations shall not apply if such recommendations are not received by 
the State Committee within 30 days after the State Committee requests such 
recommendations. Within the meaning of this provision the “appropriate fish 
and wildlife agency” means the North Carolina Wildlife Resources Commission 
as to matters within its jurisdiction, and the North Carolina Department of 
Conservation and Development as to matters within its jurisdiction, or both 
such agencies as to matters within their concurrent jurisdiction. 

(b) It is hereby declared that the provisions of this Chapter authorizing 
works of improvement, structures, plans, surveys and investigations for the 
development of water resources were intended to include water-related 
recreational facilities, including but not limited to boat launching areas and 
facilities, bathhouses, campsites and picnic areas adjacent to the water, and 
other basic facilities for water recreational areas. All expenditures heretofore 
incurred by any local watershed sponsor for such water-related recreational 
facilities are hereby validated and confirmed. The proceeds of any tax 
heretofore approved by the voters of a county for a county watershed 
improvement program, or authorized by special or local act for a county 
watershed improvement program, may be expended for such water-related 
recreational facilities, if the board of county commissioners after a public 
hearing determines that the proceeds should be so expended. Notice of such 
hearing shall be published as provided for notices under Article 2 of this 
Chapter. No action based on the alleged invalidity of the expenditures herein 
confirmed or of the use of tax proceeds herein authorized shall le after 
January 1, 1968, to enjoin or contest any such expenditure or any such use of 
tax proceeds. 

(c) Within the meaning of this section “local watershed sponsors” include 
watershed improvement districts, soil and water conservation districts, 
drainage districts, municipalities, and counties undertaking county watershed 
programs under Article 3 of this Chapter or any local act granting similar 
powers. (1967, c. 987, s. 9.) 

Cross Reference. — See Editor’s note to § 

139-3. 
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§ 139-47. Procedures to be followed in connection with watershed 
improvement or drainage projects that involve channelization. — (a) As 
used in this section: 

(1) The term “channelization” means channel excavation, but does not 
include channel clearing and snagging work. Determinations by the 
Board of Water and Air Resources that a _ project involves 
channelization shall be conclusive for purposes of this section. 

(2) The term “channel excavation” means the construction or enlargement 
of a channel by the removal and disposal of material by excavation to 
facilitate runoff of floodwater or drainage of water. 

(3) “Channel clearing and snagging” means the removal and disposal of 
trees, snags, drifts, boulders or other obstructions from the flow area 
of a natural or excavated channel. 

(b) A notice of public hearing for every preliminary project investigation of 
the Soil Conservation Service or recommended report of the Army Corps of 
Engineers or any project planning report of the Tennessee Valley Authority 
concerning a watershed improvement project or drainage project that involves 
channelization shall be published in a newspaper of general circulation in the 
county or counties wherein any part of the project lies at least one time, not 
less than two weeks nor more than four weeks prior to the date of the public 
hearing. The notice shall include a map of the project, not less than one-fourth 
page in size, delineating the boundaries of the project and indicating the 
proposed works of improvement, including any channelization features. 

(c) Following publication of the notice, the Board of Water and Air 
Resources (or its designee pursuant to G.S. 148-215.3(a)(4)) shall hold a public 
hearing in the county or counties wherein any part of the project lies to allow 
interested parties to be heard concerning the proposed project. The hearing 
shall be held pursuant to the provisions of G.S. 148-215.4(d), except that notice 
of the hearing shall be given as required by subsection (b) of this section. The 
decision of the Board shall be subject to judicial review pursuant to G.S. 
143-215.5. 

(d) Every preliminary project investigation or recommended report 
concerning a watershed improvement project or drainage project that involves 
channelization shall be submitted to the Board of Water and Air Resources for 
review and for approval or disapproval. Such review shall be prior to, and in 
addition to, the review of watershed work plans provided for by G.S. 189-35. 
The Board shall approve such investigation or report, following the public 
hearing held pursuant to subsection (c) of this section, if, in its judgment, the 
investigation or report shows that any channelization features of the proposed 
project are necessary to the project and that no other feasible alternatives are 
available. No work of improvement may be constructed or established without 
the approval of the preliminary project investigation or recommended report 
by the Board pursuant to this section. The construction or establishment of any 
such work of improvement without such approval, or without conforming to a 
preliminary project investigation or recommended report approved by the 
Board, may be enjoined. Provided, however, the provisions of this section shall 
not apply to the activities and functions of the North Carolina Department of 
Human Resources and local health departments that are engaged in mosquito 
control for the protection of the health and welfare of the people of the coastal 
area of North Carolina as provided under G.S. 180-206 through 1380-209. The 
Board may institute an action for injunctive relief in the superior court of any 
county wherein such construction or establishment takes place, and the 
procedure in such action shall be as provided in Article 37, Chapter 1 of the 
General Statutes. (1971, c. 1138, s. 3; 1973, c. 476, s. 128.) 


Editor’s Note. — Session Laws 1971, ¢. 1138, of this act shall apply only to projects as to 
s. 5, provides: “This act shall be in full foreeand which a preliminary project investigation or 
effect from and after its ratification. Section 3. recommended report is issued, after the 
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effective date of this act. However, this act The 1973 amendment substituted “De- 
shall apply to any Tennessee Valley Authority partment of Human Resources” for “State 
project not presently under construction.” The Board of Health” in subsection (d). 

act was ratified July 21, 1971. 
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Chapter 140. 
State Art Museum; Symphony and Art Societies. 


Article 1. Sec. 


d 140-7. Adoption of bylaws; amendments. 
M f Art. z y , 
Na) OO a eae dy Ce 140-8. Annual audit by State Auditor. 


Sec. 140-9. Allocations from Contingency and 

140-1. Agency of State; functions. Emergency Fund; expenditures. 

140-2. Certain powers and duties of Art 140-10. Counties and municipalities autho- 
Commission. rized to make contributions. 


140-3. Powers and duties of Director of 440-10.1. Exempt from certain taxes. 
Museum of Art. 
140-4. Gifts maintained as special fund. Article 3. 
140-5. Gifts exempt from taxation. é ; 
140-5.1. Transfer of right, title and interest of North Carolina Art Society. 
State Art Society to Museum of Art. 140-11. [Repealed.] 
140-12. Department of Administration au- 


Article 1A. thorized to provide space for Art 
Art Museum Building Commission. Society. 
140-13. Annual audit by State Auditor; report 
140-5.2. [Repealed.] to General Assembly. 
140-5.3. Powers and duties enumerated. 140-14. Promotion of public appreciation of art; 
140-5.4. Membership on Commission not to organization of art exhibits; lectures 
constitute a public office. on art; developing effective support 
140-5.5. General powers. of Museum of Art; encouraging the 
140-5.6. Right of eminent domain. acquisition of works of art, ete. 
ner 140-15. Exemption from taxes, 
ticle 2 


North Carolina Symphony Society. 
140-6. [Repealed.] 


ARTICLE 1. 
North Carolina Museum of Art. 


§ 140-1. Agency of State; functions. — The North Carolina Museum of Art 
is an agency of the State of North Carolina. The functions of the North Carolina 
Museum of Art shall be to acquire, preserve, and exhibit works of art for the 
education and enjoyment of the people of the State, and to conduct pro- 
grams of education, research, and publication designed to encourage an interest 
in an an appreciation of art on the part of the people of the State. (1961, 
Cri ts) 

Appraisal of Works of Art. — See North 
Carolina State Art Soc’y v. Bridges, 235 N.C. 

125, 69 S.E.2d 1 (1952). 





§ 140-2. Certain powers and duties of Art Commission. (a) to (ce) 
Repealed by Session Laws 1973, c. 476, ss. 38, 84, effective July 1, 1973. 
(d) The Art Commission shall have the following powers and duties: 
(1) To adopt bylaws for its own government. 
(2) To adopt policies, rules, and regulations for the conduct of the North 
Carolina Museum of Art. 
(3) to 6) Repealed by Session Laws 1973, c. 476, s. 38, effective July 1, 
197 


iy On ‘behalf and in the name of the North Carolina Museum of Art, to 
acquire by gift or will, absolutely or in trust, from individuals, 
corporations, the federal government, or from any other source, 
money or other property which may be retained, sold, or otherwise 
used to promote the purposes of the North Carolina Museum of Art. 
The net proceeds of the sale of all property acquired under the 
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provisions of this paragraph shall be deposited in the State treasury to 
the credit of “The North Carolina Museum of Art Special Fund.” 

(8) To exchange works of art owned by the North Carolina Museum of Art 
for other works of art which, in the opinion of the Department of 
Cultural Resources, would improve the quality, value, or 
representative character of the art collection of the Museum. 

(9) To sell any work of art owned by the North Carolina Museum of Art if 
the Department of Cultural Resources finds that it is in the best 
interest of the Museum to do so, unless such sale would be contrary to 
the terms of acquisition. The net proceeds of each such sale, after 
deduction of the expenses attributable to that sale, shall be deposited 
in the State treasury to the credit of “The North Carolina Museum of 
Art Special Fund,” and shall be used only for the purchase of other 
works of art. No work of art owned by the North Carolina Museum of 
Art may be pledged or mortgaged. 

(10) Repealed by Session Laws 1978, c. 476, s. 38, effective July 1, 1978. 
(1961, c. 731; 1973, c. 476, ss. 38, 84.) 

Cross Reference. — As to the Art North Carolina Museum of Art, and” in the 

Commission, see §§ 143B-54 through 143B-57. introductory paragraph of subsection (d), 

Editor’s Note. — The 1973 amendment repealed subdivisions (3) through (6) and (10) of 


repealed subsections (a) through (c), relating to 
the appointment and organization of the board 
of trustees of the North Carolina Museum of 
Art, substituted “Art Commission” for “board 
of trustees shall be the governing body of the 


subsection (d), relating to certain powers of the 
board of trustees of the Museum of Art, and 
substituted “Department of Cultural Re- 
sources” for “board of trustees” in  sub- 
divisions (8) and (9) of subsection (d). 


§ 140-3. Powers and duties of Director of Museum of Art. — (a), (b) 
Repealed by Session Laws 1973, c. 476, s. 38, effective July 1, 1978. 

(c) The Director shall have the following powers and duties: 

(1) To direct and administer the North Carolina Museum of Art in 
accordance with the rules and regulations adopted by the Art 
Commission. 

(2) Repealed by Session Laws 1973, c. 476, s. 38, effective July 1, 1973. 

(3) To serve as secretary to the Art Commission. 

(4) To serve as director of collections of the Museum. (1961, c. 731; 1973, ec. 
476, s. 38.) 

Editor’s Note. — The 1973 amendment 
repealed subsections (a) and (b), relating to the 
election, tenure and salary of the Director of 
the Museum of Art, and subsection (c)(2), 
relating to employment of persons to perform 
the functions of the Museum, deleted “Under 


the supervision of the board of trustees” at the 
beginning, and “policies” preceding “rules” near 
the middle, of subdivision (c)(1), and 
substituted “Art Commission” for “board of 
trustees” in subdivisions (c)(1) and (c)(3). 


§ 140-4. Gifts maintained as special fund. — All gifts of money to the 
North Carolina Museum of Art shall be paid into the State treasury and 
maintained as a fund to be designated “The North Carolina Museum of Art 
Special Fund.” (1961, c. 731.) 


§ 140-5. Gifts exempt from taxation. — All gifts made to the North 
Carolina Museum of Art shall be exempt from every form of taxation 
including, but not by way of limitation, ad valorem, intangible, gift, 
inheritance, and income taxation. (1961, c. 781.) 


§ 140-5.1. Transfer of right, title and interest of State Art Society to 
Museum of Art. — All right, title, and interest of the North Carolina State Art 
Society, Incorporated, in and to the works of art, library, equipment, records 
relating to the assets of the Museum, unexpended appropriations, executory 
contracts, and all other properties housed in or appurtenant to the North 
Carolina Museum of Art, including the funds constituting the “State Art 
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Society Special Fund,” are hereby transferred to and vested in the North 
Carolina Museum of Art, effective July 1, 1961, to be held by the Museum for 
the use and benefit of the people of the State upon such terms, restrictions, and 
trusts as those respective properties are now held by the North Carolina State 
Art Society, Incorporated. The board of directors of the North Carolina State 
Art Society, Incorporated, shall, prior to July 1, 1961, by resolution direct the 
appropriate officers of the board of directors to execute a proper instrument 
confirming in the North Carolina Museum of Art all right, title, and interest of 
the North Carolina State Art Society, Incorporated, in and to the works of art, 
library, equipment, records relating to the assets of the Museum, unexpended 
appropriations, executory contracts, and all other properties housed in or 
appurtenant to the North Carolina Museum of Art, including the funds 
constituting the “State Art Society Special Fund.” 

In case of uncertainty as to whether any particular item or class of property 
is included within the provisions of this section, the matter shall be determined 
by the Governor. (1961, c. 731.) 


ARTICLE 1A. 
Art Museum Building Commission. 
§ 140-5.2: Repealed by Session Laws 1973, c. 476, s. 43. 


Cross Reference. — For present provisions Museum Building Commission, see §§ 143B-58 
as to creation and organization of the Art through 143B-61. 


§ 140-5.3. Powers and duties enumerated. — The State Art Museum 
Building Commission shall have the following powers and duties: 

(1) With the approval of the Governor and Council of State and the North 
Carolina State Capital Planning Commission, to determine the site for 
the building of the State Art Museum. 

(2) To employ architects to prepare plans for the State Art Museum 
Building, to assist and advise the architects in the preparation of 
those plans, and to approve on behalf of the State all plans for the 
State Art Museum Building. 

(3) To enter on behalf of the State into contracts for the construction of an 
art museum building and the employment of consultants and for the 
purchase of services, materials, furnishings, and equipment required 
in connection with the location, design, construction, furnishing, and 
equipping of said museum building. 

(4) To supervise generally the location, construction, furnishing, 
equipping, renovating and care of the State Art Museum Building. 

(5) To call upon the Department of Administration, the Attorney General, 
and any other State agency or officer for such assistance as the 
Commission may require in carrying out its duties. 

(6) To appoint such advisory committees, composed of persons not 
members of the Commission, as the Commission deems necessary. 

(7) To report to the General Assembly at each regular session concerning 
action taken by the Commission during the previous biennium in 
carrying out the provisions of this Article, and to make such special 
reports as may be requested by the General Assembly or the 
Governor. 

(8) To receive gifts of funds from foundations, corporations and 
individuals and to receive public funds to aid in defraying the cost of 
said building, and surrounding facilities including landscaping. (1967, 
c. 1142, s. 2; 1969, c. 545.) 


§ 140-5.4. Membership on Commission not to constitute a public office. 
— This Commission is hereby declared to be created for a special purpose and 
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membership on such Commission shall not constitute a public office. (1967, c. 
1142, s. 3.) 


§ 140-5.5. General powers. — This Commission shall have all powers 
necessary in carrying out the general purpose of this Article. (1967, c. 1142, s. 
4, 


§ 140-5.6. Right of eminent domain. — In the event that this State Art 
Museum Building Commission should find it necessary to acquire lands, 
rights-of-way or easements in order to carry out the purposes of this Article, 
and, in that event, if the Commission is unable to purchase the same from the 
owners thereof at an agreed price, or is unable to obtain a good and sufficient 
title therefor by purchase from the owners, then the Commission shall have 
and may exercise the right of eminent domain and may acquire any such lands, 
rights-of-way or easements necessary for the aforesaid purpose by 
condemnation in the manner prescribed in Article 9 of Chapter 136 of the 
General Statutes of North Carolina as amended. (1967, c. 1142, s. 5.) 

Cited in State v. Core Banks Club Properties, 

275 N.C. 328, 167 S.E.2d 385 (1969). 


ARTICLE 2. 
North Carolina Symphony Society. 


§ 140-6: Repealed by Session Laws 1973, c. 476, s. 89. 
Cross Reference. — For present provisions 

as to the organization of the North Carolina 

Symphony Society, Inc., see § 143B-94. 


§ 140-7. Adoption of bylaws; amendments. — The said board of trustees, 
when organized under the terms of this Article, shall have authority to adopt 
bylaws for the Society and said bylaws shall thereafter be subject to change 
only by a three-fifths vote of a quorum of said board of trustees. (1943, c. 755, s. 
3; 1947, c..1049,8.2.) 


§ 140-8. Annual audit by State Auditor. — It shall be the duty of the State 
Auditor to make an annual audit of the accounts of the North Carolina 
Symphony Society, Incorporated, and make a report thereof to the General 
Assembly at each of its regular sessions, and the said Society shall be under 
the patronage and the control of the State. (1948, c. 755, s. 4.) 


§ 140-9. Allocations from Contingency and Emergency’ Fund; 
expenditures. — The Governor and Council of State are hereby authorized to 
allot such sums as they may deem appropriate, from the Contingency and 
Emergency Fund, to the North Carolina Symphony Society, to aid in carrying 
on the activities of the said Society. All expenditures made by said Society 
shall be subject to the provisions of G.S. 1438-1 to 143-34, inclusive. (1948, ¢c. 755, 
Seo l0Dp, cc. Laud.) 


§ 140-10. Counties and municipalities authorized to make contributions. 
— The governing body of any county or incorporated municipality is hereby 
authorized and empowered to appropriate and make voluntary contributions 
out of nontax funds to the North Carolina Symphony Society. (1953, c. 1212.) 


§ 140-10.1. Exempt from certain taxes. — The North Carolina Symphony 
Society, Incorporated, shall be exempt from all privilege license and gross 
receipts taxes, whether imposed by Article 2, Schedule B, Chapter 105 of the 
North Carolina General Statutes, or otherwise. (1969, c. 100.) 
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ARTICLE 3. 
North Carolina Art Society. 
§ 140-11: Repealed by Session Laws 1973, c. 476, s. 81. 


Cross Reference. — As to the organization 
of the North Carolina Art Society, see § 
143B-89. 


§ 140-12. Department of Administration authorized to provide space for 
Art Society. — Subject to the approval of the Governor and the Advisory 
Budget Commission, the Department of Administration is authorized and 
empowered to set apart, for the administration of the affairs of the State Art 
Society, Incorporated, space in any of the public buildings in the City of 
Raleigh which may be so used without interference with the conduct of the 
business of the State. (1961, c. 1152.) 


§ 140-13. Annual audit by State Auditor; report to General Assembly. — 
It shall be the duty of the State Auditor to make an annual audit of the 
accounts of the North Carolina State Art Society, Incorporated, and to make 
Teo thereof to the General Assembly at each of its regular sessions. (1961, c. 
2: 


§ 140-14. Promotion of public appreciation of art; organization of art 
exhibits; lectures on art; developing effective support of Museum of Art; 
encouraging the acquisition of works of art, etc. — The North Carolina State 
Art Society, Incorporated, is authorized to formulate programs to promote the 
public appreciation of art and the role that art has played in the development 
of civilization; to organize State and regional art exhibits, including works by 
contemporary North Carolina artists; to disseminate information on art 
through lectures to schools, civic clubs and public audiences; to invite 
outstanding art scholars to address North Carolina centers of culture; to 
develop an effective public support of the North Carolina Museum of Art; to 
provide public schools and libraries with reproductions of masterpieces in the 
State Art Museum; to encourage the citizens of the State to acquire works of 
art by North Carolina artists for the embellishment of their homes and public 
buildings; and to do all other things deemed necessary to advance the 
objectives of the Society. (1961, c. 1152.) 


§ 140-15. Exemption from taxes. — All gifts made to the North Carolina 
State Art Society, Incorporated, shall be exempt from State gift and 
inheritance taxes, and objects of art held by the Society shall be exempt from 
ad valorem taxes. (1961, ¢. 1152.) | 
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Chapter 140A. 
State Awards System. 


Sec. Sec. 
140A-1. Annual awards established; form and 140A-4. [Repealed.] 
design. 140A-5. Selection of recipients for awards. 


140A-2. Fields of recognition; periods covered. 140A-6. Administration expense. 
140A-3. Annual award to native living outside 
State. 


§ 140A-1. Annual awards established; form and design. — The State of 
North Carolina hereby establishes annual awards, not to exceed six in number, 
each bearing the name of the recipient, with an appropriate inscription reciting 
the reason for the award, which form and design shall be approved by the 
Governor and Council of State. (1961, c. 1143, s. 1.) 


Cross Reference. — As to the North 
Carolina Awards Committee, see §§ 143B-83, 
143B-84. 


§ 140A-2. Fields of recognition; periods covered. — These recognitions 
shall be known as the North Carolina Awards for Literature, Science, the Fine 
Arts and Public Service, and shall be conferred upon citizens of North Carolina 
for the most notable attainments in these respective fields during the current 
year, terminating four months before the date of. award, though such 
distinctions can be exceptionally conferred, with the approval of the Governor 
and the Council of State, for eminence achieved during years prior to the 
award. (1961, c. 1143, s. 2.) 


§ 140A-3. Annual award to native living outside State. — One award 
shall annually be made to a native-born North Carolinian, living outside of 
North Carolina, for preeminent accomplishment in one of the above fields of 
creative endeavor. (1961, c. 1143, s. 3.) 


§ 140A-4: Repealed by Session Laws 1973, c. 476, s. 73. 


§ 140A-5. Selection of recipients for awards. — The recipients of the 
awards shall be chosen by a committee named by the North Carolina Awards 
Committee, for each category of achievement, but no award shall be made in 
any field unless the committee of awards deems the _ recognized 
accomplishment to be outstanding in merit, value, and distinction. (1961, c. 
VEtaesso: 19 (Ss ec.4 16, S"(3.) 

Editor’s Note. — The 1973 amendment Committee” for “North Carolina Awards 
substituted “North Carolina Awards Commission.” 


§ 140A-6. Administration expense. — The expense of administering this 
Chapter shall be paid out of the Contingency and Emergency Fund subject to 


the approval of the Governor and Council of State. (1961, c. 1148, s. 6.) 
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CH. 141. STATE BOUNDARIES 


§ 141-5 


Chapter 141. 
State Boundaries. 


Sec. 

141-1. Governor to cause boundaries to be 
established and protected. 

141-2. Payment of expenses of establishing 
boundaries. 

141-3. Appointment of arbitrators. 

141-4. Disagreement of arbitrators reported to 
General Assembly. 


Sec. 

141-5. Approval of survey. 

141-6. Eastern boundary of State; jurisdiction 
over territory within littoral waters 
and lands under same. 

141-7. Southern lateral seaward boundary. 

141-8. Northern lateral seaward boundary. 


§ 141-1. Governor to cause boundaries to be established and protected. 

— The Governor of North Carolina is hereby authorized to appoint two 
competent commissioners and a surveyor and a sufficient number of 
chainbearers, on the part of the State of North Carolina, to act with the 
commissioners or surveyors appointed or to be appointed by any of the 
contiguous states of Virginia, Tennessee, South Carolina, and Georgia, to 
return and remark, by some permanent monuments at convenient intervals, 
not greater than five miles, the boundary lines between this State and any of 
the said states. 

The Governor is also authorized, whenever in his judgment it shall be 
deemed necessary to protect or establish the boundary lines between this State 
and any other state, to institute and prosecute in the name of the State of 
North Carolina any and all such actions, suits, or proceedings at law or in 
equity, and to direct the Attorney General or such other person as he may 
designate to conduct and prosecute such actions, suits, or proceedings. (1881, c. 
att ‘ 1: Code, s. 2289; 1889. c, 475,941: Rey.; 8y5515;-1909) cols se ae, Ss. 
7396. 

Line Between North Carolina and 
Tennessee. — Under the Acts of 1821 of the 


such line must be accepted by the courts, in a 
suit between private persons, as the true and 


States of North Carolina and Tennessee 
confirming the boundary line between the two 
states “as run and marked” by the joint 
commission, when it is clearly shown where the 
line between two known points but a few miles 
apart was run and marked by the commission, 


ancient boundary, even though it now appears 
that a different line between such points might 
more accurately conform to a general call in the 
act of cession for “the extreme height” of a 
certain mountain for a distance of 100 miles. 
Stevenson v. Fain, 116 F. 147 (6th Cir. 1902). 


§ 141-2. Payment of expenses of establishing boundaries. — When the 
line has been rerun and remarked as above provided between this State and 
any of the contiguous states, or such portion of said lines as shall be mutually 
agreed by the commissioners, the Governor is authorized to issue his warrant 
upon the State Treasurer for such portion of the expenses as shall fall to the 
share of this State. (1881, c. 347, s. 2; Code, s. 2290; 1889, c. 475, s. 2; Rev., s. 
5316; C:S:,'s. 7397.) 


§ 141-3. Appointment of arbitrators. — If any disagreement shall arise 
between the commissioners, the Governor of this State is hereby authorized to 
appoint arbitrators to act with similar officers to be appointed by the other 
states in the settlement of the exact boundary. (1881, c. 347, s. 3; Code, s. 2291; 
1889, c. 475, s. 3; Rev., s. 53817; C.S., s. 7398.) 


§ 141-4. Disagreement of arbitrators reported to General Assembly. — 
In case of any serious disagreement and inability on the part of the said 
arbitrators to agree upon said boundary, such fact shall be reported by the 
Governor to the next General Assembly for their action. (1881, c. 347, s. 4; 
Code, s. 2292; 1889, c. 475, s. 4; Rev., s. 5318; C. S., s. 7399.) 

§ 141-5. Approval of survey. — When the commissioners shall have 


64 


§ 141-6 CH. 141. STATE BOUNDARIES § 141-8 
completed the survey, or so much as shall be necessary, they shall report the 
same to the Governor, who shall lay the same before the Council of State; and 
when the Governor and the Council of State shall have approved the same the 
Governor shall issue his proclamation, declaring said lines to be the true 
boundary line or lines, and the same shall be the true boundary line or lines 
between this and the states above referred to. (1881, c. 347, s. 5; Code, s. 2293; 
1889, c. 475, s. 5; Rev., s. 5819; C.S., s. 7400.) 


§ 141-6. Eastern boundary of State; jurisdiction over territory within 
littoral waters and lands under same. — (a) The Constitution of the State of 
North Carolina, adopted in 1868, having provided in Article I, Sec. 34, that the 
“limits and boundaries of the State shall be and remain as they now are,” and 
the eastern limit and boundary of the State of North Carolina on the Atlantic 
seaboard having always been, since the Treaty of Peace with Great Britain in 
1783 and the Declaration of Independence of July 4, 1776, one marine league 
eastward from the Atlantic seashore, measured from the extreme low-water 
mark, the eastern boundary of the State of North Carolina is hereby declared 
to be fixed as it has always been at one marine league eastward from the 
seashore of the Atlantic Ocean bordering the State of North Carolina, 
measured from the extreme low-water mark of the Atlantic Ocean seashore 
aforesaid. 

(b) The State of North Carolina shall continue as it always has to exercise 
jurisdiction over the territory within the littoral waters and ownership of the 
lands under the same within the boundaries of the State, subject only to the 
jurisdiction of the federal government over navigation within such territorial 
waters. 

(c) The Governor and the Attorney General are hereby directed to take all 
such action as may be found appropriate to defend the jurisdiction of the State 
over its littoral waters and the ownership of the lands beneath the same. (1947, 
ce, 1031, ss. 1-3; 1969, c.541, s. 1.) 


Editor’s Note. — The reference to the Quoted in State ex rel. Bruton v. Flying “W” 


Constitution in this section is to the Enterprises, Inc., 273 N.C. 399, 160 S.E.2d 482 
Constitution adopted in 1868, as amended. See (1968). 
now N.C. Const., Art. XIV, § 2. 

§ 141-7. Southern lateral seaward boundary. — The lateral seaward 


boundary between North Carolina and South Carolina eastward from the 
low-water mark of the Atlantic Ocean shall be and is hereby designated as a 
line beginning at the intersection of the low-water mark of the Atlantic Ocean 
and the existing North Carolina-South Carolina boundary line; thence by a 
straight line projection of the present North Carolina-South Carolina boundary 
line to the point where the said line intersects 33° 27’ 00” N; thence due east on 
a true 90 degree bearing along 33° 27’ 00” N latitude to the seaward 
jurisdictional limit of North Carolina; such boundary line to be extended on the 
true 90 degree bearing along 33° 27’ 00” N latitude as far as a need for further 
delineation may arise. (1969, c. 842; 1971, c. 804, s. 1.) 


Editor’s Note. — Former § 141-7, enacted by 
Session Laws 1969, c. 842, provided that that 
section should stand repealed should the 
Congress of the United States not ratify, 
confirm, adopt or otherwise consent to the 
effect of the same by Nov. 1, 1970. Congress did 
not consent, and the section enacted in 1969 
therefore stood repealed. 


Session Laws 1971, c. 804, s. 2, provides: 
“This act shall become effective upon 
ratification and with approval thereof, and 
concurrence therein, by the State of South 
Carolina and upon the approval and consent to 
this act by the Congress of the United States.” 


§ 141-8. Northern lateral seaward boundary. — The lateral seaward 


boundary between North Carolina and Virginia eastward from the low-water 
mark of the Atlantic Ocean shall be and is hereby designated as a line 
beginning at the intersection of the low-water mark of the Atlantic Ocean and 


65 


§ 141-8 


CH. 141. STATE BOUNDARIES 


§ 141-8 


the existing North Carolina-Virginia boundary line; thence due east on a true 
90 degree bearing to the seaward jurisdictional limit of North Carolina; such 
boundary line to be extended on the true 90 degree bearing as far as a need for 
further delineation may arise. (1969, c. 841; 1971, c. 452, s. 1.) 


Editor’s Note. — Former § 141-8, enacted by 
Session Laws 1969, c. 841, provided that that 
section should stand repealed should the 
Congress of the United States not ratify, 
confirm, adopt or otherwise consent to the 
effect of the same by Nov. 1, 1970. Congress did 
not consent, and the section enacted in 1969 
therefore stood repealed. 
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Section 2, c. 452, Session Laws 1971, provides: 
“This act shall become effective upon . 
ratification, and with approval thereof, and . 
concurrence therein, by the General Assembly 
of Virginia and upon the approval and consent 
to this act by the Congress of the United 
States.” 
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ARTICLE 1. 
General Provisions. 


§ 142-1. How bonds executed; interest coupons attached; where payable; 
not to be sold at less than par. — All bonds or certificates of debt of the State, 
hereafter to be issued as originals, or as substitutes for such as may be 
surrendered for transfer, by virtue of any act now or to be hereafter passed, 
shall be signed by the Governor, and countersigned by the State Treasurer, and 
sealed with the great seal of the State, and shall be made payable to bearer 
unless registered as hereinafter provided; and the principal shall be made 
payable by the State at a day named in the bond or certificate. Interest coupons 
shall be attached to the bonds or certificates unless they be bonds or 
certificates registered as to both principal and interest, and the bonds, 
certificates and coupons shall be made payable either at a bank in the city of 
New York to be designated by the State Treasurer, or at the office of the State 
Treasurer in Raleigh, as may be designated by the Treasurer, or shall be made 
payable at the option of the holder, either at such bank in New York or at the 
office of the State Treasurer: Provided, that no original bond or certificate of 
debt of the State shall be sold for a sum less than par value; nor shall any such 
bond or certificate, issuing in lieu of a transferred bond or certificate, be 
payable elsewhere than may be the original, except by the consent of the holder 
it may be made payable at the State treasury. (1848, c. 89, s. 22; 1852, c. 9; c. 10, 
5.10; R. C., c. 90, s. 3; Code, s. 3563; Rev., s. 5020; C. S., s. 7401; Ex. Sess. 1921, c. 


66, ss. 1, 2.) 
Cited in Galloway v. Jenkins, 63 N.C. 147 
(1869). 


§ 142-2. Title of act and year of enactment recited in bonds. — In every 
bond or certificate of debt issued by the State, and in the body thereof, shall be 
set forth the title of the act, with the year of its enactment, under the authority 
of which the same may be issued; or reference shall be made thereto by the 
number of the Chapter, and the vear of the legislative session. (1850, c. 90, s. 6; 
R. G., c. 90, s. 6; Code, s. 3566; Rev., s: 5023; C. S., s. 7402.) | 


§ 142-3. Record of bonds kept by State Treasurer. — The State Treasurer 
shall enter in a book to be kept for that purpose a memorandum of every bond 
or certificate of debt of the State, issued or to be issued under any act 
whatever, together with the numbers, dates of issue, when and where pavable, 
at what premium, and to whom the same may have been sold or issued. (1852, 
C10) 8.2: ROG e290 "sh 42 Codevesnoo4: Revs i021 sera 


§ 142-4. Books for registration and transfer. — The State Treasurer shall 
keep in his office a register or registers for the registration and transfer of all 
bonds and certificates of the State heretofore or hereafter issued, in which he 
may register any bond or certificate at the time of its issue or at the request of 
the holder. When any bond or certificate shall have been registered as 
hereinafter provided, the State Treasurer shall enter in a manner to be of easy 
and ready reference, a description of said bond, or certificates giving the 
number, series, date of issue, denomination, by whom signed, and such other 
data as may be necessary for the ready identification thereof, together with the 
name of the person in whose name the same is then to be registered and 
whether in his individual capacity or in a fiduciary relation, and if the latter, 
for whose benefit the same is to be registered. (1848, c. 37, s. 5; 1850, c. 58, s. 4; 
1852, c. 11; R:: Gi, :¢: 90;-s. 2; Code, s. 3562; Rev., s. 5019;:C. S., s. 7404; Ex. Sess: 
192 Ie GeObssaa-) 


§ 142-5. Registration as to principal. — Upon the presentation at the 
office of the State Treasurer of any bond or certificate that has heretofore been 
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or may hereafter be issued by the State, or upon the first issuance of any bond 
or certificate, the same may be registered as to principal in the name of the 
holder upon such register, such registration to be noted on the reverse of the 
bond or certificate by the State Treasurer. The principal of any bond or 
certificate so registered shali be payable only to the registered payee or his 
legal representative, and such bond or certificate shall be transferable to 
another holder or back to bearer only upon presentation of the State Treasurer 
with a written assignment acknowledged or approved in a form satisfactory to 
the Treasurer. The name of the registered assignee shall be written in said 
register and upon any bond or certificate so transferred. A bond or certificate 
so transferred to bearer shall be subject to future registration and transfer as 
before. (1888, c. 25; Code, s. 3568; 1887, c. 287; Rev., s. 5025; C. S., s. 7405; Ex. 
Sess. 1921, c. 66, s. 4.) 


§ 142-6. Registration as to principal and interest. — (a) If, upon the 
registration of any such bond or certificate dated prior to January 1, 1965, or at 
any time after such registration, the coupons thereto attached, evidencing all 
interest to be paid thereon to the date of maturity, shall be surrendered, such 
coupons shall be cancelled by the Treasurer, and he shall sign a statement 
endorsed upon such bond or certificate of the cancellation of all unmatured 
coupons and of the fact that such bond or certificate has been converted into a 
fully registered bond or certificate, and shall make like entry in the said 
register. Thereafter the interest evidenced by such cancelled coupons shall be 
paid at the time provided therein, to the registered owner or his legal 
representatives, in New York exchange, mailed to his address, unless he shall 
have requested the State Treasurer to pay such interest in funds current at the 
State capital, which request shall be entered in the said register. 

(b) If, upon the registration of any such bond or certificate dated on or after 
January 1, 1965, or at any time after such registration, the coupons thereto 
attached, evidencing all interest to be paid thereon to the date of maturity, 
shall be surrendered, such coupons shall be detached and retained in the 
custody of the State Treasurer, and the State Treasurer shall endorse upon 
such bond or certificate the fact that such bond or certificate has been 
converted into a fully registered bond or certificate, and shall make like entry 
in said register. Thereafter the interest evidenced by such detached coupons 
shall be paid at the times provided therein to the registered owner or his legal 
representatives, in New York exchange, mailed to his address, unless he shall 
have requested the State Treasurer to pay such interest in funds current at the 
State capital, which request shall be entered in said register. Any such bond or 
certificate, if converted into a bond or certificate registered as to both principal 
and interest, may be reconverted at the expense of the registered owner into a 
coupon bond or certificate upon presentation thereof to the State Treasurer, 
accompanied by an instrument duly executed by the registered owner or his 
legal representatives in such form as shall be satisfactory to the State 
Treasurer; upon any such reconversion the State Treasurer shall reattach 
thereto the coupons representing the interest to become due thereafter on such 
bond or certificate to the date of maturity and shall make notation upon such 
bond or certificate whether such bond or certificate is registered as to 
principal alone or is payable to bearer, and shall make like entry in said 
register and he shall cancel any detached coupons retained by him repre- 
senting interest that has been paid. (1856, c. 16; 1883, ¢c. 25, s. 2; Code, s. 
3569; 1887, c. 287, s. 2; Rev., s. 5026; C. S., s. 7406; Ex. Sess. 1921, c. 66, s. 5; 
Tibor celoly sil.) 


§ 142-7. No charge for registration. — There shall be no charge for the 
registration of any bond or certificate whether registered at the time of 
issuance thereof or subsequently registered, and no charge for the transfer of 
registered bonds and certificates shall be made. (1887, c. 287, ss. 4, 5; Rev., s. 
5027; C.S., s. 7407; Ex. Sess. 1921, c. 66, s. 6; 1925, c. 49.) 
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§ 142-8. Application of §§ 142-1 to 142-9. — General Statutes 142-1 to 
142-9, both inclusive, as amended, shall be applicable to all bonds or certificates 
of the State heretofore issued and now outstanding, and to all bonds or 
certificates of the State that may hereafter be issued in accordance with any 
law now in force or hereafter to be enacted. (Code, s. 3570; 1887, c. 287, S. 3: 
Rev., s. 5028; C. S., s. 7408; Ex. Sess. 1921, c. 66, s. 7; 19685, c. 181, S. 2.) 


§ 142-9. Duties performed by other officers. — If the Council of State shall 
at any time find that either the Governor or the State Treasurer is unable by 
reason of absence, disability, or otherwise, to sign any bonds or certificates, the 
Lieutenant-Governor may sign the same in lieu of the Governor, and they may 
be signed in lieu of the Treasurer by anv member of the Council of State 
designated by it. (1864-5, c. 24; Code, s. 3567; Rev., s. 5024; C. S., s. 7409; Ex. 
Sess. 1921, c. 66, s. 8.) 


§ 142-10. Chief clerk may issue when Treasurer unable to act. — 
Whenever it shall appear by formal finding of the Governor and Council of 
State, within seven days before any bonds or notes of the State or any interest 
thereon shall fall due, that it is advisable to issue notice of the State to provide 
for the renewal or payment of such bonds, notes or interest and that the State 
Treasurer is unable for any reason to negotiate or to issue such notes, it shall 
be the duty of the chief clerk of the State treasury, if the issuance of such 
notice shall have been authorized by law, upon certification to him of such 
finding, and in the name of the State Treasurer, to make all necessary 
negotiations and to sign and deliver such notes for value and to attach thereto 
the seal of the State Treasurer. (1927, c. 12.) 


§ 142-11. When bonds deemed duly executed. — State bonds duly 
authorized by law and approved by the Governor and Council of State shall be 
regarded as duly executed by proper officers if signed and sealed while in office 
by the officer or officers then authorized to sign and seal the same, 
notwithstanding one or more of such officers shall not be in office at the time 
of actual delivery of such bonds. (1925, c. 2.) 


§ 142-12. State bonds exempt from taxation. — The original bonds or 
certificates of debt of the State, which have been issued since the first day of 
January, 1853, or which may hereafter be issued under the authority of any act 
whatever, as likewise the bonds and certificates substituted for such original 
bonds and certificates, shall be, they and the interest accruing thereon, exempt 
SEerrsiotie (1852, ec. 10, s. 4: R. C., c. 90, s. 5; Code, s. 3565; Rev., s. "5022: C. 

s. 74 


§ 142-13. List of surrendered bonds kept; bonds and coupons destroyed. 
— The Treasurer shall provide a substantially bound book for the purpose, in 
which he shall make a correct descriptive list of all bonds of the State 
surrendered, which list shall embrace the number, date and amount of each, 
and the purpose for which the same was issued, when this can be ascertained; 
and after such list shall be made, such surrendered bonds, being ascertained to 
be present, shall be consumed by fire in the presence of the Governor, the 
Treasurer, the Auditor, the Attorney General, the Secretary of State and 
Superintendent of Public Instruction, who shall each certify under his hand 
respectively in such book that he saw such described bonds so consumed and 
destroyed. The Treasurer shall also provide a certificate setting forth the 
amount and kind of coupons which have been paid in the past year or 
biennium, which said coupons shall be consumed by fire in the same way and 
manner as is provided for the cremation of bonds referred to herein. (1879, c. 
98, s. 8; Code, s. 3578; Rev., s. 5035; C. S., s. 7415; 1941, c. 28.) 


§ 142-14. Issuance of temporary bonds. — Whenever the State Treasurer 
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shall be authorized by law to issue bonds or notes of the State, and all acts, 
conditions and things eh te by law to happen, exist and be performed, 
before the delivery thereof for value, shall have happened, shall exist and shall 
have been performed, except the printing, lithographing or engraving of the 
definitive bonds or notes authorized and the execution thereof, the State 
Treasurer is authorized, by and with the consent of the Governor and Council 
of State, to issue and deliver for value temporary bonds or notes, with or 
without coupons, which may be printed or lithographed in any denomination or 
denominations which may be a multiple of one thousand dollars ($1,000), and 
shall be signed and sealed as shall be provided for the signing and sealing of 
such definitive bonds or notes, and shall be substantially of the tenor of such 
definitive bonds or notes except as herein otherwise provided and except that 
such temporary bonds or notes shall contain such provisions as the Treasurer 
may elect as to the conditions of payment of the semiannual interest thereon. 
Every such temporary bond or note shall bear upon its face the words 
“Temporary Bond (or Note) Exchangeable for Definitive Bond.” Upon the 
completion and execution of the definitive bonds or notes, such temporary 
bonds or notes shall be exchangeable without charge therefor to the Halter of 
such temporary bonds or notes for definitive bonds or notes of an equal amount 
of principal. Such exchange shall be made by the Treasurer or by a bank or 
trust company in North Carolina or elsewhere appointed by him as agent 
which shall have a capital and surplus of not less than the amount of the 
definitive bonds or notes to be so exchanged, and in making such exchange the 
Treasurer shall detach from the definitive bonds or notes all coupons which 
represent interest theretofore paid upon the temporary bonds or notes to be 
exchanged therefor, and shall cancel all such coupons; and upon such exchange 
such temporary bonds or notes and the coupons attached thereto, if any, shall 
be forthwith canceled by the Treasurer of such agent. Until so exchanged, 
temporary bonds and notes issued under the authority hereof shall in all 
respects be entitled to all the rights and privileges of the definitive securities. 
(1OZD8C.A3,) 


§ 142-15. Reimbursement of Treasurer for interest. — Whenever it shall 
become necessary for the State Treasurer to borrow money to provide the 
maintenance fund for any State institution, the said Treasurer is authorized to 
deduct from the sum appropriated for maintenance of said institution the 
amount of interest the Treasurer shall have to pay for the use of said fund. 
This section shall apply to all future laws creating a maintenance fund for any 
State institution, unless said laws shall specifically state otherwise. (1923, c. 
210: Ges.-sui400( 4). ) 


§ 142-15.1. Lost, stolen, defaced, or destroyed State bonds. — (a) If lost, 
stolen, or completely destroyed, any State bond, note, or coupon may be 
reissued in the same form and tenor upon the owner’s furnishing to the 
satisfaction of the State Treasurer: 

(1) Proof of ownership, 

(2) Proof of loss or destruction, 

(3) A SUREU bond in twice the face amount of bond or note and coupon, 
anc 

(4) Payment of the cost of preparing and issuing the new bond, note, or 


coupon. 

(b) If defaced or partially destroyed, any State bond, note, or coupon may be 
reissued in the same form and tenor to the bearer or registered holder, at his 
expense, upon surrender of the defaced or partially destroyed bond, note, or 
coupon and on such other conditions as the State Treasurer may prescribe. The 
State Treasurer may also provide for authentication of defaced or partially 
destroyed bonds, notes, or coupons instead of reissuing them. 

(c) Each new State bond, note, or coupon issued under this section shall be 
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signed by the State Treasurer and shall contain a recital to the effect that it is 
issued in exchange for or replacement of a certain bond, note, or coupon 
ceo it sufficiently to identify it) and is to be deemed a part of the same 
issue as the original bond, note, or coupon. 

(d) Before taking action under this section to replace, exchange, or 
authenticate a State bond, note, or coupon, the State Treasurer shall obtain the 
advice and consent of the Council of State. (1971, c. 780, s. 36.) | 


ARTICLE 2. 
Borrowing Money m Emergencies and in Anticipation of Collection of Taxes. 


§ 142-16. Governor and Council of State may borrow on note. — The 
Governor and Council of State may authorize and empower the State 
Treasurer in the intervals between sessions of the General Assembly, to 
borrow money on short term notes to meet any emergency arising from the 
destruction of the State’s property, whether used by department or institution, 
or sa some unforeseen calamity not amounting to its destruction. (1927, c. 
49,s. 1. 


§ 142-17. Recital of facts entered on minutes; directions to Treasurer; 
limit of amount. — The Council of State, when such emergency arises during 
such interval, shall recite upon its minutes the facts out of which it does arise, 
and thereupon direct the State Treasurer to borrow from time to time money 
needed to meet such emergency or calamity, not exceeding, however in the 
whole, five hundred thousand dollars ($500,000) in the aggregate in the period 
between the adjournment of the present session of the General Assembly and 
the convening of the General Assembly in regular session in 1929 and not 
exceeding five hundred thousand dollars ($500,000) in the aggregate in any 
succeeding interval between regular sessions of the General Assembly, and to 
execute in behalf of the State of North Carolina notes for said money so 
borrowed to run not exceeding two years, and to bear interest not exceeding 
five percent (5%) per annum, payable semiannually. Said notes shall be in such 
forms as the State Treasurer may determine, and the obligations for the 
interest thereupon after maturity shall be receivable in payment of taxes, 
debts, dues, licenses, fines and demands due the State of any kind whatsoever. 
The said notes shall be exempt from all State, county and municipal taxation or 
assessment, direct or indirect, general or special, whether imposed for the 
purpose of general revenue or otherwise, and the interest thereon shall not be 
subject to taxation as for income, nor shall said notes be subject to taxation 
when constituting a part of the surplus of any bank, trust company, or other 
corporation. (1927, c. 49, s. 2.) 


§ 142-18. Report to General Assembly. — At each, the next regular or 
extra session of the General Assembly, the Governor and Council of State shall 
report to it the proceedings of the Governor and Council of State in borrowing 
money under this Article, setting out fully the facts upon which they held that 
the emergency existed which authorized such borrowing. (1927, c. 49, s. 3.) 


§ 142-19. Power given to Director of Budget to authorize State 
Treasurer to borrow money. — The Director of the Budget by and with the 
consent of the Governor and Council of State shall have authority to authorize 
and direct the State Treasurer to borrow, in the name of the State and pledge 
the credit of the State for the payment thereof, in anticipation of the collection 
of taxes, such sums as may be necessary to make the payment on 
appropriations to the various institutions, departments and agencies of the 
State as even as possible so as to preserve the best interest of the State in the 
conduct of the various institutions, departments and agencies of the State 
during each fiscal year. (1927, c. 195.) 
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ARTICLE 3. 
Refunding Bonds. 


§ 142-20. Title of Article. — This Article shall be known and may be cited 
as the “State Refunding Bond Act.” (1935, c. 445, s. 1.) 


§ 142-21. Refunding bonds authorized for State. — The State Treasurer is 
hereby authorized, by and with the consent of the Governor and Council of 
State, to issue at any one time or from time to time bonds of the State for the 
purpose of refunding any or all bonds of the State then outstanding, but no 
such refunding bonds shall be issued except when such refunding may be 
accomplished at a saving to the State of North Carolina by securing a lower 
fils of interest than the interest rate on the bonds to be refunded. (1935, c. 445, 
S. 


§ 142-22. Date and rate of interest; maturity. — Such refunding bonds 
shall bear such date or dates and such rate or rates of interest, not exceeding 
six percent (6%) per annum, payable semiannually, and shall mature at such 
time or times, not more than 40 years from date, as may be fixed by the 
Governor and Council of State. (1935, c. 445, s. 3.) 


§ 142-23. Execution; interest coupons; registration; form and 
denomination. — Such refunding bonds shall be signed by the Governor and 
the State Treasurer, and sealed with the great seal of the State, and shall carry 
interest coupons which shall bear the signature of the State Treasurer, or a 
facsimile thereof, and such bonds shall be subject to registration as is now or 
may hereafter be provided by law for State bonds, and the form and 
denomination thereof shall be such as the State Treasurer may determine in 
conformity with this Article. (1935, c. 445, s. 4.) 


§ 142-24. Sale of bonds. — Subject to determination by the Governor and 
Council of State as to the manner in which such bonds shall be offered for sale, 
whether by publishing notices in certain newspapers and financial journals or 
by mailing notices or by inviting bids by correspondence or otherwise, the State 
Treasurer is authorized to sell such bonds at one time or from time to time at 
the best price obtainable, but in no case for less than par and accrued interest. 
(19035902445. Sud) 


§ 142-25. Proceeds directed to separate fund; use limited. — The proceeds 
of such bonds shall be placed by the State Treasurer in a separate fund and 
used solely for the purpose specified in G.S. 142-21. (1935, c. 445, s. 6.) 


§ 142-26. State’s credit and taxing power pledged. — The full faith, credit 
and taxing power of the State are hereby pledged for the payment of the 
principal and interest of the bonds herein authorized. (1935, c. 445, s. 7.) 


§ 142-27. Coupons receivable for debts due State. — The coupons of said 
bonds after maturity shall be receivable in payment of all taxes, debts, dues, 
ane fines and demands due the State of any kind whatsoever. (1935, c. 445, 
s. 8. 


§ 142-28. Exemption from taxation. — All of such bonds and coupons shall 
be exempt from all State, county and municipal taxation or assessments, direct 
or indirect, general or special, whether imposed for the purpose of general 
revenue or otherwise, and the interest on such bonds shall not be subject to 
taxation as for income, nor shall such bonds or coupons be subject to taxation 
when constituting a part of the surplus of any bank, trust company, or other 
corporation. (1935, c. 445, s. 9.) 


73 


§ 142-29 CH. 142. STATE DEBT § 142-35 


§ 142-29. Investment in bonds made lawful for fiduciaries. — It shall be 
lawful for all executors, administrators, guardians and fiduciaries generally, 
and all sinking fund commissions, to invest any moneys in their hands in such 
bonds. (1935, c. 445, s. 10.) 


ARTICLE 4. 
Sinking Fund Commission. 


§ 142-30. Title of Article. — This Article shall be known as “The Sinking 
Fund Commission Act.” (19285, ¢. 62, s. 1.) 


§ 142-31. Creation; duties. — A State Sinking Fund Commission is hereby 
created, the members of which shall be the Governor, State Treasurer and 
Auditor, who shall serve without additional compensation. It shall be the duty 
of the Commission to see that the provisions of all sinking fund laws are 
complied with and to provide for the custody, investment and application of all 
sinking funds. The Commission and its members may call upon the Attorney 
General for legal advice as to their duties, powers and responsibilities 
hereunder. (1925, c. 62, s. 2.) 


§ 142-32. To adopt rules; organization. — The Commission shall adopt 
rules for its organization and government and the conduct of its affairs. Its 
chairman shall be the Governor and its secretary the Auditor. All clerks and 
employees in the office of the Governor, Auditor and Treasurer may be called 
upon to assist the Commission. (1925, c. 62, s. 3.) 


§ 142-33. Treasurer of Commission; liability. — The State Treasurer shall 
be ex officio treasurer of the Commission and the custodian of the sinking fund 
and the investments thereof. He and the sureties upon his official bond as State 
Treasurer shall be liable for any breach of faithful performance of his duties 
under this Article as well as his duties as State Treasurer, and his official bond 
shall be made to comply with this requirement. (1925, c. 62, s. 4.) 


§ 142-34. Investment of sinking funds. — Moneys in the sinking funds 
herein shall not be loaned to any department of the State, but shall be invested 
by the Commission in: 

(1) Bonds of the United States or bonds or securities fully guaranteed both 
as to principal and interest by the United States. 

(2) Bonds or notes of the State of North Carolina, and in the obligations of 
any quasi-public corporation in which the State of North Carolina 
owns not less than fifty-one percent (51%) of its capital stock. 

(3) Bonds of any other state whose full faith and credit are pledged to the 
payment of the principal and interest thereof. 

(4) Bonds of any county in North Carolina, any city or town in North 
Carolina and any school district in North Carolina, provided such 
bonds are general obligations of the subdivision or municipality 
issuing the same and provided that there is no limitation of the rate of 
taxation for the payment of principal and interest of the bonds. (1925, 
c. 62, 8. 5; 1931, c..415; 1935, c. 146; 1937, c. 82; 1941, c. 17, s. 1.) 


Cross Reference. — As to investment in 
bonds guaranteed by the United States, see § 
53-44. 


§ 142-35. Purchase of securities. — No such securities shall be purchased 
at more than the market price thereof, nor sold at less than the market price 
thereof. No securities atid be purchased except bonds of the United States, or 
bonds or securities fully guaranteed both as to principal and interest by the 
United States, or bonds or notes of the State of North Carolina, unless the 
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vendor shall deliver with the securities an opinion of an attorney-at-law, 
believed by the Commission to be competent and to be recognized by 
investment dealers as an authority upon the law of public securities, to the 
effect that the securities purchased are valid and binding obligations of the 
issuing governmental agency or unit, unless the Commission shall be satisfied 
that such opinion can be readily obtained when required, it being the intention 
of this requirement to assure the Commission that such securities are valid and 
that they will not be unsalable by the Commission because of doubts as to the 
validity thereof. The Commission is empowered to appoint one or more of its 
members for the purpose of making purchases and sales of securities. (1925, c. 
o2is, O51941..c. 17.) 


§ 142-36. Interest of securities held as part of sinking fund. — The 
interest and revenues received upon securities held for any sinking fund and 
any profit made on the resale thereof shall become and be a part of such 
sinking fund. Bonds and notes of the State of North Carolina purchased for any 
sinking fund shall not be canceled before maturity, but shall be kept alive, and 
the interest and principal thereof shall be paid into the sinking fund for which 
the same are held. (1925, c. 62, s. 7.) 


§ 142-37. Registration of securities; custody thereof. — Where 
practicable, securities purchased for sinking funds shall be registered as to the 
principal thereof in the name of “The State of North Carolina for the sinking 
fund for” (here briefly identify the sinking fund) and may be released from 
such registration by the signature of the State Treasurer, but the Treasurer 
shall not make such release unless and until the securities to be so released 
shall have been sold by the Commission or until the Commission shall have 
ordered such release. The Treasurer may in his discretion keep all securities 
purchased for sinking funds in the vault in the revenue building or rent safety 
deposit boxes in responsible banks. (1925, ¢. 62, s. 8; 1947, c. 152.) 


§ 142-38. Expenses of Commission. — The necessary expense of the 
Commission for the rental of a safety deposit box, publication of 
advertisements, postage, insurance upon securities in transit, etc., not 
exceeding one- -twentieth of one percent ('/20 of 1%) of the amount in all sinking 
funds at the end of any fiscal vear, shall be a charge upon the general fund. 
(LN ZO4Can025 8:9.) 


§ 142-39. Report of Commission. — The Commission shall make a report in 
writing to the General Assembly not later than the tenth day of each regular 
and extraordinary session thereof, stating the nature and amount of all 
receipts and disbursements of each sinking fund since the last preceding 
report, and the amount contained in each fund, and giving an itemized 
statement of all investments of each fund as to name of security, purpose of 
issuance, date of maturity and interest rate, which report shall be spread upon 
the journals of the Senate and House of Representatives. (1925, c. 62, s. 10.) 


§ 142-40. Embezzlement by member of Commission. — If any member of 
the Commission shall embezzle or otherwise willfully and corruptly use or 
misapply any funds or securities in any sinking fund for any purpose other 
than that for which the same are held, such member shall be guilty of a felony, 
and shall be fined not more than ten thousand dollars ($10,000), or imprisoned 
in the State’s Prison not more than 20 years, or both, at the discretion of the 
court.(1925, c. 62,s..11.) 


§ 142-41. False entry by secretary or treasurer. — If the secretary or 
treasurer of the Commission shall wittingly or falsely make, or cause to be 
made, any false entry or charge in any book kept by him as "such officer, or 
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shall wittingly or falsely form, or cause to be formed, any statement of the 
condition of any sinking fund, or any statement required by this Article to be 
made, with intent in any of said instances to defraud the State, or any person 
or persons, such secretary or treasurer, as the case may be, shall-be guilty of a 
misdemeanor and fined at the discretion of the court not exceeding three 
thousand dollars ($3,000), and imprisoned for not exceeding three years. (1925, 
C02 sale 


§ 142-42. Interest of member in securities; removal. — If any member of 
the Commission shall have any pecuniary interest, either directly or indirectly, 
proximately or remotely, in any securities purchased or sold by the 
Commission, or shall act as agent for any investor or dealer for any securities 
to be purchased or sold by the Commission, or shall receive directly or 
indirectly any gift, emolument, reward, or promise of reward for his influence 
in recommending or procuring any such purchase or sale, he shall forthwith be 
removed from his position, and shall upon conviction be guilty of a 
misdemeanor, and fined not less than fifty dollars ($50.00) nor more than five 
hundred dollars ($500.00), and be imprisoned, in the discretion of the court. 
C1OZbaCOzr oe kos) 


§ 142-43. Report of sufficiency of sinking fund. When the funds or 
securities in any sinking fund shall be found by the Sinking Fund Commission 
to be sufficient with interest accretions reasonably to be expected for the 
retirement at maturity of all bonds for which such sinking fund is held, and 
when the Commission shall file a statement of such finding in the office of the 
Auditor and in the office of the State Treasurer, further payments into such 
sinking fund shall be suspended and shall not again be made unless such fund 
should thereafter become insufficient for any reason. (1925, c. 62, s. 18.) 


ARTICLE 5. 
Sinking Funds for Highway Bonds. 


§ 142-44. Highway bonds; annual payments. — For the retirement of the 
principal of nineteen million five hundred thousand dollars ($19,500,000) 
highway serial bonds heretofore issued under Chapter two, Public Laws of 
1921, regular session, a sinking fund is created, into which fund the State 
Treasurer shall pay during the fiscal year ending June 30, 1924, from any funds 
not heretofore pledged or appropriated, the sum of one hundred thousand 
dollars ($100,000). (1923, c. 188, s. 2; C.S., s. 7472(s); 1925, c. 62, s. 15.) 

Cross References. — As to transfer of repeal of this Article insofar as it conflicts with 
sinking fund created by this section to general Article 7 of this Chapter, see note under § 
fund bond sinking funds, see § 142-53. As to 142-50. 


§ 142-45. Highway bonds not issued; annual payments. — For the 
retirement of the principal of bonds issued for highway purposes, Chapter two, 
Public Laws of 1921, regular session, over and above the nineteen million five 
hundred thousand dollars ($19,500 000) heretofore issued, a sinking fund is 
hereby created into which fund the ‘State Treasurer shall pay during the fiscal 
year ending June 30, 1924, from any funds not heretofore pledged or 
appropriated, the sum of four hundred thousand dollars ($400,000). (1928, ec. 
LSS 6a Geo Sai Aial Or Oe rO4 Sol Oa) 


§ 142-46. Source of funds. — All of the highway bond sinking fund 
payments to be made under G.S. 142-44 and 142-45, aggregating five hundred 
thousand dollars ($500,000) annually, shall be made from the revenues 
collected under the provisions of said Chapter two, Public Laws of 1921, if such 
revenues are sufficient therefor after setting aside therefrom the moneys 
provided by said Chapter two for the maintenance of the Board of 
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Transportation and the expenses of collecting highway revenues, and after 
setting aside moneys necessary for the payment of maturing principal of and 
interest upon highway bonds of the State: provided, however, that no holder of 
any highway bonds of the State shall be prejudiced by this amendment or by 
any act amendatory of this section passed subsequent to the issuance of such 
bonds, and any such bondholder shall be entitled to all rights to which he would 
be entitled if no such amendment had been made. (1923, c. 188, s. 4; C. S., s. 
fata, Lo2ay CO) Ab Asis es 133; Soa N07 seh oo) 

Editor’s Note. — The 1973 amendment 
substituted “Board of Transportation” for 
“State Highway Commission.” 


ARTICLE 5A. 


Exchange and Canceilation of Bonds Held in Sinking Funds; 
Investment of Moneys. 


§ 142-47. Exchange of securities. — The State Sinking Fund Commission 
is hereby authorized to exchange any bonds of the State which shall at any 
time be held as an investment of moneys in any sinking fund under its control 
for like principal amounts of bonds of the State which shall then be held as an 
investment of moneys in any other sinking fund under its control, and in each 
such exchange each such sinking fund shall be charged with the market value 
of the bonds received by it, plus the accrued interest thereon, and shall be 
credited with the market value of the bonds exchanged therefor, plus the 
accrued interest thereon. Any difference in the amounts of such charges and 
such credits shall be adjusted by making the appropriate transfer of moneys 
from one sinking fund to the other sinking fund. The market value of each bond 
so exchanged shall be determined by the Commission, and such determination 
shall be based, as far as practicable, upon the current offering prices of bankers 
and dealers, taking into account the interest rates borne by the bonds and their 
maturities. (19438, c. 321, s. 1.) 


§ 142-48. Investment of sinking funds. — The State Sinking Fund 
Commission shall invest the moneys in the sinking funds created by G.S. 
142-44 and 142-45 in highway bonds of the State unless the Commission shall 
determine that it would be more practicable, at the time of such investment, to 
invest such moneys in other bonds of the State or in other securities eligible for 
such investment. (1948, c. 321, s. 2.) 


§ 142-49. Cancellation of highway bonds in sinking funds; increase of 
payments to funds. — If requested so to do by the Governor and Council of 
State, the State Sinking Fund Commission may at any time cancel any 
highway bonds of the State which are held in the sinking fund created by G.S. 
142-44 and which are a part of the bonds for the payment of which said sinking 
fund was so created, and to cancel any highway bonds of the State which are 
held in the sinking fund created by G.S. 142-45 and which are a part of the 
bonds for the payment of which said sinking fund was so created. 

Upon the cancellation of any highway bonds of the State which are held in 
the sinking fund created by G.S. 142-44, as hereinabove provided, the annual 
payment to ke made into said sinking fund in each year after such cancellation 
shall be increased from one hundred thousand dollars ($100,000) to one 
hundred and fifty thousand dollars ($150,000). Upon the cancellation of any 
highway bonds of the State which are held in the sinking fund created by G.S. 
142-45, as hereinabove provided, the annual payment to be made into said 
sinking fund in each year after such cancellation shall be increased from four 
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hundred thousand dollars ($400,000) to six hundred thousand dollars 
($600,000). (1943, c. 821, ss. 3-5.) 

Cross Reference. — For list of highway 
bonds acts, see Chapter 136, Article 8. 


ARTICLE 6. 
Citations to Bond and Note Acts. 


1. Bonds to fund bonds issued pursuant to any act of the General Assembly 
passed prior to May 20, 1861, exclusive of bonds issued for the construction of 
the North Carolina Railroad; bonds issued pursuant to 1865, c. 3; bonds issued 
pursuant to 1867, c. 56; bonds issued pursuant to an act ratified March 10, 1866, 
entitled “An Act to Provide for the Payment of the State Debt Contracted 
before the War”; bonds issued pursuant to an act ratified August 10, 1868, 
entitled “An Act to Provide for Funding the Matured Interest on the Public 
Debt”; or any registered certificates belonging to the Board of Education 
pursuant to an act of the General Assembly of 1867. Consolidated Statutes, ss. 
7411-7414, 7416-7432; 1879, c. 98, s. 1; 1901, c. 126; 1909, c. 399; 1913, c. 131; 1919, 
ce 314. 

2. Bonds for the care of the insane, and to pay the deficit in the account of 
the State Hospital at Morganton. Consolidated Statutes, ss. 7433-7436; 1909, c. 
510. 

3. Bonds for payment of State bonds issued pursuant to 1908, c. 750 and 
1905, c. 543, and to pay the holders of bonds of the issue upon which the South 
Dakota judgment was rendered. Consolidated Statutes, ss. 7440-7444; 1909, c. 
718; 191 1Lec# 73: 

4. Bonds for State building. Consolidated Statutes, ss. 7437-7439; 1911, c. 66. 

5. Bonds to relieve the deficit of the State treasury and to improve the new 
State building. Consolidated Statutes, ss. 7448-7452; 1913, c. 102. 

6. Bonds for central heating plant. Consolidated Statutes, ss. 7445-7447; 
19135c, 145: 

7. Bonds for construction and improvement of Caswell Training School at 
So Consolidated Statutes, ss. 5905-5912; 1911, c. 89, ss. 9, 10, 11; 1917, ¢. 

9. 

8. Bonds for permanently enlarging the State’s educational and charitable 
institutions. Consolidated Statutes, ss. 7459-7463; 1917, c. 154; Joint Resolution 
No. 40, 1917; 1919, c. 44; 1919, c. 314. 

9. Bonds for payment of North Carolina railroad bonds. Consolidated 
Statutes, ss. 7453-7458; 1919, c. 1; 1919, ¢c. 11. 

10. Notes in anticipation of the sale of bonds for permanent enlargement of 
certain State institutions. Consolidated Statutes, ss. 7464-7466, 7467-7472; 1919, 
C.o2d. 

11. Bonds to pay the notes authorized by 1921, c. 43. Consolidated Statutes, 
Ss. ee (47201); 1921 cc. 10T. 

12. Bonds for permanent enlargement and improvement of educational and 
charitable institutions. Consolidated Statutes, ss. 7472(a)-7472(i); 1921, c. 165; 
Ex. Sess. 1921, c. 82. 

13. Special building fund bonds issued for the purpose of providing a special 
building fund to be loaned to county boards of education. 1921, c. 147. 

14. Special building fund bonds issued for the purpose of providing a special 
building fund to be loaned to the county boards of education. Consolidated 
Statutes, ss. 5688-5694; 1923, c. 186, ss. 278-284; 1925, c. 201. 

15. Bonds for permanent ‘enlargement and improvement of educational and 
charitable institutions. Consolidated Statutes, ss. 7472(j)-7472(q) ; 1923, cc. 162, 
ike roe C102: LOAD scr AT L920. Gr con. 1935, c, 439: 1937, cc.’ 296, 392: Ex. 

ess. Cal. 
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16. Notes to balance the revenues and disbursements of the general fund at 
the close of the fiscal year of 1925. 1925, c. 112. 

17. Notes for funding prison debt. 1925, c. 132. 

18. Special! building fund bonds issued for the purpose of providing a special 
building fund to be loaned to county boards of education. 1927, c. 199. 

19. Bonds for Industrial Farm Colony for Women. 1927, c. 219, ss. 14-24: 
1931, c. 128. 

20. Bonds to acquire and develop State prison farm. 1927, c. 152; 1931, ¢. 110. 

21. Bonds for payment of notes and obligations issued pursuant to 1927, c. 
49; 1931, c. 28. 

22. Notes to balance the revenues and disbursements of the general fund at 
the close of the fiscal year of 1931, and to place the fiscal operations of the 
State for the biennium 1931-1933 upon a budgetary basis. 1931, c. 371, s. 2. 

23. Funding Bond Act of 19338. 1933, c. 330. 

24. Bonds for N.C. State stadium. 1933, c. 291; 1935, c. 62. 

25. Notes to pay appropriations for 1935 and 1937. 1935, c. 129. 

26. Notes for the purchase, by the State Textbook Purchase and Rental 
Commission, of textbooks and supplies for the pupils of the public schools of 
the State. 1935, c. 422) s. 6. 

27. Special building fund bonds issued for the purpose of providing a special 
Buln fund to be loaned to the county boards of education. 1935, c. 201, ss. 

28. Bonds for the purchase, by the State Textbook Commission, of textbooks 
and supplies for the pupils of the public schools of the State. 1937, c. 169, ss. 
7-10. 

29. Bonds to reimburse for emergency advances. 1937, c. 193 (biennium 
1937-1939). 

30. Board of health bonds for revenue producing undertakings. 1937, c. 324. 

31. New state office building bonds. 1937, c. 364. 

32. Notes to pay appropriations for the biennium ending June 30, 1941. 1939, 
Calis 

33. Validation of proceedings of the University of North Carolina relating to 
the issuance and payment of certain revenue bonds of the University 
authorized by 1935, c. 479, 1936, c. 2, and 1937, c. 323. 1939, c. 289. 

34. North Carolina State College Athletic Stadium Loan Act. 1939, c. 399. 

35. Bonds for the construction of an Eastern North Carolina Sanatorium for 
the Treatment of Tuberculosis. 1939, c. 325, ss. 7, 8, 9; 1941, c. 86, ss. 2, 2A. 

36. Bonds to reimburse the State treasury for advances made therefrom for 
Pee an ey apr oven ents at certain State institutions and for purchasing 

ooks. 1939, c. 67. 

37. Notes to pay appropriations for biennium ending June 30, 1943. 1941, c. 
4]. 

38. Bonds to reimburse funds for emergency advances. 1941, ¢. 81. 

39. Bonds for improvements at North Carolina State College of Agriculture 
and Engineering. 1941, c. 94. 

40. Bonds to refund the outstanding athletic stadium bonds issued by the 
North Carolina State College of Agriculture and Engineering of the University 
of North Carolina, and bonds for the liquidation of the outstanding 
aaa of the athletic department of said institution. 1941, c. 169. See 
also c. 240. 

41. Bonds or notes for the protection of the State’s interest in the Atlantic 
and North Carolina Railroad. 1941, c. 170. 

42. Bonds and notes for construction of a building and improvements at 
North Carolina State College of Agriculture and Engineering. 1941, c. 240. 
aaah Notes to pay appropriations for biennium ending June 30, 1945. 1943, c. 

44. Bonds for loan to Atlantic and North Carolina Railroad for rehabilitation 
of properties. 1943, c. 412. 
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45. Bonds for loan to Atlantic and North Carolina Railroad for refunding 


certain indebtedness. 1943, c. 443. 


46. State Ports Bond Act of 1949. 1949, c. 820. 
47. School plant construction and repair bonds. 1949, cc. 1020, 1249 (sg. 22'/2), 


1295. 


48. State Mental Institutions Bond Act of 1953. 19538, c. 1148. 
49. State Permanent Improvement Bond Act of 1953. 1958, c. 1149. 
50. Bonds for dormitories at University of North Carolina and ‘certain 


colleges. 1955, ¢. 1289. 


51. State Capital Improvement Bond Act of 1957. 1957, c. 935. 


52. Capital Improvement State Voted Bond Improvement Act of 1959. 1959, 
38. 


53. State Capital Improvement Act of 1959. 1959, c. 1039; 1965, c. 1201. 

54. State Capital Improvement Legislative Bond Act of 1961. 1961, ¢e. 951. 

55. State Capital Improvement Voted Bond Act of 1961. 1961, c. 1037. 

56. Stadium Revenue Bond Act. 1968, c. 686. 

57. State Capital Improvement Legislative Bond Act of 1963. 19638, c. 838. 

58. Bonds to provide funds for public school facilities in the counties of the 


State. 1963, c. 1079. 


59! Capital Improvement Legislative Bond Act of 1965. 1965, c. 915. 


Cross References. — As to refunding bonds 
issued under Session Laws 1955, c. 1289, see § 
116-195. 

For list of highway bond acts, see Chapter 
136. Article 8. 


Cited in Dilday v. Beaufort County Bd. of 
Educ., 267 N.C. 438, 148 S.E.2d 513, 149 S.E.2d 
345 (1966) (subdivision 58). 


ARTICLE 7. 
General Fund Bond Sinking Fund. 


§ 142-50. Title of Article. — This Article shall be known as “the State 
General Fund Bond Sinking Fund Act of 1945.” (1945, c. 3, s. 1.) 


Laws Repealed. — Section 2 of the act 
inserting this Article provides: “All laws and 
clauses of laws in conflict with this act, and in 
particular Chapter six of the Session Laws of 
one thousand nine hundred and forty-three, the 
State Post-War Reserve Fund Act, insofar as it 
conflicts with the appropriations herein made, 
and Chapter one hundred and eighty-eight of 
one thousand nine hundred and twenty-three, 
Chapter one hundred and ninety-two of one 


thousand nine hundred and_ twenty-five, 
Chapters one hundred and forty-seven, one 
hundred and fifty-two and two hundred and 
nineteen of one thousand nine hundred and 
twenty-seven, insofar as contributions are 
required to be made to these sinking funds for 
the redemption of general fund bonds covered 
by these acts, which bonds are provided for 
under the general fund bond sinking fund 
established by this act, are hereby repealed.” 


§ 142-51. Creation of fund. — There is hereby created a State General 
Fund Bond Sinking Fund for the purpose of retiring all outstanding general 
fund bonds and interest as they mature from time to time. (1945, ¢c. 3, s. 1.) 


§ 142-52. Amount placed in fund. — There is appropriated from the 
general fund of the State the sum of fifty-one million, five hundred eighty-five 
thousand and seventy-nine dollars ($51,585,079), which funds shall be taken 
from the general fund surplus, as may now exist or as may accrue by June 30, 
1945, as far as possible and any additional amount necessary to provide the 
sum of fifty-one million, five hundred eighty-five thousand, and seventy-nine 
dollars ($51,585,079) shall be taken from the State Post-War Reserve Fund 
established under G.S. 143-191 to 143-194, and the amount necessary for this 
purpose is hereby appropriated from the State Post-War Reserve Fund, which 
sum so Aero trated esol be transferred to “the State General Fund Bond 
Sinking Fund” and shall be used exclusively for the purpose of retiring the 
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principal and interest on outstanding general fund bonds authorized by and 
issued under the authority of the following acts of the legislature, to wit: 


Title of Issue Chapter Year 
BS ELEMIS Lea ee ce ne ie ae whe ne Soma 510 1909 
Peas EE, Ts ge nce wc a = RAD < oeceeews 399 1909 
ACIS LY a LIDIA FOS oe be ety abuse one 66 1911 
aU OT CODIGMINCEUYeitits Sele cea ee ee 87 1911 
PETAL LICr Tl ee SPN et inc 0k inns as doped, 73 1911 
SOTO VEIM CULM ee) th, ain. ete a dedites 102 1913 
Sh TM f agit: lk op Ui bh a ie a ee 107 1921 
MoucaiiOnaldng Charitavleme ws eee, 22.0 a) eee 165 1921 
HoONcanonsauanoicnaritablien, -...)  .aee Pee ee 162 1923 
HoucaMondant Charitavlen’ © eee) e. 45, ., ee 192 1925 
Himico lonauanGchabiianles.« ) aa) ee een ek eee oe 147 £O2T 
Great Smoky Mountains Park (Serial) .............. 48 1927 
HKarmrColony.foraWomenn ic. pis. . bag. siaaincraneh, 219 1927 
rhe stateprisondarmmmeen ager, 1s ve chineinie ae 152 1927 
World\Wareveteransioan™, ?  ...  ... nee as 97 1927 
Woriaiwar vetcransloan ts. 2), , yey uma) a 298 1929 
General fund bonds (Debit balance).................. 330 1933 
Hducahionaland,charitables + vem, bebo teat o 296 1937 
BRO LCIOERICE DULG Wea! ce Ae Aw ts ys ttc 5 Ne 365 1937 
Permanentimprovement =... weg tae Joni 1 1938 
Permanent improvement andschoolbooks  .—s—s—ssas Gi 1939 
Permanent ma pravernien tae ame a ee 240 194] 
etitaien iim DOVE IM GllUaewd tv Ole hac gee 81 1944 
Penmanen miiiouevemment st. ged) es es 86 1941 


(1945, c. 3, s. 1; 1949, c. 655.) 


§ 142-53. Merger of general fund bond sinking funds previously created. 
— The general fund bond sinking funds heretofore created under authority of 
Chapter 188 of the Public Laws of 1923, Chapter 192 of the Public Laws of 1925, 
Chapter 147 of the Public Laws of 1927, Chapter 152 of the Public Laws of 1927, 
and Chapter 219 of the Public Laws of 1927 for pe RO ee of retiring certain 
long term general fund bonds are hereby combined with, transferred to and 
made a part of “the State General Fund Bond Sinking Fund of 1945,” and 
together with the sum of fifty-one million, five hundred eighty-five thousand, 
and seventy-nine dollars ($51,585,079) appropriated by this law shall be used to 
retire the general fund bonds and interest as they may mature from time to 
fime461 945% C13e sls) 

Editor’s Note. — The 1923 act referred to in 
this section was codified as §§ 142-44 through 
142-46. 


§ 142-54. Provisions of Sinking Fund Commission Act applicable. — The 
moneys paid into “the State General Fund Bond Sinking Fund of 1945” herein 
provided for, shall in all respects, be subject to the requirements, limitations 
and provisions of Chapter 62 of the Public Laws of 1925, and as amended, and 
known as “the Sinking Fund Commission Act.” (1945, ¢. 3, s. 1.) 

Editor’s Note. — The 1925 act referred to in 
this section was codified as §§ 142-30 through 
142-45. 
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CH. 148. STATE DEPARTMENTS, ETC. 


Chapter 143. 
State Departments, Institutions, and Commissions. 
Article 1. Sec. ‘ : : 
; upon adequacy of revenues to 
Executive Budget Act. support them. 
Sec. 143-26. Director to have discretion as to 
143-1. Scope and definitions. manner of paying annual 
143-2. Purposes. appropriations. 
143-3. Examination of officers and agencies; 143-27. Appropriations to educational, chari- 
disbursements. table and correctional insti- 


143-3.1. Transfer of functions. 
143-3.2. Issuance of warrants upon State 
Treasurer. 


143-4. Advisory Budget Commission. 

143-5. Appropriation rules. 

143-6. Information from departments and 
agencies asking State aid. 

143-7. Itemized statements and forms. 

143-8. Statements of State Disbursing Officer 
as to legislative expenditures. 

143-9. Information to be furnished upon 
request. 

143-10. Preparation of budget and _ public 
hearing. 


143-11. Survey of departments. 
143-11.1. Photographs to aid in determining 
needs of institutions requesting 
permanent improvements. 
containing proposed  appro- 
priations. 
143-13. Printing copies of budget report and 
bills and rules for the 
introduction of the same. 
meetings of committees con- 
sidering the budget report and 
appropriation bill. 
143-15. Reduction and increase of items by 
General Assembly. 

governs all departmental, 
agency, etc., appropriations. 
143-17. Requisition for allotment. 
143-18. Unencumbered balances to revert to 

treasury; capital appropriations 


143-12. Bills 


143-14. Joint 


143-16. Article 


excepted. 
143-18.1. Increase or decrease of projects 
within capital improvement 


appropriations; requesting au- 
thorization of capital projects 
not specifically provided for. 

143-19. Help for Director. 

143-20. Accounting records and audits. 

143-21. Issuance of subpoenas. 

143-22. Surveys, studies and examinations of 
departments and institutions. 

143-23. All maintenance funds for itemized 
purposes; transfers between 
objects and items. 

143-23.1. Maintenance funds for the State 
Auditor and State Treasurer. 

143-24. Borrowing of money by State 
Treasurer. 

143-25. Maintenance appropriations dependent 


tutions are in addition to 
receipts by them. 

143-27.1. Allocation of funds appropriated for 
area vocational training schools. 

143-28. All State agencies under provisions of 
this Article. 

143-29. Delegation of power by Director. 

143-30. Budget of State institutions. 

143-31. Building and permanent improvement 
funds spent in accordance with 
budget. 

143-31.1. Study and review of plans and 
specifications for building, 
im provement, etc., projects. 

143-31.2. Appropriation, allotmert, and ex- 
penditure of funds for 


historic and_ archeological 
property. 

143-32. Person expending an appropriation 
wrongfully. 


143-33. Intent. 

143-34. Penalties and punishment for  vio- 
lations. 

143-34.1. Payrolls submitted to the Director 
of the Budget; approval of 
payment of vouchers. 

143-34.2. Information as to requests for 
nonstate funds for projects 
imposing obligation on State; 
statement of participation in 
contracts, etc., for nonstate 
funds. 

143-34.3. Non-State-Personnel-Act employee 
salary schedule to be furnished 
General Assembly. 

143-34.4. Legislative fiscal research 
participation. 


Article 2. 
State Personnel Department 
143-35 to 143-47. [Repealed.] 


Article 2A. 


Incentive Award Program for State 
Employees. 


143-47.1 to 143-47.5. [Repealed.] 


staff 


Article 3. 
Purchases and Contracts. 


143-48. Purpose and implementation. 
143-49. Powers and duties of Director. 
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Sec. 

143-49.1. Purchases by volunteer nonprofit fire 
department and lifesaving and 
rescue squad. 

143-50. Certain contractual powers exercised 
by other departments trans- 
ferred to Director. 

143-51. Reports to Director required of all 
agencies as to needs. 

143-52. Competitive bidding procedure; con- 
solidation of estimates by Di- 
rector; bids; awarding of con- 
tracts. 

1438-52.1. [Repealed.] 

143-53. Rules and regulations. 

143-54. Certification that bids were submitted 

without collusion. 

Requisitioning for supplies by agencies; 

must purchase through sources 

certified. 
purchases excepted 
provisions of Article. 

Purchases of articles’ in 
emergencies. 

Contracts contrary to provisions of 
Article made void. 

Preference given to North Carolina 
products and citizens, and 
articles manufactured by State 
agencies. 

Rules and regulations covering certain 
purposes. 

Standardization Committee. 

Law applicable to printing Supreme 
Court Reports not affected. 

Financial interest of officers in sources 

of supply; acceptance of bribes. 

disposal and destruction of 
firearms. 

143-64. [Repealed.] 


Article 3A. 
State Agency for Surplus Property 
143-64.1. Department of Administration des- 
ignated State agency for sur- 
plus property. 
143-64.2. Authority and duties of the State 
agency for surplus property. 
143-64.3. Power of Department of Ad- 
ministration and Director to 
delegate authority. 
143-64.4. Warehousing, transfer, etc., charges. 
143-64.5. Department of Agriculture exempted 
from application of Article. 


Article 4. 


World War Veterans Loan 
Administration. 


143-65 to 143-105. [Deleted.] 


Article 5. 


Check on License Forms, Tags and 
Certificates Used or Issued. 


143-106. Authority of State Auditor as to blank 


143-55. 


143-56. Certain from 


143-57. certain 
143-58. 


143-59. 


143-60. 


143-61. 
143-62. 


143-63. 


143-63.1. Sale, 
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Sec. 
forms of licenses, etc.; monthly 
report to Auditor; spoiled and 
damaged forms; forms marked 
“void” and unnumbered forms. 
143-107. [Transferred.] 


Article 6. 
Officers of State Institutions. 


143-108. 
143-109. 


Secretary to be elected from directors. 

Directors to elect officers and 
employees. 

Places vacated for failure to attend 
meetings. 

Director not to be elected to position 
under board. 

Superintendents to be within call of 
board meetings. 

Trading by interested officials for- 
bidden. 

Diversion of appropriations to State 
institutions. 

Trustee, director, officer or employee 
violating law guilty of mis- 
demeanor. 

Venue for trial of-offenses. 


Article 7. 


Inmates of State Institutions 
to Pay Costs. 


Institutions included. 

Governing board to fix cost and 
charges. 

143-118.1. Governing board may compromise 
account. 

Payments. 

Determining who is able to pay. 

Action to recover costs. 

No limitation of such action. 

Power of trustees to admit indigent 
persons. 

Suit by Attorney General; venue. 

143-125. Judgment; never barred. 

143-126. Death of inmate; lien on estate. 

143-126.1. Lien on patient’s property for unpaid 

balance due institution. 

143-127. Money paid into State treasury. 

143-127.1. Parental liability for payment of 

cost of care for long-term 

patients in Department of 

Human Resources facilities. 


143-110. 
143-111. 
143-112. 
143-113. 
143-114. 


143-115. 


143-116. 


143-117. 
143-118. 


143-119. 
1438-120. 
143-121. 
143-122. 
143-123. 


143-124. 


Article 8. 
Public Building Contracts. 
143-128. Separate specifications for building 


contracts; responsible  con- 
tractors. 

143-129. Procedure for letting of public 
contracts; purchases from 


federal government by State, 
counties, etc. 

143-130. Allowance for convict labor must be 
specified. 
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Sec. 


143-131. When counties, cities, towns and other 
subdivisions may let contracts 
on informal bids. 

143-132. Minimum number of bids for public 
contracts. 

143-133. No evasion permitted. 

143-134. Applicable to Board of Transportation 
and Department of Correction; 
exceptions. 

143-134.1. Interest on final payments due to 
prime contractors. 

143-135. Limitation of application of Article. 

143-135.1. State buildings exempt from county 
and municipal building re- 
quirements; consideration of 
recommendations by counties 
and municipalities. 

143-135.2. Contracts for restoration of historic 
buildings with private dona- 


tions. 
143-135.3. Procedure for settling controversies 
arising from contracts; civil 


actions on disallowed claims. 
143-135.4. Authority of Purchase and Contract 

Division of Department of 

Administration not repealed. 


Article 9. 


Building Code Council and 
Building Code. 


143-136. Building Code 
membership. 

143-137. Organization of Council; rules and 
regulations; meetings; — staff; 
fiscal affairs. 

143-138. North Carolina State Building Code. 

143-139. Enforcement of Building Code. 

143-139.1. Certification of manufactured build- 
ings, structures or  com- 
ponents by recognized inde- 
pendent testing laboratory. 

143-140. Hearings before enforcement agencies 
as to questions under Building 
Code. 

143-141. Appeals to Building Code Council. 

143-142. Further duties of the Building Code 
Council. 

143-143. Effect on certain existing laws. 

143-143.1. [Repealed.] 

143-143.2. Electric wiring of houses. 


Article 9A. 


Uniform Standards Code for Mobile 
Homes. 


. Short title. 

. Definitions. 

. Statement 
power. 

. Approval and licensing of persons and 
inspection depart ments. 

. Compliance with the Commissioner’s 
rules. 


Council created; 


143-144 
143-145 
143-146 


of policy; rule-making 


143-147 


143-148 
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143-149. Necessity for obtaining label or 
certificate for purposes of sale. 

143-150. No electricity to be furnished units 
not in compliance. 

143-151. Penalties. 

148-151.1. Enforcement. 


Article 10. 


Various Powers and Regulations. 


143-152. Injury to water supply misdemeanor. 

143-153. Keeping swine near State institutions; 
penalty. 

143-154. Expenditures for departments and 
institutions; accounting and 
warrants. 

142-155. Institutions to file monthly state- 
ments with Auditor. 

143-156. Certain institutions to report to 
Governor and General As- 
sembly. 

143-157. Reports of departments and_in- 
stitutions; investigations and 
audits. 

143-158. Special investigations. 

143-159. Governor given authority to direct 
investigation. 

143-160. Conduct of investigation. 

143-161. Stenographic record of proceedings. 

143-162. [Repealed.] 


Article 11. 


Revenue Bonds and Govern- 
mental Aid. 

143-163. State agencies may issue bonds to 
finance certain public under- 
takings. 

. Acceptance of federal loans and grants 
permitted. 

. Approval by Governor and Council of 
State necessary; covenants in 
resolutions authorizing bonds. 


143-164 


143-165 


Article 12. 


Law-Enforcement Officers’ Benefit and 
Retirement Fund. 


143-166. Law-Enforcement Officers’ 
and Retirement Fund. 
Article 12A. 


Law-Enforcement Officers’, Firemen’s and 
Rescue Squad Workers’ Death 
Benefit Act. 


Benefit 


143-166.1. 
145-166.2. 
143-166.3. 
143-166.4. 
143-166.5. 
143-166.6. 
143-166.7. 


Purpose. 

Definitions. 

Pay ments; determination. 
Funds; conclusiveness of award. 
Other benefits not affected. 
Awards exempt from taxes. 
Applicability of Article. 
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Article 13. 


Publications. 
Sec. 
143-167. [Transferred.] 
143-168. Reports; conciseness; controls. 
143-169. Limitations on publications. 
143-170. [Repealed.] 


Article 14. 
North Carolina Zoological Authority. 


143-171. Creation of Zoological Authority. 

143-172. Board of Directors. 

143-173. Advisory Board. 

143-174. Site committee. 

143-175. Powers of the Board. 

143-176. Executive committee. 

143-176.1. Zoo Director. 

143-177. Right to receive gifts. 

143-177.1. North Carolina Zoological Garden 
Fund. 

143-177.2. Cities and counties. 

143-177.3. Sources of funds. 


Article 15. 


Commission on Interstate Cooperation. 


143-178. North Carolina) Commission — on 
Interstate Cooperation. 

143-179. Officers of the Commission. 

143-180. Senate members on interstate co- 
operation. 

143-181. House members on interstate co- 
operation. 

143-182. Terms of office of members. 

143-183. Functions and purpose of Com- 
mission. 

143-184. Appointment of delegations and 
committees; persons eligible for 
membership; advisory boards. 

143-185. Reports to the Governor and General 
Assembly; expenses; employ- 
ment of secretary, etc. 

143-186. Council of State Governments a joint 
governmental agency. 

143-187. [Transferred.] 

143-188. [Repealed.] 


Article 16. 
Spanish-American War Relief Fund. 
143-189, 143-190. [Repealed.] 


Article 17. 
State Post-War Reserve Fund. 


143-191. Appropriation for fund. 

143-192. Fund to be invested by Governor and 
Council of State; State 
Treasurer custodian. 

143-193. Fund to be held for such use as 
directed by General Assembly. 

143-194. Report to General Assembly 
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Article 18. 


Rules and Regulations Filed with 
Secretary of State. 

Sec. 

143-195. Certain State agencies to file 
administrative regulations or 
rules of practice with Secre- 
tary of State; rate, service 
or tariff schedules, ete., ex- 
cepted. 

143-196. Rules and regulations effective only 
after filing; date of filing to be 
shown. 

143-197. Copies of rules and 
available to public. 

143-198. Construction of Article. 

143-198.1. State agencies and boards to file 
copy of certain administrative 
rules with clerks of superior 
courts; clerks to file as official 
records. 


Article 19. 
Roanoke Island Historical Association. 


143-199. Association under 
control of State. 

143-200. Members of board of 
terms; appointment. 

143-201. Bylaws; officers of board. 

143-202. Exempt from taxation; 
donations. 

143-203. State Auditor to make annual audit. 

143-204. Authorized allotment from Contin- 
gency and Emergency Fund. 


regulations 


patronage and 


directors; 


gifts and 


Article 19A. 


Governor Richard Caswell Memorial 
Commission. 


143-204.1 to 143-204.4. [Repealed.] 

Article 19B. 
Historic Swansboro Commission. 

143-204.5 to 143-204.7. [Repealed.] 

Article 20. 
Recreation Commission. 

143-205 to 143-210.1. [Repealed.] 

Article 21. 


Department of Water and Air Resources. 


Part 1. Organization and Powers Generally; 
Control of Pollution. 


143-211. Declaration of public policy. 

143-212. Department of Water and Air 
Resources created. 

143-213. Definitions. 

143-214. Board of Water and Air Resources. 

143-214.1. Water; water quality standards 
and classifications; duties of 
Board. 


143-214.2. Prohibited discharges. 


Sec. 
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143-215. Effluent standards and limitations. 


143-215.1. 


143-215.2. 
143-215.3. 


143-215.4. 


143-215.5. 
143-215.6. 
143-215.7. 


143-215.8. 


Control of sources of water 
pollution; permits required. 

Special orders. 

General powers of Board; auxil- 
iary powers. 

General provisions as_ to 
cedure; seal; hearing officer. 


pro- 


Judicial review. 

Enforcement procedures. 

Effect on laws applicable to public 
water supplies and_ the 
sanitary disposal of sewage. 

[Repealed.] 


143-215.8A. Planning. 


143-215.9. 


143-215.10. 


Restrictions on authority of the 
Board. 

Transfer of all powers and duties 
of Department of Water Re- 
sources, including personnel 
and records of the Board; title 
of Article. 


Part 2. Regulation of Use of Water Re- 


143-215.11. 
143-215.12. 
143-215.13. 
143-215.14. 
148-215.15. 


143-215.16. 


143-215.17. 
143-215.18. 


143-215.19. 


143-215.20. 
143-215.21. 
143-215.22. 


143-215.23. 
143-215.24. 
143.215.25. 


143-215.26. 
143-215.27. 


1438-215.28. 


143-215.29. 


143-215.30. 


sources. 

Short title. 

Declaration of purpose. 

Declaration of capacity use 
areas. 


Regulations within capacity use 
areas; scope and procedures. 
Permits for water use within capac- 
ity use areas — procedures. 


Permits for water use within 
capacity use areas — duration, 
transfer, reporting, measure- 
ment, present use, fees and 
penalties. 

Violations 

Map or description of boundaries 


of capacity use areas. 
Rights of investigation, 
access and inspection. 
Rules and regulations. 
Definitions. 
Law of riparian 
changed. 


entry, 


rights not 


Part 3. Dam Safety Law. 


Short title. 

Declaration of purpose. 

Definitions. 

Construction of dams. 

Repair, alteration, or removal of 


dam. 

Action by Board upon _ appli- 
cations. 

Supervision by qualified engi- 
neers; reports and modifica- 
tion during work. 

Notice of completion; certifi- 


cation of final approval. 
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1438-215.31. 


143-215.32. 
143-215.33. 
143-215.34. 


143-215.35. 
143-215.36. 
143-215.37. 


Supervision over maintenance 
and operation of dams. 

Inspection of dams. 

Judicial review. 

Investigations by Department; 
rules and regulations; employ- 
ment of consultants. 

Liability for damages. 

Violations; penalities. 

Rights of investigation, 
access and inspection. 


entry, 


Part 4. Federal Water Resources 


143-215.38. 
143-215.39. 
143-215.40. 


143-215.41. 


143-215.42. 
143-215.43. 


Development Projects. 


Short title. 

Public policy. 

Resolutions and ordinances assur- 
ing local cooperation. 

Items of cooperation to which 
localities and the State may 
bind themselves. 

Acquisition of lands. 

Additional powers. 


Part 5. Right of Withdrawal of 


143-215.44. 
143-215.45. 
143-215.46. 
143-215.47. 


143-215.48. 
143-215.49. 


143-215.50. 


Impounded Water. 


Right of withdrawal. 

Transfer of right of withdrawal. 

Exercise of right of withdrawal. 

Effect of right of withdrawal on 
discharges of water. 

Determining streamflows. 

Right of withdrawal for use in 
community water supply. 

Interpretation with other 
utes. 


stat- 


Part 6. Floodway Regulation. 


143-215.51. 
143-215.52. 
143-215.53. 
143-215.54. 
143-215.55. 
143-215.56. 


143-215.57. 
143-215.58. 
143-215.59. 
143-215.60. 
143-215.61. 


Preamble. 

Definitions. 

Artificial obstruction prohibited. 

Floodway uses. 

Existing artificial obstructions. 

Delineation of floodway; powers 
of Board of Water and Air 
Resources; powers of local 
governments. 

Procedures in issuing permits. 

Violations and penalties. 

Other approvals required. 

Liability for damages. 

Floodplain management. 


Part 6A. Hurricane Flood Protection and 
Beach Erosion Control Project 


Revolving Fund. 


143-215.62. Revolving fund established; con- 


ditions and procedures. 


Part 7. Water and Air Quality Reporting. 
143-215.63. Short title. 
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143-215.64. 
143-215.65. 
143-215.66. 
143-215.67. 


Purpose. 

Reports required. 

Monitoring required. 

Acceptance of wastes to disposal 
systems and air-cleaning de- 
vices. 

Rules and regulations. 

Penalties. 

to 143-215.74. [Reserved.] 


143-215.68. 
143-215.69. 
143-215.70. 


Article 21A. 
Oil Pollution Control. 
Part 1. General Provisions. 


143-215.75. Title. 

143-215.76. Purpose. 

143-215.77. Definitions. 

143-215.78. Oil pollution control program. 

143-215.79. Inspections and_ investigations; 
entry upon property. 

Confidential information. 

Authority supplemental. 

Local ordinances. 


143-215.80. 
1438-215.81. 
143-215.82. 


Part 2. Oil Discharge Controls. 


143-215.83. 
143-215.84. 


Discharges. 
Removal 
charges. 
Required notice. 
Other State agencies. 
Oil Pollution Protection Fund. 
Payments to State agencies. 
Multiple liability for necessary 
expenses. 
Liability for 
resources. 
Penalties. 
Lien on vessel. 
Liability for damage caused. 
Joint and several liability. 


of prohibited  dis- 
143-215.85. 
143-215.86. 
143-215.87. 
143-215.88. 
143-215.89. 
143-215.90. damage to public 
143-215.91. 
143-215.92. 
143-215.93. 
143-215.94. 


Part 3. Oil Terminal Facilities. 


143-215.95. Duties of Secretary of Natural 
and Economic Resources. 

143-215.96. Oil terminal facility registration. 

143-215.97. Recommendations; regulations. 

143-215.98. Violations. 

143-215.99. Oil refinery permits. 

143-215.100 to 143-215.104. [ Reserved.] 


Article 21B. 
Air Pollution Control. 


Declaration 
tions. 

Administration 
program. 

Air quality 
classifications. 

Control of sources’. of 
pollution; permits required. 

Control of complex sources. 

Special orders. 


143-215.105. of policy; defini- 


143-215.106. of air quality 


143-215.107. standards and 


148-215.108. air 


143-215.109. 
143-215.110. 
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143-215.111. General powers of Board; 
auxiliary powers. 

1438-215.112. Local air pollution control 
programs. 

143-215.113. General provisions as to  pro- 


cedure; appeals. 
143-215.114. Enforcement procedures. 


Article 22. 
State Ports Authority. 


143-216. Creation of Authority; membership; 
appointment, terms and va- 
cancies; officers; meetings and 
quorum; compensation. 

143-217. Purposes of Authority. 

143-218. Powers of Authority. 


143-218.1. Approval of acquisition and 
disposition of real property. 

143-219. Issuance of bonds. 

143-220. Power of eminent domain. 

143-221. Exchange of property; removal of 
buildings, ete. 

143-222. Dealing with federal agencies. 

143-223. Terminal railroads. 

143-224. Jurisdiction of the Authority; 
application of Chapter 20; 
appointment and authority of 
special police. 

143-225. Treasurer of the Authority. 

143-226. Deposit and disbursement of funds. 

143-227. Annual audit; copies to _ be 
furnished. 

143-227.1. Purchase of supplies, material and 
equipment. 

143-228. Liberal construction of Article. 

143-228.1. Warehouses, wharves, etc., on 
property abutting navigable 
waters. 

Article 23. 
Armories. 


148-229. Definitions. 

143-230, 143-231. [Repealed. ] 

148-232. Authority to foster development of 
armories and facilities. 

. Powers of Department specified. 

. Power to acquire land, 
contracts, ete. 

. Counties and municipalities may 
lease, convey or acquire 
property for use as armory. 

143-235.1. Prior conveyances validated. 

143-236. County and municipal appropriaticis 

for benefit of military units. 

148-236.1. Unexpended portion of State 

appropriations. 


143-233 


143-234 make 


143-235 


Article 23A. 
Stadium Authority. 
148-236.2 to 143-236.28. [Repealed. ] 
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Article 24. 


Wildlife Resources Commission. 
Sec. 
143-237. 
143-238. 
143-239. 
143-240. 


Title. 

Definitions. 

Statement of purpose. 

Creation of Wildlife 
Commission; districts; 
fications of members. 

Appointment and terms of office of 
Commission members; filling of 
vacancies. 

Vacancies by death, resignation or 
other wise. 
Organization of the 

election of officers; 
Rules of Order. 
Location of offices. 
Compensation of commissioners. 
Executive Director; appointment, 
qualifications, duties, oath of 
office, and bond. 
Transfer of powers, duties, jurisdic- 
tion, and responsibilities. 
143-247.1. Commission may accept gifts. 
143-248. Transfer of lands, buildings, records, 
equipment, and other prop- 
erties. 
Transfer of personnel. 
Wildlife Resources Fund. 
Cooperative agreements. 
Article subject to Chapter 113. 
Jurisdictional questions. 
Conflicting laws; regulations 
Department continued. 
143-254.1. Assent to act of Congress providing 


Resources 
quali- 


143-241. 


143-242. 


Commission; 
Robert’s 


143-243. 


143-244. 
143-245. 
143-246. 


143-247. 


143-249. 
143-250. 
143-251. 
143-252. 
143-253. 


143-254. of 


aid in fish restoration and 
management projects. 
Article 25. 


National Park, Parkway and Forests 
Development Commission. 


143-255. Commission created; members ap- 
pointed. 

Appointment of commissioners; term 
of office. 

Meetings; election of officers. 

Duties of the Commission. 

The Commission to make reports. 

Compensation of commissioners. 


Article 25A. 


Historic Sites Commission; Historic 
and Archeological Sites. 


143-260.1 to 143-260.5. [Repealed. ] 
Article 25B. 


State Nature and Historic Preserve 
Dedication Act. 


143-260.6. Short title. 
143-260.7. Purpose. 
143-260.8. Procedures. 


143-256. 


143-257. 
143-258. 
143-259. 
143-260. 
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143-260.9. Dedication shall not affect main- 
tenance and improvement of 
existing structures or facilities. 


Article 26. 
State Education Commission. 


143-261. Appointment and 
duties. 

Organization meeting; election 
officers; status of members. 

Comprehensive study of education 
problems. 

Per diem and travel allowances. 

Salary of executive secretary. 


Powers of executive secretary. 


membership; 


143-262. of 


143-263. 


143-264. 
143-265. 
143-266. 


Article 27. 


Settlement of Affairs of Certain 
Inoperative Boards and 
Agencies. 


143-267. Release and payment of funds to 
State Treasurer; delivery of 
other assets to Director of the 
Division of Purchase’ and 
Contract. 

Official records turned over 
Department of Cultural Re- 
sources; conversion of other 
assets into cash; allocation of 
assets to State agency or 
depart ment. 

Deposit of funds by State Treasurer. 

Statement of claims against board 
or agency; time limitation on 
presentation. 


143-268. to 


143-269. 
143-270. 


148-271. Claims certified to State Treasurer; 
payment; escheat of balance 
to University of North 
Carolina. 

143-272. Audit of affairs of board or agency; 
payment for audit and other 


expenses. 


Article 28. 
Communication Study Commission. 
143-273 to 148-278. [Expired.] 


Article 29. 


Commission to Study the Care of the 
Aged and Handicapped. 


148-279. Establishment and designation of 
Commission. 

143-280. Membership. 

143-281. Appointment and removal of 
members. 

143-282. Duties of Commission; recommenda- 
tions. 

143-283. Compensation. 


CH. 143. STATE DEPARTMENTS, ETC. 


Article 29A. 


Governor’s Council on Employment of 
the Handicapped. 

Sec. 

143-283.1. Short title. 

143-283.2. Purpose of Article; cooperation with 
President’s Committee. 

143-283.3. Celebration of National Employ the 
Physically Handicapped Week. 

143-283.4 to 143-283.6. [Repealed. ] 

143-283.7. Funds, expenses and gifts; reports. 

143-283.8. Governor’s Council nonpartisan and 
nonprofit. 

143-283.9, 143-283.10. [Repealed. ] 


Article 29B. 


Governor’s Coordinating Council on Aging. 


143-283.11 to 143-283.23. [Repealed.] 


Article 29C. 
Youth Councils Act. 


Short title. 

Declaration of purpose. 
Definitions. 

The Advisory Board. 
The State Youth Council. 
Local youth councils. 
The executive secretary. 
143-283.31. [Repealed.] 

143-283.32. Reports. 

143-283.33 to 143-283.40. [Reserved.] 


143-283.24. 
143-283.25. 
143-283.26. 
143-283.27. 
143-283.28. 
143-283.29. 
143-283.30. 


Article 29D. 


Manpower Council. 


143-283.41. Short title. 

143-283.42. Definitions. 

143-283.43. Council established. 

143-283.44. North Carolina Manpower Council; 
organization. 

143-283.45. Functions. 

143-283.46. Administrator; functions. 

143-283.47. Other State agencies. 

143-283.48. Cooperative Area Manpower Plan- 
ning System Committee. 

Article 30. 
John H. Kerr Reservoir Development 
Commission. 

143-284. Commission created; membership; 
terms of office; vacancies. 

143-285. Officers of Commission; meetings; 
rules, regulations and bylaws; 
quorum. 

143-286. Powers and duties generally; 
employees as special peace 
officers; rules and_ regula- 


tions; penalty for violation. 
143-286.1. Nutbush Conservation Area. 
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Sec. 

143-287. Biennial report; suggestions 
recom mendations. 

143-288. Expenses. 

143-289. Contributions from certain counties 
and municipalities authorized; 
other grants or donations. 

143-290. Requests for funds. 

143-290.1. Responsibility and duties of 
Department of Conservation 
and Development. 


Article 31. 


Tort Claims against State Departments 
and Agencies. 


and 


143-291. Industrial Commission constituted a 
court to hear and determine 
claims; damages. 

143-291.1. Costs. 

143-292. Notice of determination of claim; 

appeal to full Commission. 

Appeals to Court of Appeals. 

Appeal to Court of Appeals to act as 

supersedeas. 

Settlement of claims. 

Powers of Industrial 

deputies. 

Affidavit of 


143-293. 
143-294. 


143-295. 
143-296. Commission; 
143-297. docketing; 

hearing; 


or other 


claimant; 
venue; notice of 
answer, demurrer 
pleading to affidavit. 

143-298. Duty of Attorney General; expenses. 

143-299. Limitation on claims. 

143-299.1. Contributory negligence a matter 
of defense; burden of proof. 

143-300. Rules and regulations of Industrial 
Commission; destruction of 
records. 

143-300.1. Claims against 
boards of education for 
accidents involving — school 
buses or school transportation 
service vehicles. 


county and city 


Article 31A. 
Defense of State Employees. 


148-300.2. Definitions. 

143-300.3. Defense of State employees. 

148-300.4. Grounds for refusal of defense. 

143-300.5. Regulations for providing defense 
counsel. 


Article 32. 


Payroll Savings Plan for State 
Employees. 

143-301. Authority of Governor. 

143-302. Expenses. 

143-303. Agreements of employees with heads 
of departments, etc. 

. Salary deductions and purchase of 
bonds authorized. 

. Cancellation of agreements. 


143-304 


143-305 


CH. 148. STATE DEPARTMENTS, ETC. 


Article 33. 


Judicial Review of Decisions of 
Certain Administrative 


Agencies. 

Sec. 

143-306. Definitions. 

143-307. Right to judicial review. 

143-308. Right to judicial intervention when 
agency unreasonably delays 
decision. 

143-309. Manner of seeking review; time for 
filing petition; waiver. 

143-310. Contents of petition; copies served on 
all parties. 

143-311. Record filed by agency with clerk of 
superior court; contents of 
record; costs. 

143-312. Stay of board order. 

143-313. Procedure for taking newly discovered 
evidence. 

143-314. Review by court without jury on the 
record. 

143-315. Scope of review; power of court in 
disposing of case. 

143-316. Appeal to appellate division; obtaining 


stay of court’s decision. 


Article 33A. 


Rules of Evidence in Administrative Pro- 
ceedings before State Agencies. 


143-317. Definitions. 
143-318. Rules of evidence; official notice. 


Article 33B. 
Meetings of Governmental Bodies. 


Sec. 

143-318.1. Public policy. 

143-318.2. All official meetings open to the 
public. 

143-318.3. Executive, 
sessions. 

148-318.4. Exceptions. 

143-318.5. Advisory Budget Commission and 
appropriation committees of 
General Assembly; application 
of Article. 

143-318.6. Mandamus and injunctive relief. 

143-318.7. Disruptions. 


closed and_ private 


Article 34. 


North Carolina Department of Local 
Affairs. 


Department established. 
Definitions. 
Structure and 
Department 
Functions of Director. 
Functions of Department. 
Functions of Advisory Council. 
Functions of committees. 


143-319. 
143-320. 
143-321. organization of 
143-322. 
143-323. 
143-324. 
143-325. 


Sec. 

143-326. Transfer of functions, 
property, etc. 

143-327. Short title. 

143-328. [Reserved.] 


records, 


Article 35. 
Youth Service Commission. 
143-3829 to 143-333. [Expired.] 


Article 36. 
Department of Administration. 


143-334. Short title. 

143-335. Department of Administration cre- 
ated. 

Definitions. 

Structure and organization of the 
Department. 


143-336. 

143-337. 

143-338. Appointment and salary of Director 
and acting Director. 


143-339. Appointment and salary of division 


heads. 


Powers and duties of Director. 
Powers and duties of Department. 
Rules governing allocation of property 
and space. 
General Services Division. 
Transfer of functions, 
records, etc. 
143-345. Saving clause. 
143-345.1. Rules and regulations. 
143-345.2. Disorderly conduct in and injury to 
public buildings and grounds. 
143-345.3. Construction and repair of public 
buildings; use of Contingency 
and Emergency Fund. 
143-345.4. Moore and Nash squares and other 
public lots. 
143-345.5. Program for location and construc- 
tion of future public buildings. 


143-340. 
143-341. 
143-342. 


143-343. 


143-344. property, 


Article 37. 
Salt Marsh Mosquito Control. 


143-346.[Repealed.] 

143-347. Department of Human Resources to 
advise Commission for Health 
Services. 


Article 37A. 
Marine Science Council. 


148-347.1. Council created. 

148-347.2. Membership; terms; expenses. 

143-347.3. Rules of procedure; meetings; 
cooperation of other agencies. 

143-347.4. Duties and responsibilities. 

143-347.5. Director of Department of Admin- 
istration to furnish staff and 
financial support. 
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CH. 143. STATE DEPARTMENTS, ETC. 


Article 38. 
Department of Water Resources. 


Sec. 

143-348, 143-349. [Repealed. ] 

143-350. Definitions. 

143-351. [Repealed.] 

143-352. Purpose of Article. 

143-353. [Repealed.] 

143-354. Ordinary powers and duties of the 
Board. 

143-355. Transfer of certain powers, duties, 
functions and responsibilities of 
the Department of Conserva- 
tion and Development and of 


the Director of said Department. 


143-356. Continuation of Stream Sanitation 
Committee, Division of Water 
Pollution Control and Director 
of Division within Department 
of Water Resources. 

143-357. Transfer of property, records, and 
appropriations. 

143-358. Cooperation of State officials and 
agencies. 

143-359. Biennial reports of Board of Water 
Resources. 


Article 39 


U.S.S. North Carolina Battleship 
Commission. 


143-360. Title. 

143-361. Definitions. 

143-362. Statement of purpose. 

143-363 to 143-365. [Repealed.] 

143-366. Duties of Commission. 

143-367. Funds. 

143-368. Employees. 

143-369. Employees not to have interest. 


Article 39A. 


Frying Pan Lightship Marine Museum 
Commission. 


143-369.1 to 143-369.3. [Repealed.] 


Article 40. 


Advisory Commission for State Museum 
of Natural History. 


143-370. Commission created; membership. 

143-371. Duties of Commission; meetings, 
formulation of policies and 
recommendations to Governor 
and General Assembly. 

143-372. No compensation of members; reim- 
bursement for expenses. 

143-373. Reports to General Assembly. 


Article 41. 


Science and Technology Research 
Center. 


143-374. Creation of Center. 


Sec. 

143-375. Administration by Board of Science 
and Technology. 

143-376. Acceptance of funds. 

143-377. Applicability of Executive Budget Act. 


Article 42. 
Board of Science and Technology. 


143-378. 
143-379. 


Creation; purpose. 

Members; appointment; terms of 
office; qualifications; vacancies. 

Powers and duties 

Facilities; employees. 

Per diem and expense allowances of 
members. 

Budget. 


143-380. 
143-381. 
143-382. 


143-383. 


Article 43. 
North Carolina Seashore Commission. 
143-384 to 143-391. [Repealed.] 


Article 44. 
North Carolina Traffic Safety Authority. 


143-392. Authority created; members. 

143-393. Duties. 

143-394. Meetings. 

143-395. Authority not to exercise powers or 
duties of other departments or 
agencies. 


Article 45. 


North Carolina American Revolution 
Bicentennial Commission. 


143-396 to 143-399. [Repealed.]} 


Article 46. 
Governor’s Committee on Law and Order. 
143-400 to 143-402.2. [Repealed.] 


Article 47. 
Promotion of Arts. 


143-403. “Arts” defined. 

143-404, 143-405. [Repealed. ] 

143-406. Duties of Department 
Resources. 

143-407. Appropriations; funds. 

143-408. [Repealed.] 


of Cultural 


Article 48. 
Executive Mansion. 


143-409. [Repealed.] 

148-410. Purpose. 

1438-411. Powers of Department 
Resources. 

143-412 to 143-414. [Repealed.]} 

143-415. Authority, ete., of Department of 
Administration not affected. 


of Cultural 


CH. 143. STATE DEPARTMENTS, ETC. 


Article 49. 


North Carolina Human Relations 
Commission. 

Sec. 

143-416. North Carolina Human _ Relations 
Commission created; member- 
ship; chairman and = vice- 
chairman. 

Duties of Commission. 

Director. 

Headquarters; 
ficers. 

Salaries; allowances. 

Advisory committee. 

Transfer of funds and property. 


143-417. 
143-418. 
143-419. meetings; other of- 
143-420. 
143-421. 
143-422. 


Article 50. 


Commission on the Education and Em- 
ployment of Women. 


143-423. Declaration of policy. 
143-424. Commission continued; composition; 


appointment and terms of 
members. 

143-425. Officers; rules and_ regulations; 
quorum. 


143-426. Duties generally. 

143-427. Reports to General Assembly. 

143-428. Members to serve without compensa- 
tion; subsistence and _ travel 
expenses. 


Article 51. 
Tobacco Museums. 


143-429, 143-430. [Repealed. ] 
143-431. Tobacco museums. 
143-432. Location of museums. 


Article 51A. 
Tax Study Commission. 


143-433. Tax Study Commission created. 
143-433.1. Duties of Commission. 


143-433.2. Organization of Commission. 
143-433.3. Members to serve without compen- 
sation; subsistence and travel 
expenses. 
143-433.4. Assistance to the Commission. 
143-433.5. Reports to Governor and General 
Assembly. 
Article 52. 
Pesticide Board. 


Part 1. Pesticide Control Program: 
Organization and Functions. 


143-434. Short title. 

143-435. Preamble. 

143-436. North Carolina Pesticide Board; 
creation and organization. 

143-437. Pesticide Board; functions. 
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Sec. 

143-488. Commissioner of Agriculture to 
administer and enforce Article. 

143-439. Pesticide Advisory Committee; crea- 
tion and functions. 


Part 2. Regulation of the Use of Pesticides. 


143-440. Restricted-use pesticides regulated. 

143-441. Handling, storage and disposal of 
pesticides. 

143-442. Registration. 

143-448. Miscellaneous prohibited acts. 

143-444, Determinations. 

143-445. Exemptions. 

143-446. Samples; submissions. 

143-447. Emergency suspensions; seizures. 

Part 3. Pesticide Dealers and 
Manufacturers. 

143-448. Licensing of pesticide dealers; fees. 

143-449. Qualifications for pesticide dealer 
license; examinations. 

143-450. Employees of pesticide dealers; 


dealer’s responsibility. 
143-451. Denial, suspension, revocation of 
license 


Part 4. Pesticide Applicators and 
Consultants. 


143-452. Licensing of pesticide applicators; 
fees. 

Qualifications for pesticide appli- 
cator’s license; examinations. 

Solicitors, salesmen and operators; — 
applicator’s responsibility. 

55. Pest control consultant license. 

. Denial, suspension, revocation § of 

license. 

. Damaged person must file report of 

loss; contents; time for filing; 

effect of failure to file. 

and regulations concerning 

methods of application. 

Reporting of shipments and volumes 
of pesticides. 


143-453. 


143-454. 


143-458. Rules 


145-459. 


Part 5. General Provisions 


Definitions. 

General powers of Board. 

Procedures for revocations and related 
actions affecting license. 

Procedures for adoption of certain 
rules and regulations; publica- 
tion of rules and regulations. 

Procedures with respect to regis- 
tration of pesticides and cer- 
tain other matters; mailing 
list; seal; judicial review. 

Reciprocity; intergovernmental coopera- 
tion. 

Records; information; 
enforcement. 


143-460. 
143-461. 
143-462. 


143-463. 


143-464. 


143-465. 


143-466. inspection; 


§ 143-1 


Sec. 

143-467. 
143-468. 
143-469. 
143-470. 


Financial responsibility. 
Disposition of fees. 

Penalties. 

Provisional or interim licenses. 


Article 53. 
North Carolina Drug Authority. 


143-471. Authority established. 

143-472. Drug Authority — organization. 

143-473. Drug Authority — function. 

143-474. Director of the Drug 
duties. 

143-475. Short title. 

143-475.1. State Drug Education Program. 


Authority; 


Article 54. 


North Carolina Council on State Goals 
and Policy Act. 


143-476. Short title. 

143-477. Council established. 
143-478. Definition. 

143-479. Organization of the Council. 
143-480. Powers and duties. 

143-481. The staff of the Council. 
143-482. Information. 

143-483 to 143-489. [Reserved.] 


Article 55. 
The Southern Growth Policies Agreement. 


CH. 1438. STATE DEPARTMENTS, ETC. 


§ 143-1 


Sec. 

143-500. Article X. Comprehensive Land Use 
Planning. 

Article XI. Compacts and Agencies 

Unaffected. 

Article XII. Eligible Parties; Entry 
into and Withdrawal. 

Article XIII. Construction 
Severability. 

Copies of bylaws and amendments to 
be filed. 

Continuance of states as parties. 

Rights of State and local governments 
not restricted. 


143-501. 
143-502. 


143-503. and 


143-504. 


143-505. 
143-506. 


Article 56. 
Emergency Medical Services Act of 1973. 


1438-507. Establishment of emergency 
cal services program. 

Department of Human Resources to 
establish program. 

Powers and duties of Secretary. 

Emergency Medical Services 
visory Council. 

Powers and duties of the Council. 

Regional demonstration plans. 

Regional emergency medical 
vices councils. 

Training programs. 

Establishment of regions. 

143-516. Single State agency. 

143-517. Ambulance support; free enterprise. 

143-518 to 143-520. [Reserved.] 


medi- 


143-508. 


143-509. 
143-510. Ad- 
143-511. 
143-512. 
143-513. ser- 
143-514. 
145-5152 


143-490. Compact enacted into law. 
143-491. Article I. Findings and Purposes. 
143-492. Article Il. The Board. Article 57. 
143-493. Article III. Powers. : at 
ay? pe C Study C : 

143-494. Article IV. Avoidance of Duplication. oy 2 ey icra ie 
143-495. Article V. Advisory Committees. 143-521. Crime Study Commission created. 
143-496. Article VI. Internal Management of 148-522. Duties of Commission. 

the Board. 143-523. Organization of Commission. 
143-497. Article VII. Finance. 143-524. Members to serve without compen- 
143-498. Article VIII. Cooperation with the sation; subsistence and travel 

Federal Government and Other Rs os ok 

Governmental Entities. 143-525. Assistance to Commission. 
143-499. Article IX. Subregional Activities. 143-526. Reports to General Assembly. 

ARTICLE 1. 
Executive Budget Act. 


§ 143-1. Scope and definitions. — This Article shall be known, and may be 
cited, as “The Executive Budget Act.” Whenever the word “Director” is used 
herein, it shall be construed to mean “Director of the Budget.” Whenever the 
word “Commission” is used herein, it shall be construed to mean “Advisory 
Budget Commission,” if the context shows that it is used with reference to any 
power or duty belonging to the Department of Administration and to be 
performed by it, but it shall mean when used otherwise any State agency, and 
any other agency, person or commission by whatever name called, that uses or 
expends or receives any State funds. “State funds” are hereby defined to mean 
any and all moneys appropriated by the General Assembly of North Carolina, 
or moneys collected by or for the State, or any agency thereof, pursuant to the 
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authority granted in any of its laws. (1925, c. 89, s. 1; 1929, c. 100, s. 1; 1957, ¢. 
269, s. 2.) 


§ 143-2. Purposes. — It is the purpose of this Article to vest in the Governor 
of the State a direct and effective supervision of all agencies, institu- 
tions, departments, bureaus, boards, commissions, and every State agency 
by whatsoever name now or hereafter called, including the same power and 
supervision over such private corporations and persons and organizations 
of all kinds that may receive, pursuant to statute, any funds either 
appropriated by, or collected for, the State of North Carolina, or any of its 
departments, boards, divisions, agencies, institutions and commissions; for the 
efficient and economical administration of all agencies, institutions, 
departments, bureaus, boards, commissions, persons or corporations that 
receive or use State funds; and for the initiation and preparation of a balanced 
budget of any and all revenues and expenditures for each session of the 
General Assembly. 

The Governor shall be ex officio Director of the Budget. The purpose of this 
Article is to include within the powers of the Budget Bureau all agencies, 
institutions, departments, bureaus, boards, and commissions of the State of 
North Carolina under whatever name now or hereafter known, and the change 
of the name of such agencies hereafter shall not affect or lessen the powers 
and duties of the Budget Bureau in respect thereto. 

The test as to whether an institution, department, agency, board, com- 
mission, or corporation or person is included within the purpose and powers 
and duties of the Director of the Budget shall be whether such agency or person 
receives for use, or expends, any of the funds of the State of North Carolina, 
including funds appropriated by the General Assembly and funds arising from 
the collection of fees, taxes, donations appropriative, or otherwise. 

Notwithstanding the general language in this Article the expenditure of 
funds by or under the supervision and control of the State Auditor and the 
State Treasurer for their respective departments shall not, except as provided 
in G.S. 143-25, be subject to the powers of the Director of the Budget 
or the Department of Administration, it being intended that the State 
Auditor and the State Treasurer shall be independent of any fiscal control 
exercised by the Director of the Budget and shall be subject only to such con- 
trol as may be exercised by the Advisory Budget Commission. (1925, c. 89, s. 
2;,1929, cal00 2S 21900, C. 015, Sal. G. 14501901) GeZOU Mca s 


Cross Reference. — For provision that a by the General Assembly. The idea that our 
statutory reference to the “Budget Bureau” governments, federal, State and local, should be 
shall be deemed to refer to the Department run in a businesslike fashion is gaining 
of Administration, see § 143-344. prevalence and the budget system in 

Editor’s Note. — As Director of the Budget, government is an attempt to carry out the 


the Governor has large powers in supervising wishes of the people that government shall be 
the expenditures of State funds and in administered economically and efficiently. 4 


determining what appropriations shall be made  N.C.L. Rev. 17. 


§ 143-3. Examination of officers and agencies; disbursements. — The 
Director shall have power to examine under oath any officer or any head, any 
clerk or employee, of any department, institution, bureau, division, board, 
commission, corporation, association, or any agency; to cause the attendance of 
all such persons, requiring such persons to furnish any and all information 
desired relating to the affairs of such agency; to compel the production of 
books, papers, accounts, or other documents in the possession or under the 
control of such person so required to attend. The Director or his authorized 
representative shall have the right and the power to examine any State in- 
stitution or agency, board, bureau, division, commission, corporation, person, 
and to inspect its property, and inquire into the method of operation and 
management. 

The Director shall have power to have the books and accounts of any of such 
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agencies or persons audited, and supervise generally the budget accounts of 
such departments, institutions and agencies within the terms of this Article. 
The Director may require that the cost of making all audits shall be paid from 
the regular maintenance appropriation made by the General Assembly for 
such department, institution or agency which may be thus audited. 

It shall be the duty of the Director to recommend to the General Assembly at 
each session such changes in the organization, management and general 
conduct of the various departments, institutions and other agencies of the 
State, and included within the terms of this Article, as in his judgment will 
promote the more efficient and economical operation and management thereof. 

The Director of the Budget under the provisions of the Executive Budget Act 
shall prescribe the manner in which disbursements of the several institutions 
and departments shall be made and may require that all warrants, vouchers or 
checks, except those drawn by the State Auditor and the State Treasurer, shall 
bear two signatures of such officers as will be designated by the Director of the 
Budget. (1925, c. 89, s. 3; 1929, c. 100, s. 3; c. 337, s. 4; 1969, c. 458,'s. 3.) 


§ 143-3.1. Transfer of functions. — Effective July 1, 1955, or as soon 
thereafter as practical but not later than July 1, 1956, the functions of preaudit 
of State agency expenditures, issuance of warrants on the State Treasurer for 
same, and maintenance of records pertaining to these functions shall be 
transferred from the Auditor’s office to the Director of the Budget. All books, 
papers, reports, files and other records of the Auditor’s office pertaining to and 
used in the performance of these functions shall be transferred to the 
Department of Administration, and office machinery and equipment used 
primarily in the performance of these functions shall be transferred to the 
Department of Administration. The Governor, with the advice and consent of 
the Advisory Budget Commission, is authorized to determine and declare the 
effective date of the transfer of these functions and to do all things necessary 
to effect an orderly and efficient transfer; and the Governor, with the advice 
and consent of the Advisory Budget Commission, is further authorized to 
transfer to the Department of Administration the unused portion of such funds 
as may have been appropriated to the Auditor’s office for the 1955-57 biennium 
for the performance of the functions and duties transferred to the Director of 
the Budget under the provisions of this section. (1955, c. 578, s. 2; 1957, c. 269, s. 
P43 


§ 143-3.2. Issuance of warrants upon State Treasurer. — Upon the 
transfer of functions from the Auditor’s office to the Director of the Budget, as 
provided in G.S. 148-3.1, the Director of the Budget shall have the exclusive 
responsibility for the issuance of all warrants for the payment of money upon 
the State Treasurer; and to carry out this responsibility the Director shall 
designate a State Disbursing Officer whose duties shall be performed as a 
function of the Department of Administration. All warrants upon the State 
Treasurer shall be signed by the State Disbursing Officer, who before issuing 
same shall determine the legality of payment and the correctness of the 
accounts; provided that the State Auditor and the State Treasurer shall have 
the exclusive authority to issue all warrants for the operation of their 
respective department and such warrants shall be paid by the State Treasurer 
from the appropriations provided therefor; and provided further, that when 
considered expedient, due to its size or location, a State agency may upon 
approval of the Director of the Budget make expenditures through a disbursing 
account with the State Treasurer. All deposits in such disbursing accounts 
shall be by the State Disbursing Officer’s warrant, and a copy of each voucher 
making withdrawals from such disbursing accounts, together with such 
supporting data as may be required by the Director of the Budget, shall be 
forwarded to the Department of Administration monthly or otherwise as may 
be required by the Director of the Budget; provided, however, that a central 
payroll unit operating under the Department of Administration may make 
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deposits and withdrawals directly to and from a disbursing account which shall 
constitute a revolving fund for servicing payrolls passed through such central 
payroll unit. The State Disbursing Officer is authorized to use a facsimile 
signature machine in affixing his signature to warrants. The Director of the 
Budget shall secure insurance and/or a bond in an amount of not less than 
twenty-five thousand dollars ($25,000) to protect the State of North Carolina 
against any misuse or unauthorized use of the facsimile signature machine by 
any person. It is further required that the State Disbursing Officer shall be 
placed under an official bond in a penal sum to be fixed by the Governor and 
Advisory Budget Commission at not less than fifty thousand dollars ($50,000). 
Such official bond shall be a bond with corporate surety and furnished by a 
company admitted to do business in the State, and the premiums will be paid 
by the State out of the appropriations to the Department of Administration. 
Such bond shall be made as part of the blanket bond of State officers and 
employees provided for in G.S. 128-8. (1955, c. 578, s. 2; 1957, c. 269, s. 2; 1961, c. 
1194;:1969, cus44is, 12.) 


§ 143-4. Advisory Budget Commission. — The Chairman of the 
Appropriations and the Finance Committees of the House and of the Senate, 
two other Senators appointed by the President of the Senate, two other 
Representatives appointed by the Speaker of the House, and four other persons 
appointed by the Governor shall constitute the Advisory Budget Commission. 

The members of the Advisory Budget Commission shall receive as full 
compensation for their services ten dollars ($10.00) per day for each day which 
they shall serve and their expenses. The Advisory Budget Commission shall be 
called in conference in January and July of each year, upon 10 days’ notice by 
the Director of the Budget, and at such other times as in the opinion of the 
Director may be for the public interest. 

A vacancy in a seat on the Commission filled by the chairman of a finance or 
an appropriations committee shall be filled by appointment by the officer who 
appointed the chairman causing the vacancy. A vacancy in one of the other 
seats on the Commission shall be filled by appointment by the officer who 
appointed the person causing the vacancy. 

The Advisory Budget Commission alone shall be responsible for 
recommending to the General Assembly proposed biennial budgets for the 
requirements of the State Auditor and the State Treasurer, and for such 
purposes the Advisory Budget Commission shall require the State Auditor and 
State Treasurer to maintain records and to submit budget requests and 
periodic reports on their respective departments in the same manner and form 
as do other State agencies, and may further direct that such requests and 
reports be filed for safekeeping in the office of the Department of 
Administration. 

Before the end of each fiscal year or as soon thereafter ‘as practicable, the 
Advisory Budget Commission shall contract with a competent certified public 
accountant who is in no way otherwise affiliated with the State or with any 
agency thereof to conduct a thorough and complete audit of the receipts and 
expenditures of the State Auditor’s office during the immediate fiscal year just 
ended, and to report to the Advisory Budget Commission on such audit not 
later than the following October first. A sufficient number of copies of such 
audit shall be provided so that at least one copy is filed with the Governor's 
Office, one copy with the Department of Administration and at least two copies 
filed with the Secretary of State. 

In all matters where action on the part of the Advisory Budget Commission is 
required by this Article, eight members of the Commission shall constitute a 
quorum for performing the duties or acts required by the Commission. (1925, ec. 
89, 8524591929 20100; 824; °193 159692957 1951/7168; 1955, c.5 78: s8 oben: 
gs. 2; 1973, c. 820, ss. 1-3.) 

Editor’s Note. — The 1973 amendment substituted “eight” for “four (4)” in the last 
rewrote the first and third paragraphs and _ paragraph. 
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§ 143-5. Appropriation rules. — Al! moneys heretofore and hereafter 
appropriated shall be deemed and held to be within the terms of this Article 
and subject to its provisions unless it shall be otherwise provided in the act 
appropriating the same; and no money shall be disbursed from the State 
treasury except as herein provided. (1925, c. 89, s. 5; 1929, c. 100, s. 5.) 

Cited in O’Neal v. Wake County, 196 N.C. 

184, 145 S.E. 28 (1928). 


§ 143-6. Information from departments and agencies asking State aid. — 
On or before the first day of September biennially, in the even-numbered 
years, each of the departments, bureaus, divisions, officers, boards, 
commissions, institutions, and other State agencies and undertakings receiving 
or asking financial aid from the State, or receiving or collecting funds under 
the authority of any general law of the State, shall furnish the Director all the 
information, data and estimates which he may request with reference to past, 
present and future appropriations and expenditures, receipts, revenue, and 
income. 

Any department, bureau, division, officer, board, commission, institution, or 
other State agency or undertaking desiring to request financial aid from the 
State for the purpose of constructing or renovating any State building, utility, 
or other property development (except a railroad, highway, or bridge structure) 
shall, before making any such request for State financial aid, submit to the 
Department of Administration a statement of its needs in terms of space and 
other physical requirements, and shall furnish the Department with such 
additional information as it may request. The Department of Administration 
shall then prepare preliminary studies and cost estimates for the use of the 
requesting department, bureau, division, officer, board, commission, 
institution, or other State agency or undertaking in presenting its request to 
the Director of the Budget. (1925, c. 89, s. 6; 1929, c. 100, s. 6; 1957, c. 584, s. 4; 
1965, c. 310, s. 4.) 


§ 143-7. Itemized statements and forms. — The statements and estimates 
required under G.S. 143-6 shall be itemized in accordance with the budget 
classification adopted by the Director, and upon forms prescribed by him, and 
shall be approved and certified by the respective heads or responsible officer of 
each department, bureau, board, commission, institution, or agency submitting 
same. Official estimate blanks which shall be used in making these reports 
shall be furnished by the Director of the Budget. (1925, c. 89, s. 7; 1929, c. 100, s. 
7: 1957, c. 269, s. 2.) 


§ 143-8. Statements of State Disbursing Officer as to legislative 
expenditures. — On or before the first day of September, biennially, in the 
even-numbered years, the State Disbursing Officer shall furnish the Director a 
detailed statement of expenditures of the General Assembly for the current 
fiscal biennium, and an estimate of its financial needs, itemized in accordance 
with the budget classification adopted by the Director and approved and 
certified by the President pro tempore of the Senate and the Speaker of the 
House for each year of the ensuing biennium, beginning with the first day of 
July thereafter; and a detailed statement of expenditures of the judiciary and 
any other institution or commission that may be requested by the Director for 
each year of the current fiscal biennium, and upon such request by the Director 
an estimate of its financial needs as provided by law, itemized in accordance 
with the budget classification adopted by the Director for each year of the 
ensuing biennium, beginning with the first day of July thereafter. The State 
Disbursing Officer shall transmit to the Director with these estimates an 
explanation of all increases or decreases. These estimates and accompanying 
‘explanations shall be included in the budget by the Director with such 
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recommendations as the Director may desire to make in reference thereto. 
(1925, c. 89, s. 8; 1929, c. 100, s. 8; 1961, c. 1181, s. 1; 1971, c. 1200, s. 7.) 


Editor’s Note. — The 1971 amendment “presiding officer of each House” in the first 
substituted “President pro tempore of the — sentence. 
Senate and the Speaker of the House” for 


§ 143-9. Information to be furnished upon request. — The departments, 
bureaus, divisions, officers, commissions, institutions, or other State agencies 
or undertakings of the State, upon request, shall furnish the Director, in such 
form and at such time as he may direct, any information desired by him in 
relation to their respective activities or fiscal affairs. The State Auditor shall 
also furnish the Director any special, periodic, or other financial statements as 
the Director may request. (1925, c. 89, s. 10; 1929, c. 100, s. 9.) 


§ 143-10. Preparation of budget and public hearing. — The members of 
the Commission shall, at the request of the Director, attend such public 
hearing and other meeting as may be held in the preparation of the budget. 
Said Commission shall act at all times in an advisory capacity to the Director 
on matters relating to the plan of proposed expenditures of the State 
government and the means of financing the same. 

The Director, together with the Commission, shall provide for public 
hearings on any and all estimates to be included in the budget, which shall be 
held during the months of October and/or November and/or such other times 
as the Director may fix in the even-numbered years, and may require the 
attendance at these hearings of the heads or responsible representatives of 
all State departments, bureaus, divisions, officers, boards, commissions, in- 
stitutions, or other State agencies or undertakings, and such other 
persons, corporations and associations, using or receiving or asking for any 
State funds. (1925, c. 89, s. 11; 1929, c. 100, s. 10.) 


§ 143-11. Survey of departments. — On or before the fifteenth day of 
December, biennially in the even-numbered years, the Director shall make a 
complete, careful survey of the operation and management of all the 
departments, bureaus, divisions, officers, boards, commissions, institutions, 
and agencies and undertakings of the State and all persons or corporations who 
use or expend funds as hereinbefore defined, in the interest of economy and 
efficiency, and a working knowledge upon which to base recommendations to 
the General Assembly as te appropriations for maintenance and special funds 
and capital expenditures for the succeeding biennium. If the Director and the 
Commission shall agree in their reeommendations for the budget for the next 
biennial period, he shall prepare their report in the form of a proposed budget, 
together with such comment and recommendations as they may deem proper 
to make. If the Director and Commission shall not agree in substantial 
particulars, the Director shall prepare the proposed budget based on his own 
conclusions and judgment and shall cause to be incorporated therein such 
statement of disagreement and the particulars thereof, as the Commission or 
any of its members shall deem proper to submit as representing their views. 
-The budget report shall contain a complete and itemized plan of all proposed 
expenditures for each State department, bureau, board, division, institution, 
commission, State agency or undertaking, person or corporation who receive or 
may receive for use and expenditure any State funds as hereinbefore defined, 
in accordance with the classification adopted by the Director, and of the 
estimated revenues and borrowings for each year in the ensuing biennial period 
beginning with the first day of July thereafter. Opposite each item of the 
proposed expenditures, the budget shall show in separate parallel columns the 
amount expended for the last preceding appropriation year, for the current 
appropriation year, and the increase or decrease. The budget shall clearly 
differentiate between general fund expenditures for operating and 


98 


§ 143-11.1 CH. 143. STATE DEPARTMENTS, ETC. § 143-12 


ape special fund expenditures for any purpose, and proposed capital 
outlays. 
The Director shall accompany the budget with: 

(1) A budget message supporting his recommendations and outlining a 
financial policy and program for the ensuing biennium. ‘lhe message 
will include an explanation of increase or decrease over past 
expenditures, a discussion of proposed changes in existing revenue 
laws and proposed bond issues, their purpose, the amount, rate of 
interest, term, the requirements to be attached to their issuance and 
the effect such issues will have upon the redemption and annual 
interest charges of the State debt. 

(2) An itemized and complete financial statement for the State at the close 
of the last preceding fiscal year ending June 30. 

(3) Astatement of special funds. 

(4) A statement showing the itemized estimates of the condition of the 
State treasury as of the beginning and end of each of the next two 
appropriation years. 

It shall be a compliance with this section by each incoming Governor, at the 
first session of the General Assembly in his term, to submit the budget report 
with the message of the outgoing Governor, if he shall deem it proper to 
prepare such message, together with any comments or recommendations 
thereon that he may see fit to make, either at the time of the submission of the 
said report to the General Assembly, or at such other time, or times, as he may 
elect and fix. (1925, c. 89, s. 12; 1929, c. 100, s. 11.) 


§ 143-11.1. Photographs to aid in determining needs of institutions 
requesting permanent improvements. — When the Advisory Budget 
Commission makes its biennial inspection of the facilities of the State and 
receives requests from the State institutions in the preparation of the report of 
the Advisory Budget Commission, the Director of the Budget may secure the 
services of a qualified photographer to accompany the Advisory Budget Com- 
mission on such tour of inspection and to take such photographers as the mem- 
bers of the Advisory Budget Commission may deem advisable in order to assist 
the Advisory Budget Commission and the members of the General Assembly in 
obtaining a clear conception of the needs of the various institutions requesting 
permanent improvements. The Director of the Budget may furnish sufficient 
copies of such photographs to the General Assembly at the time it is 
considering requests for appropriations from such institutions to enable eacn 
member of the General Assembly to have ready access to such photographs. 

For the purpose of securing the service provided in this section, the Director 
of the Budget is authorized to obtain the services of any regular photographer 
in the employment of the State and if no such photographer is available the 
Director of the Budget may secure the services of a professional photographer 
and the expense of such service shall be borne from the regular funds of the 
Budget Bureau, and if necessary, additional funds may be secured from 
the Contingency and Emergency Fund. (1958, c. 982; 1957, c. 269, s. 2.) 


Cross Reference. — For provision that a shall be deemed to refer to the Department 
statutory reference to the “Budget Bureau” of Administration, see § 143-344. 


§ 143-12. Bills containing proposed appropriations. — The Director, by 
and with the advice of the Commission, shall cause to be prepared and 
submitted to the General Assembly the following bills: 

(1) A bill containing all proposed appropriations of the budget for each 
year in the ensuing biennium, which shall be known as the “Budget 
Appropriation Bill.” 

(2) A bill containing the views of the Director of the Budget with respect 
to revenue for the ensuing biennium, which shall be known as the 
“Budget Revenue Bill,” which will in the opinion of the Director and 
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the Commission provide an amount of revenue for the ensuing 
biennium, sufficient to meet the appropriations contained in the 
Budget Appropriation Bill. 

(3) A bill containing proposed methods and machinery for the collection of 
taxes and the listing of property for taxation, in the several counties 
of the State, and municipalities, which shall be known as the “Budget 
Machinery Bill,” and such bill shall contain the judgment and the 
result of all the latest, most improved methods. of listing and 
collection of taxes, for counties and municipalities, according to the 
best information obtainable by the Commission and the Director, with 
a view to the ease and simplification of the methods of the listing of 
property for such taxation and for the collection of the same, having 
in view the necessity of counties and municipalities to collect the 
highest percentage possible of taxes levied at the minimum cost. 

To the end that all expenses of the State may be brought and kept within the 
budget, the Budget Appropriation Bill shall contain a specific sum as a 
contingent or emergency appropriation. The manner of the allocation of such 
contingent or emergency appropriation shall be as follows: Any institution, 
department, commission, or other agency or activity of the State, or other 
activity in which the State is interested, desiring an allotment out of such 
contingent or emergency appropriation, shall upon forms prescribed and 
furnished by the Director of the Budget, present such request in writing to the 
Director of the Budget, with such information as he may require, and if the 
Director of the Budget shall approve such request, in whole or in part, he shall 
forthwith present the same to the Governor and Council of State, and upon 
their order only shall such allotment be made. If the Director shall disapprove 
the request of such an allotment out of the emergency or contingent 
appropriation, he shall transmit his refusal and his reason therefor to the 
Governor and Council of State for their information. 

If the Director and the Commission shall not agree as to the Appropriation, 
Revenue and Machinery Bills in substantial particulars, the Director shall 
prepare the same, based on his conclusions and judgment, and shall cause to be 
submitted therewith such statements of disagreement, and the particulars 
thereof, as the Commission, or any of its members, shall find proper to submit 
as representing their own views. (1925, c. 89, s. 18; 1929, c. 100, ss. 12, 13, 14; 
19577 6-269)s. 2.) 


§ 143-13. Printing copies of budget report and bills and rules for the 
introduction of the same. — The Director shall cause to be printed one 
thousand copies each of the budget report, the Budget Appropriation Bill, the 
Budget Revenue Bill, and the Budget Machinery Bill. The Governor shall 
present copies thereof to the General Assembly, together with the biennial 
message, except incoming Governors may, at the first session of the General 
Assembly in their respective terms, submit the same after the biennial 
message has been presented to the General Assembly. The Budget 
Appropriation Bill shall be introduced by the chairman of the committee on 
appropriations in each house of the General Assembly, and the Budget 
Revenue Bill and the Budget Machinery Bill shall be introduced by the 
chairmen of the finance committees in each branch of the General Assembly: 
Provided, that for the years in which the Governor is elected, the Director shall 
deliver the budget report and the Budget Appropriation Bill and the Budget 
Revenue Bill and the Budget Machinery Bill to the Governor-elect, on or before 
the fifteenth day of December, and the said budget report, Appropriation, 
Revenue and Machinery Bills, shall be presented by the Governor to the 
General Assembly with such recommendations in the way of amendments, or 
other modifications, together with such criticism as he may determine. The 
provisions herein contained as to the introduction of the bills mentioned in this 
section shall be considered and treated as a rule of procedure in the Senate and 
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House of Representatives until otherwise expressly provided for by a rule in 
either, or both, of said branches of the General Assembly. (1925, c. 89, s. 14; 
1929, c. 100, s. 15.) 


§ 143-14. Joint meetings of committees considering the budget report 
and appropriation bill. — The appropriations committees of the House of 
Representatives and the Senate and subcommittees thereof shall sit jointly in 
open sessions while considering the budget and such consideration shall 
embrace the entire budget plan, including appropriations for all purposes, 
revenue, borrowings and other means of financing expenditures. Such joint 
meetings shall begin within five days after the budget has been presented to 
the General Assembly by the Governor. This joint committee shall have power 
to examine under oath any officer or head of any department or any clerk or 
employee thereof; and to compel the production of papers, books of account, 
and other documents in the possession or under the control of such officer or 
head of department. This joint committee may also cause the attendance of 
heads or responsible representatives of a department, institution, division, 
board, commission, and agency of the State, to furnish such information and 
answer such questions as the joint committee shall require. To these sessions of 
the joint committee or subcommittees shall be admitted, with the right to be 
heard, all taxpayers or other persons interested in the estimates under 
consideration. The Director or a designated representative shall have the right 
to sit at these public hearings and to be heard on all matters coming before the 
joint committee or subcommittees thereof. The said joint committee or any 
subcommittee thereof shall have full power and authority to punish for 
disobedience of its writs or orders requiring persons to attend such hearings 
and to answer under oath such questions as may be put to them by such 
committee or anyone acting in its behalf; such punishment shall be as is now, 
or may hereafter be prescribed for direct contempt, but with the right of such 
offender to appeal from the judgment of such committee to the Superior Court 
of Wake County, upon the giving of such bond as may be required by such 
committee. In so far as this section prescribes the method and manner of 
hearings before such committees this section shall be considered and have the 
force of a rule of each branch of the General Assembly until and unless a 
change has been made by an express rule of such branch thereof. (1925, c. 89, s. 
Ma IZ9heoLO0, seb Loosaceo Ul sL9bDRGeoe) 


§ 143-15. Reduction and increase of items by General Assembly. — The 
provisions of this Article shall continue to be the legislative mali with 
reference to the making of appropriations and shall be treated as rules of both 
branches of the General Assembly until and unless the same may be changed 
by the General Assembly either by express enactment or by rules adopted by 
either branch of the General Assembly. 

The General Assembly may reduce or strike out such item in the Budget 
Appropriation Bill as it may deem to be the interest of the public service, but 
neither House shall consider further or special appropriations until the Budget 
Appropriation Bill shall have been enacted in whole or in part or rejected, 
unless the Governor shall submit and recommend an emergency appropriation 
bill or emergency appropriation bills, which may be amended in the manner set 
out herein, and such emergency appropriation bill, or bills, when enacted, shall 
continue in force only until the Budget Appropriation Bill shall become 
effective, unless otherwise provided by the General Assembly. 

The General Assembly may also increase any appropriation set out in the 
Budget Appropriation Bill and may provide additional appropriations for other 
purposes if additional revenue or revenues, equal to the amount of such 
additional appropriations and increases, are provided for by corresponding 
amendment to the Budget Revenue Bill. No bill carrying an appropriation shall 
thereafter be enacted by the General Assembly, unless it be for a single object 
therein described and shall provide an adequate source of revenue for 
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defraying such appropriation, or unless it appears from the budget report or 
the Budget Revenue Bill that there is sufficient revenue available therefor. The 
appropriation, or appropriations, in such bills shall be in accordance with the 
classification used in the budget. (1925, c. 89, s. 16; 1929, c. 100, s. 17.) 


§ 143-16. Article governs all departmental, agency, etc., appropriations. 
— Every State department, bureau, division, officer, board, commission, 
institution, State agency, or undertaking, shall operate under an appropriation 
made in accordance with the provisions of this Article; and no State 
department, bureau, division, officer, board, commission, institution, or other 
State agency or undertaking shall expend any money, except in pursuance of 
such appropriation and the rules, requirement and regulations made pursuant 
to this Article. (1925, c. 89, s. 17; 1929, c. 100, s. 18.) 


§ 143-17. Requisition for allotment. — Before an appropriation of any 
spending agency shall become available, such agency shall submit to the 
Director, not less than 20 days before the beginning of each quarter of each 
fiscal year a requisition for an allotment of the amount estimated to be 
required to carry on the work of the agency during the ensuing quarter and 
such requisition shall contain such details of proposed expenditures as may be 
required by the Director. The Director shall approve such allotments, or 
modifications of them, as he may deem necessary to make, and he shall submit 
the same to the State Auditor who in the course of his audits shall check for 
compliance with such allotments. No allotment shall be changed nor shall 
transfers be made except upon the written request of the responsible head of 
the spending agency and by approval of the Director of the Budget in writing: 
Provided, that quarterly allotments made to the Auditor’s office and the 
Treasurer’s office shall be in such amounts as may be designated by the 
Advisory Budget Commission, and shall be made available in accordance with 
procedures determined by the Advisory Budget Commission. (1925, c. 89, s. 18; 
1929, c. 100, s. 19; 1955, c. 578, s. 4.) 


§ 143-18. Unencumbered balances to revert to treasury; capital 
appropriations excepted. — All unencumbered balances of maintenance 
appropriations shall revert to the State treasury to the credit of the general 
fund or special funds from which the appropriation and/or appropriations, 
were made and/or expended, at the end of the biennial fiscal period; except 
that capital expenditures for the purchase of land or the erection of buildings 
or new construction shall continue in force until the attainment of the object or 
the completion of the work for which such appropriations are made. (1925, ce. 
18, s. 19; 1929, c. 100, s. 20.) 


§ 143-18.1. Increase or decrease of projects within capital improvement 
appropriations; requesting authorization of capital projects not specifically 
provided for. — The Director of the Budget and the Advisory Budget 
Commission may, upon the request of the administration of a State agency or 
institution when, in their opinion, it is in the best interest of the State to do so, 
increase or decrease the costs and scope of a capital improvement project 
within the appropriation made to that State agency or institution within the 
capital improvement appropriation to that agency or institution for that 
biennium. 

The Director of the Budget and the Advisory Budget Commission may when, 
in their opinion, it is in the best interest of the State to do so and upon the 
request of the administration of any State agency or institution authorize the 
construction of a capital improvement project not specifically provided for or 
authorized by the General Assembly when funds become available by gifts or 
grants. All expenditures under this authorization shall be handled in full 
compliance with the provisions of the Executive Budget Act. 

The agency shall support its request for such capital improvement project, or 
projects, with the following information: the estimated annual operating costs 
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for (i) utilities; (ii) maintenance; (ili) repairs; (iv) additional personnel; (v) any 
and all other expenses to the State resulting from the addition of this facility to 
the plant of the institution. (1965, c. 841, s. 1.) 


§ 143-19. Help for Director. — The Director is hereby authorized to secure 
such special help, expert accountants, draftsmen and clerical help as he may 
deem necessary to carry out his duties under this Article; and shall fix the 
compensation of all persons employed under this Article; which shall be paid 
by the State Treasurer upon the warrant of the State Disbursing Officer. A 
statement in detail of all persons employed, time employed, compensation paid, 
and itemized statement of all other expenditures made under the terms of this 
Article, shall be reported to the General Assembly by the Director, and all 
payments made under this Article shall be charged against and paid out of the 
emergency contingent fund and/or such appropriations as may be made for the 
use of the Department of Administration. (1925, c. 89, s. 20; 1929, c. 100, s. 21; 
LIDIECAZOy Sac Looe Cellols. 2.) 


§ 143-20. Accounting records and audits. — The Director shall be 
responsible for keeping a record of the appropriations, allotments, 
expenditures, and revenues of each State department, institution, board, 
commission, officer, or other agency in any manner handling State funds. 
These records shall be kept in summary form, or in as much detail as the 
Director may deem advisable. Audits of tne records of the State Auditor and 
the State Treasurer for the periods preceding the transfer of preaudit and 
related functions from the Auditor’s office to the Director of the Budget may 
be accomplished by the Department of Administration at the direction of the 
Director,of, the Budget..(1925,1¢c..89,.s. 22;:1929,.c.. 100; s, 22;.1955,.¢c..578; s.15; 
197 SC4269 «S225 


§ 143-21. Issuance of subpoenas. — The Director shall have and is hereby 
given full power and authority to issue the writ of subpoena for any and all 
persons who may be desired as witnesses concerning any matters being 
inquired into by the Director or the Commission, and such writs when signed 
by the Director shall run anywhere in this State and be served by any civil 
process officer without fees or compensation. Any failure to serve writs 
promptly and with due diligence, shall subject such officer to the usual 
penalties and liabilities and punishment as are now provided in the cases of 
like kind applying to sheriffs, and any persons who shall fail to obey said writ 
shall be subject to punishment for contempt in the discretion of the court and 
to be fined as witnesses summoned to attend the superior court, and such 
remedies shall be enforced against such offending witnesses upon motion and 
notice filed in the Superior Court of Wake County by the Attorney General 
under the direction of the Director. Any and all persons who shall be 
subpoenaed and required to appear before the Director or the Commission as 
witnesses concerning any matters being inquired into shall be compellable and 
required to testify, but such persons shall be immune from prosecution and 
shall be forever pardoned for violation of law about which such person is so 
required to testify. (1925, c. 89, s. 25; 1929, c. 100, s. 23; 1953, c. 675, s. 18.) 


§ 143-22. Surveys, studies and examinations of departments and 
institutions. — The Director is hereby given full power and authority to make 
such surveys, studies, examinations of departments, institutions and agencies 
of this State, as well as its problems, so as to determine whether there may be 
an overlapping in the performance of the duties of the several departments and 
institutions and agencies of the State, and to make surveys, examinations and 
inquiries into the matter of the various activities of the State, and to survey, 
aprelag examine and inspect and determine the true condition of all property 
of the State, and what may be necessary to protect it against fire hazard, 
deterioration, and to conserve its use for State purposes, and to make and issue 
and to enforce all necessary, needful or convenient rules and regulations for the 
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2, 


§ 143-23. All maintenance funds for itemized purposes; transfers 
between objects and items. — All appropriations now or hereafter made for 
the maintenance of the various departments, institutions and other spending 
agencies of the State, are for the purposes and/or objects enumerated in the 
itemized requirements of such departments, institutions and other spending 
agencies submitted to the General Assembly by the Director of the Budget and 
the Advisory Budget Commission, and/or as amended by the General 
Assembly. Transfers or changes as between objects and items in the budget of 
any department, institution or other spending agency, may be made at the 
request in writing of the head of such department, institution or other 
spending agency by the Director of the Budget. (1929, c. 100, s. 24.) 

Transfer of Funds’ within School Cited in Styers v. Phillips, 277 N.C. 460, 178 
Appropriations for Transportation Lawful.  S.E.2d 583 (1971). 

— See opinion of Attorney General to Mr. 
Thomas J. White, Chairman, Advisory Budget 
Commission, 40 N.C.A.G. 286 (1970). 


§ 143-23.1. Maintenance funds for the State Auditor and State 
Treasurer. — All appropriations now or hereafter made for the support of the 
functions and responsibilities of the State Auditor and the State Treasurer are 
for the purposes and objects enumerated in the itemized requirements of such 
activities recommended to the General Assembly by the Advisory Budget 
Commission, and/or as amended by the General Assembly. Transfers or 
changes as between objects and items in the budgets of the State Auditor and 
the State Treasurer may be authorized by the Advisory Budget Commission in 
accordance with procedures established by the Commission. (1955, ¢. 578, s. 6.) 


§ 143-24. Borrowing of money by State Treasurer. — The Director of the 
Budget, by and with the consent of the Governor and Council of State, shall 
have authority to authorize and direct the State Treasurer to borrow in the 
name of the State, in anticipation of the collection of taxes, such sum or sums 
as may be necessary to make the payments on the appropriations as even as 
possible and to preserve the best interest of the State in the conduct of the 
various State institutions, departments, bureaus, and agencies during each 
fiscal year. (1929, c. 100, s. 25.) 


§ 143-25. Maintenance appropriations dependent upon adequacy of 
revenues to support them. — All maintenance appropriations now or 
hereafter made are hereby declared to be maximum, conditional and 
proportionate appropriations, the purpose being to make the appropriations 
payable in full in the amounts named herein if necessary and then only in the 
event the aggregate revenues collected and available during each fiscal year of 
the biennium for which such appropriations are made, are sufficient to pay all 
of the appropriations in full; otherwise, the said appropriations shall be 
deemed to be payable in such proportion as the total sum of all appropriations 
bears to the total amount of revenue available in each of said fiscal years. The 
Director of the Budget is hereby given full power and authority to examine and 
survey the progress of the collection of the revenue out of which such 
appropriations are to be made, and by and with the advice and consent of a 
majority of the Advisory Budget Commission to declare and determine the 
amounts that can be, during each quarter of each of the fiscal years of the 
biennium properly allocated to each respective appropriation. In making such 
examination and survey, he shall receive estimates of the prospective collection 
of revenues from the Secretary of Revenue and every other revenue collecting 
agency of the State. The Director of the Budget, by and with the advice and 
consent of a majority of the Advisory Budget Commission, may reduce all of 
said appropriations pro rata, including appropriations for the State Auditor 
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and the State Treasurer, when necessary to prevent an overdraft or deficit for 

the fiscal period for which such appropriations are made. The purpose and 

policy of this Article are to provide and insure that there shall be no overdraft 

or deficit in the general fund of the State at the end of the fiscal period, 

growing out of appropriations for maintenance and the Director of the Budget 

is directed and required to so administer this Article as to prevent any such 

overdraft or deficit. (1929, c. 100, s. 26; 1955, c. 578, s. 7; 1973, c. 476, s. 193.) 
Editor’s Note. — The 1973 amendment 

changed the name of the Commissioner of 

Revenue to Secretary of Revenue. 


§ 143-26. Director to have discretion as to manner of paying annual 
appropriations. — Unless otherwise provided, it shall be discretionary with 
the Director of the Budget whether any annual appropriation shall be paid in 
monthly, quarterly or semiannual installments or in a single payment. (1897, c¢. 
BDO Phe. Solo. Coe Ss l0oG, LyZ0nG 2 lesa loco, Ce 10U, S21.) 


§ 143-27. Appropriations to educational, charitable and correctional 
institutions are in addition to receipts by them. — All appropriations now or 
hereafter made to the educational institutions, and to the charitable and 
correctional institutions, and to such other departments and agencies of the 
State as receive moneys available for expenditure by them, are declared to be 
in addition to such receipts of said institutions, departments or agencies, and 
are to be available as and to the extent that such receipts are insufficient to 
meet the costs of maintenance of such institutions, departments, and agencies. 
(1929, c. 100, s. 28.) 


§ 143-27.1. Allocation of funds appropriated for area vocational training 
schools. — Funds appropriated to the Budget Bureau for area vocational 
training schools shall be allocated and disbursed for training programs 
under terms and conditions as may be prescribed by the Director of the 
Budget upon approval of the Advisory Budget Commission. (1957, c. 1385.) 


Cross Reference. — For provision that a_ shall be deemed to refer to the Department 
statutory reference to the “Budget Bureau” of Administration, see § 143-344. 


§ 143-28. All State agencies under provisions of this Article. — It is the 
intent and purpose of this Article that every department, institution, bureau, 
division, board, commission, State agency, person, corporation, or undertaking, 
by whatsoever name now or hereafter called, that expends money appropriated 
by the General Assembly or money collected by or for such departments, 
institutions, bureaus, boards, commissions, persons, corporations, or agencies, 
under any general law of this State, shall be subject to and under the control of 
every provision of this Article. Any power expressed in this Article or 
necessarily implied from the language hereof or from the nature and character 
of the duties imposed, in addition to the powers and duties heretofore expressly 
conferred herein, shall be held and construed to be given hereby to the end that 
any and all duties herein imposed and made and all purposes herein expressed 
may be fully performed and completely accomplished, and to that end this 
Article shall be liberally construed. Provided, that notwithstanding the general 
language in this Article the expenditure of funds by or under the supervision 
and control of the State Auditor and the State Treasurer for their respective 
departments shall not, except as provided in G.S. 143-25, be subject to the 
pen ers of the Director of the Budget or the Department of Administration, it 

eing intended that the State Auditor and the State Treasurer shall be 
independent of any fiscal control exercised by the Director of the Budget, and 
shall be subject only to such control as may be exercised by the Advisory 
Bheee RSL On (1925, c. 89, s. 28; 1929, c. 100, s. 29; 1955, c. 578, s. 8; 1957, 
CG: PS 
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§ 143-29. Delegation of power by Director. — Any power or duty herein 
conferred on the Governor as Director may be exercised and performed by such 
person or persons as may be designated or appointed by him from time to time 
in writing. (1925, c. 89, s. 29; 1929, c. 100, s. 30.) 


§ 143-30 Budget of State institutions. — The several institutions of the 
State, boards, departments, commissions, agencies, persons or corporations, 
included with the terms hereof to which appropriations are made now or 
hereafter for permanent improvements or for maintenance, shall, before any of 
such appropriations, whether for permanent improvements or for 
maintenance, are available or paid to them or any one of them, budget their 
requirements and present the same to the Director of the Budget on or before 
the first day of June of each odd-numbered year hereafter. There shall be a 
separate budget presented for permanent improvements and for maintenance. 
Each of said budgets shall contain the requirements of said institutions, 
boards, commissions, and agencies, persons and corporations, and 
undertakings, as hereinbefore defined, for the succeeding two years. Each 
institution, board, department, commission, agency, person or corporation, in 
the preparation of such budget, shall follow as nearly as may be the itemized 
recommendations of the Director of the Budget and Advisory Budget 
Commission and/or as amended by the General Assembly. The forms, except 
when modified and changed by authority of the Director of the Budget, shall be 
the forms used in presenting the requests. (1925, c. 230, s. 2; 1929, c. 100, s. 32.) 


§ 143-31. Building and permanent improvement funds spent in 
accordance with budget. — All buildings and other’ permanent 
improvements, which shall be erected and/or constructed, shall be erected 
and/or constructed, and carried on and the money spent therefor in strict 
accordance with the budget requests of such institution, board, commission, 
agency, person, or corporation filed with the Director of the Budget. The 
expenditure of appropriations for maintenance shall be in strict accordance 
with the budget recommendations for such institution, board, commission, 
agency, person or corporation and/or as amended or changed by the General 
Assembly. It shall be the duty of the Director of the Budget to see that all 
money appropriated for either permanent improvements or maintenance shall 
be expended in strict accordance with the budget recommendations and/or as 
amended by the General Assembly, for each department, institution, board, 
commission, agency, person or corporation. If the Director of the Budget shall 
ascertain that any department, institution, board, commission, agency, person 
or corporation has used any of the moneys appropriated to it for any purpose 
other than that for which it was appropriated and budgeted, as herein 
required, and not in strict accordance with the terms of this Article, the 
Director of the Budget shall have the power and he is hereby authorized to 
notify such institution, board, commission, agency, person or corporation that 
no further sums from any appropriation made to it will be available to such 
department, institution, board, commission, agency, person or corporation 
until and after the persons responsible for the diversion of the said funds shall 
have replaced the same, and the Director of the Budget shall have the power 
and he is hereby authorized to notify the State Disbursing Officer not to 
approve or issue any further warrants for such department, institution, board, 
commission, agency, person or corporation for any unexpended appropriation 
and the State Disbursing Officer is hereby prohibited from approving or 
issuing any further warrants for such department, institution, board, 
commission, agency, person or corporation until he shall have been otherwise 
directed by the Director of the Budget. (1925, c. 230, s. 3; 1929, c. 100, s. 33; 
1961, c. 1181, s. 3.) 


_ § 148-31.1. Study and review of plans and specifications for building, 
improvement, etc., projects. — It shall be the duty and responsibility of the 
Director of the Budget to determine whether buildings, repairs, alterations, 
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additions or improvements to physical properties for which appropriations of 
State funds are made have been designed for the specific purpose for which 
such appropriations are made, that such projects have been designed giving 
proper consideration to economy in first cost, in maintenance cost, in materials 
and type of construction. Architectural features shall be selected which give 
prone consideration to economy in design. The Director of the Budget shall 
ave prepared a re a study and review of all plans and specifications for 
such projects and bids on same will not be received until the results of such 
study and review have been incorporated in such plans and specifications, and 
until economic conditions of the construction industry are considered by the 
Division of Property Control of the Department of Administration to be 
favorable to the letting of construction contracts. (1953, c. 1090; 1963, c. 423.) 


§ 143-31.2. Appropriation, allotment, and expenditure of funds for 
historic and archeological property. — No funds of the State of North 
Carolina shall be appropriated, allotted, or expended for the acquisition, 
preservation, restoration, or operation of historic or archeological real and 
personal property, and the Director of the Budget shall not allot any 
fe: for a particular historic site until (i) the property or properties 
shall have been approved for such purpose by the Department of Cultural 
Resources according to criteria adopted by the North Carolina Historical 
Commission, (il) the report and recommendation of the North Carolina 
Historical Commission has been received and considered by the Department of 
Cultural Resources, and (iii) the Department of Cultural Resources has found 
that there is a feasible and practical method of providing funds for the 
acquisition, restoration and/or operation of such property. (1963, c. 210, s. 3; 
1973, c. 476, s. 48.) 

Editor’s Note. — The 1973 amendment’ History” and “North Carolina Historical 
substituted “Department of Cultural Commission” for “Historic Sites Advisory 
Resources” for “Department of Archives and Committee.” 


§ 143-32. Person expending an appropriation wrongfully. — Any trustee, 
director, manager, building committee or other officer or person connected 
with any institution, or other State agency as herein defined, to which an 
appropriation is made, who shall expend any appropriation for any purpose 
other than that for which the money was appropriated and budgeted or who 
shall consent thereto, shall be liable to the State of North Carolina for such 
sum so spent and the sum so spent, together with interest and costs, shall be 
recoverable in an action to be instituted by the Attorney General for the use of 
the State of North Carolina, which action may be instituted in the Superior 
Court of Wake County, or any other county, subject to the power of the court to 
remove such action for trial to any other county, as provided in G.S. 1-83, 
subdivision (2). (1925, c. 230, s. 4; 1929, c. 100, s. 34.) 


§ 143-33. Intent. — It is an intent and purpose of this Article that all 
departments, institutions, boards, commissions, agencies, persons or 
corporations to which BEpEO Pm ALODS for permanent improvements and/or 
maintenance are made, shall submit to the Director of the Budget their 
requests for the payment of such appropriations in the form of a budget, 
following the recommendations made ba the Director of the Budget and the 
Advisory Budget Commission and/or as amended by the General Assembly. 
(1925, c. 230, s. 5; 1929, c. 100, s. 35.) 


§ 143-34. Penalties and punishment for violations. — A refusal to per- 
form any of the requirements of this Article, and the refusal to perform any rule 
or requirement or request of the Director of the Budget made pursuant to, or 
under authority of, the Executive Budget Act, shall subject the offender to 

nalty of two hundred and fifty dollars ($250.00), to be recovered in an action 
instituted either in Wake County Superior Court, or any other county, by the 
Attorney General for the use of the State of North Carolina, and shall also 
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constitute a misdemeanor, punishable by fine or imprisonment, or both, in the 
discretion of the court. If such offender be not an officer elected by vote of the 
people, such offense shall be sufficient cause for removal from office or 
dismissal from employment by the Governor upon 30 days’ notice in writing to 
such offender. (1929, c. 100, s. 36.) 


§ 143-34.1. Payrolls submitted to the Director of the Budget; approval of 
payment of vouchers. — All payrolls of all departments, institutions, and 
agencies of the State government shall, prior to the issuance of vouchers in 
payment therefor, be submitted to the Director of the Budget, who shall check 
the same against the appropriations to such departments, institutions and 
agencies for such purposes, and if found to be within said appropriations, he 
shall approve the same and return one to the ease teitli institution or agency 
submitting same and transmit one copy to the State Disbursing Officer, and no 
voucher in payment of said payroll or any item thereon shall be honored or 
paid except and to the extent that the same has been approved by the Director 
of the Budget. (1949, c. 718, s. 5; 1957, c. 269, s. 2; 1961, c. 1181, s. 4.) 


§ 143-34.2. Information as to requests for nonstate funds for projects 
imposing obligation on State; statement of participation in contracts, etc., 
for nonstate funds. — All State agencies, funds, or state-supported 
institutions shall submit to the Department of Administration, as of the 
original date thereof, copies of all applications and requests for nonstate funds, 
(including federal funds), to be used for any purpose to which this section is 
applicable. This section shall be applicable to all projects and programs which 
do or may impose upon the State of North Carolina any substantial financial 
obligation at the time of or subsequent to the acceptance of any funds received 
upon any such application or request. Every State agency, fund or 
state-supported institution seeking nonstate funds for any such project or 
program shall furnish to the Department of Administration and the Advisory 
Budget Commission with each such copy of application or request, a statement 
of the purposes for which any such project or program is desired or advocated, 
the source and amount of funds to be granted or provided therefor, and a 
statement of the conditions, if any, upon which such funds are to be provided. 

It shall be required of all State agencies, funds, or state-supported 
institutions, commissions or regional planning and development bodies to 
submit to the Department of Administration a statement of participation in 
any contract, agreement, plan or request for nonstate funds (including federal 
funds). (1965, c. 1181; 1969, c. 1210.) 


§ 143-34.3. Non-State-Personnel-Act employee salary schedule to be 
furnished General Assembly. — (a) Any salary for an existing position or 
increase of salary for a State employee who is not subject to the State 
Personnel Act and whose salary is fixed by the Governor and Advisory Budget 
Commission shall not become effective unless submitted to the General 
Assembly of North Carolina pursuant to subsection (b). 

(b) The State Budget Officer shall file with the principal clerk of each House 
of the General Assembly, while the General Assembly is in session, certified 
copies of a listing containing all non-State-Personnel-Act positions or 
additional positions to be filled for which the salary is fixed by the Governor 
and the Advisory Budget Commission, the salary paid to the occupant of that 
position during the preceding year and the salary proposed to be paid to the 
occupant of that position during each year of the ensuing biennium. The 
Heung for existing positions for the 1971-73 biennium shall be filed not later 
than five days after July 2, 1971, and shall not become effective until approved 
by the 1971 General Assembly. For subsequent bienniums, the listing shall be 
filed not later than 30 days after the General Assembly convenes but shall not 
require any action before becoming effective. (1971, c. 728.) 

Cross Reference. — As to applicability of 
this section, see §§ 143A-9, 1434-10. 
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§ 143-34.4. Legislative fiscal research staff participation. — Legislative 
fiscal research staff members may attend all meetings of the Advisory Budget 
Commission and all hearings conducted by or for the Commission, and may 
accompany the Commission to inspect the facilities of the State. The 
Legislative Services Officer shall be notified of all such meetings, hearings and 
trips in the same manner and at the same time as notice is given to members of 
the Commission. The Legislative Services Officer shall be provided with a copy 
of all reports, memoranda, and other informational material which are 
distributed to the members of the Commission; these reports, memoranda and 
materials shall be delivered to the Legislative Services Officer at the same time 


that they are distributed to the members of the Commission. (1971, c. 659, s. 2.) 


ARTICLE 2. 
State Personnel Department. 


§§ 143-35 to 143-47: Repealed by Session Laws 1965, c. 640, s. 1. 


Editor’s Note. — Session Laws 1965, c. 640, c. 1174; 19538, cc. 675, 1085; 1957, cc. 269, 541, 
s. 1, repealed this Article and Article 2A of this 1004, 1349, 1447; 1961, cc. 536, 625, 833; 1963, cc. 
Chapter, and repealed and rewrote Chapter 126. 958, 1177. For present provisions as to the State 
This Article was codified from Session Laws Personnel System, sce §§ 126-1 through 126-12. 
1949, c. 718, as amended by Session Laws 1949, 


ARTICLE 2A. 
Incentive Award Program for State Employees. 
§§ 143-47.1 to 143-47.5: Repealed by Session Laws 1965, c. 640, s. 1. 


Editor’s Note. — Session Laws 1965, c. 640, 
s. 1, repealed this Article and Article 2 of this 
Chapter, and repealed and rewrote Chapter 126. 


This Article was codified from Session Laws 
1963, c. 1047. For present provisions as to State 
Personnel System, see §§ 126-1 through 126-12. 


ARTICLE 3. 


Purchases and Contracts. 


§ 143-48. Purpose and implementation. — The purpose of this Article is to 


provide for the effective and economical acquisition, 


management and 


disposition of goods and services by and through the Purchase and Contract 
Division of the Department of Administration. (1931, c. 261, s. 1; c. 396; 1957, c. 


269% Sioa O71: CLDS SH.) 

Revision of Article. — Session Laws 1971, c. 
587, revised and rewrote this Article, 
substituting present §§ 143-48 to 143-63 for 
former §§ 143-48 to 143-64. No attempt has 
been made to point out the changes effected by 
the 1971 act, but, where appropriate, the 
historical citations to the former sections have 


§ 143-49. Pewers and _ duties 


Administration shall have power and authority, 
subject to the provisions of this Article: 


of Director. — 


been added to corresponding sections of the new 
Article. 

State Government Reorganization. — The 
Purchase and Contract Division remains in the 
Department of Administration under § 
143A-82, enacted by Session Laws 1971, c. 864. 


The Director of 
and it shall be his duty, 


(1) To canvass sources of supply, and to purchase or to contract for the 


purchase, lease and 


lease-purchase of all 


supplies, materials, 


equipment and other tangible personal property required by the State 
government, or any of its departments, institutions or agencies under 
com petitive bidding or otherwise as hereinafter provided. 

(2) To establish and enforce specifications which shall apply to all 
supplies, materials and equipment to be purchased or leased for the 
use of the State government or any of its departments, institutions or 


agencies. 
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(3) To purchase or to contract for, by sealed, competitive bidding or other 
suitable means, all contractual services and needs of the State 
government, or any of its departments, institutions, or agencies; or to 
authorize any department, institution or agency to purchase or 
contract for such services. 

(4) To have general supervision of all storerooms and stores operated by 
the State government, or any of its departments, institutions or 
agencies; to provide for transfer or exchange to or between all State 
departments, institutions and agencies, or to sell all supplies, 
materials and equipment which are surplus, obsolete or unused; and 
to have supervision of inventories of all tangible personal property 
belonging to the State government, or any of its departments, 
institutions or agencies. The duties imposed by this subdivision shall 
not relieve any department, institution or agency of the State 
government from accountability for equipment, materials, supplies 
and tangible personal property under its control. 

(5) To make provision for or to contract for all State printing, including all 
printing, binding, paper stock and supplies or materials in connection 
with the same. 

(6) To make available to nonprofit corporations operating charitable 
hospitals, and to counties, cities, towns, governmental entities and 
other subdivisions of the State and public agencies thereof in the 
expenditure of public funds, the services of the Department of 
Administration in the purchase of materials, supplies and equipment 
under such rules, regulations and procedures as the Advisory Budget 
Commission may adopt. In adopting rules and regulations any or all 
provisions of this Article may be made applicable to such purchases 
and contracts made through the Department of Administration, and 
in addition the rules and regulations shall contain a requirement that 
payment for all such purchases be made in accordance with the terms 
of the contract. (1931, c:.261, s. 2; 1951,'c. 3, s. 1; c. 1127, s. 1; 1957). 
269, s. 3; 1961, c. 310; 1971, c. 587, s. 1.) 


Cross Reference. — As to settlement of Eagles, Jr., Vice Chancellor, Finance, 
affairs of inoperative boards and agencies, University of North Carolina, 40 N.C.A.G. 736 
see §§ 143-267 through 143-272. (1969). 


Opinions of Attorney General. — Mr. J.C. 


§ 143-49.1. Purchases by volunteer nonprofit fire department and 
lifesaving and rescue squad. — In consideration of public service, any 
volunteer nonprofit fire department, lifesaving and rescue squad in this State 
is hereby authorized to purchase gas, oil, and tires for their official vehicles 
under State contract through the Department of Administration, and to 
purchase surplus property through the Department of Administration on the 
same basis applicable to counties and municipalities. 

The Department of Administration shall make its services available to these 
organizations in the purchase of such supplies under the same laws, rules and 
fora ae aaa e to nonprofit organizations as provided in G.S. 143-49. 

, c. 442. 


§ 143-50. Certain contractual powers exercised by other departments 
transferred to Director. — All rights, powers, duties and authority relating to 
State printing, or to the acquisition of supplies, materials, equipment, and 
contractual services, now imposed upon or exercised by any State epartment, 
institution or agency under the several statutes relating thereto, are hereby 
transferred to the Director of Administration and all said rights, powers, duty 
and authority are hereby imposed upon and shall hereafter be exercised by the 
Director of Administration under the provisions of this Article. (1931, c. 261, s. 
3; 1957, c. 269, s. 3; 1971, c. 587, s. 1.) 
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§ 143-51. Reports to Director required of all agencies as to needs. — It 
shall be the duty of all departments, institutions, or agencies of the State 
government to furnish to the Director of Administration when requested, and 
on forms to be prescribed by him, estimates of all supplies, materials and 
equipment needed and required by such department, institution or agency for 
such periods in advance as may be designated by the Director of 
Administration. (1931, c. 261, s. 4; 1957, c. 269, s. 3; 1971, c. 587, s. 1.) 


§ 143-52. Competitive bidding procedure; consolidation of estimates by 
Director; bids; awarding of contracts. — As feasible, the Director of 
Administration will compile and consolidate all such estimates of supplies, 
materials and equipment needed and required by State departments, 
institutions and agencies to determine the total requirements for any given 
commodity. Where such total requirements will involve an expenditure in 
excess of two thousand five hundred dollars ($2,500) and where the competitive 
bidding procedure is employed as hereinafter provided, sealed bids shall be 
solicited by advertisement in a newspaper of statewide circulation at least once 
and at least 10 days prior to the date designated for opening of the bids and 
awarding of the contract: Provided, other methods of advertisement may be 
adopted by the Director of Administration, with the approval of the Advisory 
Budget Commission, when such other method is deemed more advantageous 
for certain items or commodities. Regardless of the amount of the expenditure, 
under the competitive bidding procedure it shall be the duty of the Director of 
Administration to solicit bids direct by mail from qualified sources of supply. 
EATEEE as otherwise provided under this Article, contracts for the purchase of 
supplies, materials or equipment shall be based on competitive bids and 
acceptance made of the lowest and best bid(s) most advantageous to the State 
as determined upon consideration of the following criteria: prices offered; the 
quality of the articles offered; the general reputation and performance 
capabilities of the bidders; the substantial conformity with the specifications 
and other conditions set forth in the request for bids; the suitability of the 
articles for the intended use; the personal or related services needed; the 
transportation charges; the date or dates of delivery and performance; and 
such other factor(s) deemed pertinent or peculiar to the purchase in question, 
which if controlling shall be made a matter of record. Competitive bids on such 
contracts shall be received in accordance with rules and regulations to be 
adopted by the Director of Administration with the approval of the Advisory 
Budget Commission, which rules and regulations shall prescribe for the 
manner, time and place for proper advertisement for such bids, the time and 
place when bids will be received, the articles for which such bids are to be 
submitted and the specifications prescribed for such articles, the number of the 
articles desired or the duration of the proposed contract, and the amount, if 
any, of bonds or certified checks to accompany the bids. Bids shall be publicly 
opened. Any and all bids received may be rejected. Each and every bid 
conforming to the terms of the invitation, together with the name of the 
bidder, shall be tabulated or otherwise entered as a matter of record, and all 
such records with the name of the successful bidder indicated thereon shall, 
after the award of the contract, be open to public inspection. Provided, that 
trade secrets, test data and similar proprietary information may remain 
confidential. A bond for the faithful performance of any contract may be 
required of the successful bidder at bidder's expense and in the discretion of 
the Director of Administration. After contracts have been awarded, the 
Director of Administration shall certify to the departments, institutions and 
pyr of the State government the sources of supply and the contract price 
of the supplies, materials and equipment so contracted for. (1931, c. 261, s. 5; 
1933, c. 441, s. 1; 1957, ¢. 269, s. 3; 1971, c. 587, s. 1.) 


Opinions of Attorney General. — Mr. R.D. Department of Purchase and Contract, 40 
McMillan, State Purchasing Officer, N.C.A.G. 545 (1969). 
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Public Bidding Requirements Not to Be Purchasing Officer, Department of 
Dispensed with. — See opinion of Attorney Administration, 41 N.C.A.G. 48 (1970). 
General to Mr. R.D. McMillan, Jr., State 


§ 143-52.1: Repealed by Session Laws 1971, c. 587, s. 1. 
Revision of Article. — See same catchline 
under § 143-48. 


§ 143-53. Rules and regulations. — The Advisory Budget Commission 
shall have the necessary authority to adopt rules and regulations governing the 
following: 

(1) Desenatine personnel and prescribing the routine and procedures to 
be followed in canvassing bids and awarding contracts, and for 
reviewing decisions made pursuant thereto, and the decision of the 
reviewing body shall be the final administrative review. 

(2) Prescribing routine for securing bids on items that do not exceed two 
thousand five hundred dollars ($2,500) in value. 

(3) Defining contractual services for the purposes of G.S. 143-49(3). 

(4) Prescribing items and quantities, and conditions and_ procedures, 
governing the acquisition of goods and services which may be 
delegated to departments, institutions and _ agencies, not- 
withstanding any other provisions of this Article. 

(5) Prescribing conditions under which purchases and contracts for the 
purchase, rental or lease of equipment, materials, supplies or 
services may be entered into by means other than competitive 
bidding. 

(6) Prescribing conditions under which partial, progressive and multiple 
awards may be made. 

(7) Prescribing conditions and procedures governing the purchase of used 
equipment, materials and supplies. 

(8) prove conditions under which bids may be rejected in whole or in 
part. 

(9) Prescribing conditions under which information submitted by bidders 
or suppliers may be considered proprietary or confidential. 

(10) Prescribing procedures for making purchases under programs 
involving pane Pane by two or more levels or agencies of 
government, or otherwise with funds other than state-appropriated. 

(11) Prescribing procedures to encourage the purchase of North Carolina 
farm products, and products of North Carolina manufacturing 
enterprises. 

(12) Adopting any other rules and regulations to carry out the duties and 
purpose of this Article. 

The purpose of rules and regulations promulgated hereunder shall be to 
promote sound purchasing management; and prior to adoption, they shall be 
submitted to the Attorney General for opinion as to the legal effect thereof. 
Such rules and regulations shall become effective upon filing with the 
St deci of ‘State. (1931, ¢. 261,'s: 5;°1933, c: 441, s.-1;51957,' ce) 269, sh 3" 19Tive: 

BS S14) 


§ 143-54. Certification that bids were submitted without collusion. — 
The Director of Administration shall require bidders to certify that each bid is 
submitted competitively and without collusion. False certification shall be 
punishable as in cases of perjury. (1961, c. 963; 1971, c. 587, s. 1.) 


§ 143-55. Requisitioning for supplies by agencies; must purchase 
through sources certified. — After sources of supply have been established by 
contract and certified by the Director of Administration to the said 
departments, institutions and agencies as herein provided for, it shall be the 
duty of all departments, institutions and aoeucies to make requisition or issue 
orders on forms to be prescribed by the Director of Administration, for all 
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supplies, materials and equipment required by them upon the sources of 
supply so certified, and, except as herein otherwise provided for, it shall be 
unlawful for them, or any of them, to purchase any supplies, materials or 
equipment from other sources than those certified by the Director of 
Administration. One copy of such requisition or order shall be furnished to and 
when requested by the Director of Administration. (1931, ¢c. 261, s. 6; 1957, ¢. 
BOUeS 3, 19.1, C081, Sala) 


§ 143-56. Certain purchases excepted from provisions of Article. — 
Except as may otherwise be ordered by the Director of Administration, with 
the approval of the Advisory Budget Commission, the purchase of supplies, 
materials and equipment through the Director of Administration shall not be 
mandatory in the following cases: 

(1) Published books, manuscripts, maps, pamphlets and periodicals. 

(2) Perishable articles such as fresh vegetables, fresh fish, fresh meat, 
eggs, and others as may be classified by the Director of 
Administration with the approval of the Advisory Budget Com- 
mission. 

All purchases of the above articles made directly by the departments, 
institutions and agencies of the State government shall, whenever possible, be 
based on competitive bids. Whenever an order is placed or contract awarded for 
such articles by any of the departments, institutions and agencies of the State 
government, a copy of such order or contract shall be forwarded to the Director 
of Administration and a record of the competitive bids upon which it was based 
shall be retained for inspection and review. (1931, c. 261, s. 7; 1957, c. 269, s. 3; 
Nf eC DS 1S: 1.) ; 


§ 143-57. Purchases of articles in certain emergencies. — In case of any 
emergency or pressing need arising from unforeseen causes including but not 
limited to delay by contractors, delay in transportation, breakdown in 
machinery, or unanticipated volume of work, the Director of Administration 
shall have power to obtain or authorize obtaining in the open market any 
necessary supplies, materials, equipment, printing or services for immediate 
delivery to any department, institution or agency of the State government. A 
report on the circumstances of such emergency or need and the transactions 
thereunder shall be made a matter of record promptly thereafter. (1931, c. 261, 
SiS L957 cuZO9its. 3) 1971 GOST sels) 


§ 143-58. Contracts contrary to provisions of Article made void. — If any 
department, institution or agency of the State government, required by this 
Article and the rules and regulations adopted pursuant thereto applying to the 
purchase or lease of supplies, materials, equipment, printing or services 
through the Director of Administration, or any nonstate institution, agency or 
instrumentality duly authorized or required to make purchases through the 
Department of Administration, shall contract for the purchase or lease of such 
supplies, materials, or equipment contrary to the provisions of this Article or 
the rules and regulations made hereunder, such contract shall be void and of no 
effect. If any such State or nonstate department, institution, agency or 
instrumentality purchases any supplies, materials, or equipment contrary to 
the provisions of this Article or the rules and regulations made hereunder, the 
executive officer of such department, institution, agency or instrumentality 
shall be personally liable for the costs thereof. (1931, c. 261, s. 9; 1957, c. 269, s. 
PELL AC, Oy .Sep le) 


§ 143-59. Preference given to North Carolina products and citizens, and 
articles manufactured by State agencies. — The Director of Administration 
and any State agency authorized to purchase foodstuff or other products, shall 
in the purchase of ‘or in the contracting for foods, supplies, materials, 
equipment, printing or services give preference as far as may be practicable to 
such products or services manufactured or produced in North Carolina or 
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furnished by or through citizens of North Carolina: Provided, however, that in 
giving such preference no sacrifice or loss in price or quality shall be permitted: 
and provided further, that preference in all cases shall be given to surplus 
products or articles produced and manufactured by other State departments, 
institutions, or agencies which are available for distribution. (1931, c. 261, s. 10; 
1933, c. 441, s. 2; 1957, c. 269, s. 3; 1971, c. 587, s. 1.) 7 


§ 143-60. Rules and regulations covering certain purposes. — The 
Director of Administration, with the approval of the Advisory Budget 
Commission, may adopt, modify, or abrogate rules and regulations covering 
the following purposes, in addition to those authorized elsewhere in this 
Article: 

(1) Requiring reports by State departments, institutions, or agencies of 
stocks of supplies and materials and equipment on hand and 
prescribing the form of such reports. 

(2) Prescribing the manner in which supplies, materials and equipment 
shall be delivered, stored and distributed. 

(3) Prescribing the manner of inspecting deliveries of supplies, materials 
and equipment and making chemicals and/or physical tests of 
samples submitted with bids and samples of deliveries to determine 
whether deliveries have been made in compliance with speci- 
fications. ; 

(4) Prescribing the manner in which purchases shall be made in 
emergencies. 

(5) Providing for such other matters as may be necessary to give effect to 
the foregoing rules and provisions of this Article. 

Further, the Director of Administration, with the approval of the Advisory 
Budget Commission, may prescribe appropriate procedures necessary to enable 
the State, its institutions and agencies, to obtain materials surplus or 
otherwise available from federal, State or local governments or their disposal 
agencies. (1931, c. 261, s. 11; 1945, c. 145; 1957, c. 269, s. 3; 1961, c. 772; 1971, c. 
587, s. 1.) 


§ 143-61. Standardization Committee. — It shall be the duty of the 
Governor to appoint a Standardization Committee to serve at the pleasure of 
the Governor and to consist of seven members as follows: the Director of 
Administration, who shall be chairman of said Committee; an engineer from 
the Board of Transportation to be appointed by the Governor upon the 
recommendation of the chairman of the Board of Transportation; a 
representative of State or local educational agencies to be appointed by the 
Governor; a representative of the State departments to be appointed by the 
Governor; a representative of the State charitable and correctional institutions 
to be appointed by the Governor; and two members of the Advisory Budget 
Commission to be designated by the Governor. Four members of said 
Committee shall constitute a quorum for the transaction of business, or the 
performance of any duties imposed upon the Committee by this Article. The 
Committee shall meet at such time, or times, as it shall by rule or regulation 
prescribe, but it may meet at other times at the call of the chairman. The 
Committee shall keep official minutes and such minutes shall be open to public 
inspection. It shall be the duty of the Standardization Committee to review, 
Se establish and/or modify standard specifications wherever feasible 
applying to articles purchased or leased. In the adoption or modification of any 
specifications, the Standardization Committee shall seek the advice, assistance 
and cooperation of any State department, institution or agency to ascertain its 
precise requirements in any given commodity. Each specification adopted for 
any commodity shall insofar as practicable satisfy the requirements of the 
majority of the State departments, institutions or agencies which use the same 
in common. After its adoption, each standard specification shall, until revised 
or rescinded, apply alike in terms and effect to every State purchase of the 
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commodity described in such specifications: Provided, however, that interim 
modifications may be made by the Director of Administration between 
formally adopted revisions. In the preparation of specifications the 
Standardization Committee shall have power to make use of any State 
laboratory with or without charge for tests in making determination of quality. 
Rye c. 261, s. 12; 1957, c. 65, s. 11; c. 269, s. 3; 1971, c. 587, s. 1; 1973, ¢. 507, s. 


Editor’s Note. — The 1973 amendment “State Highway Commission” in two places in 
substituted “Board of Transportation” for the first sentence. 


§ 143-62. Law applicable to printing Supreme Court Reports not af- 
fected. — Nothing in this Article shall be construed as amending or repealing 
G.S. 7A-6(b), relating to the printing of the Supreme Court Reports, or in any 
way changing or interfering with the method of printing or contracting for the 
printing of the Supreme Court Reports as provided for in said section. (1931, c. 
261 5's713;1969,\c. 44, 8.75; 1971, ¢/587,s21)) 


§ 143-63. Financial interest of officers in sources of supply; acceptance 
of bribes. — Neither the Director of Administration, nor any assistant of his, 
nor any member of the Advisory Budget Commission, nor of the 
Standardization Committee shall be financially interested, or have any 
personal beneficial interest, either directly or indirectly, in the purchase of, or 
contract for, any materials, equipment or supplies, nor in any firm, 
corporation, partnership or association furnishin any such supplies, materials 
or equipment to the State government, or any netted departments, institutions 
or agencies, nor shall such Director, assistant, or member of the Commission or 
Committee accept or receive, directly or indirectly, from any person, firm or 
corporation to whom any contract may be awarded, by rebate, gifts or 
otherwise, any money or anything of value whatsoever, or any promise, 
obligation or contract for future reward or compensation. Any violation of this 
section shall be deemed a felony and shall be punishable by fine or 
imprisonment, or both. Upon conviction thereof, any such Director, assistant 
or member of the Commission or Committee shall be removed from office. 
G193 IecaZGLesiel bl 95 aca ZO9 ase b elo Gl Ca0S (Sul) 


§ 143-63.1. Sale, disposal and destruction of firearms. — (a) Except as 
hereinafter provided, it shall be unlawful for any employee, officer or official 
of the State in the exercise of his official duty to SBIR otherwise dispose of 
any pistol, revolver, shotgun or rifle to any person, firm, corporation, county or 
local governmental unit, law-enforcement agency, or other legal entity. 

(b) It shall be lawful for the Purchase and Contract Division of the 
Department of Administration, in the exercise of its official duty, to sell any 
weapon described in subsection (a) hereof, to any county or local governmental 
unit law-enforcement agency in the State: provided, however, that such 
law-enforcement agency files a written statement, duly notarized, with the 
seller of said weapon certifying that such weapon is needed in law enforcement 
by such law-enforcement agency. 

(c) All weapons described in subsection (a) hereof which are not sold as 
herein provided within one year of being declared surplus property shall be 
destroyed by the Purchase and Contract Division of the Department of 
Administration. (1973, c. 666, ss. 1-3.) 

Section 20-187.2(a) Not Affected. — See McMillan, Jr., State Purchasing Officer, 43 
opinion of Attorney General to Mr. R.D. N.C.A.G. 58 (1973). 


§ 143-64: Repealed by Session Laws 1971, c. 587, s. 1. 


Revision of Article. — See same catchline 
under § 143-48. 
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ARTICLE 3A. 
State Agency for Surplus Property. 


§ 143-64.1. Department of Administration designated State agency for 
surplus property. — The Department of Administration is hereby designated 
as the State agency for surplus property, and with respect to the acquisition of 
surplus property said agency shall be subject to the supervision and direction 
of the Director of Administration who is authorized to prescribe the duties 
which shall be assigned to the personnel of said Department for surplus 
property purposes. (1958, c. 1262, s. 1; 1957, c. 269, s. 3.) 


State Government Reorganization. — The the Department of Administration under § 
State agency for surplus property remains in 143A-82, enacted by Session Laws 1971, c. 864. 


§ 143-64.2. Authority and duties of the State agency for surplus 
property. — (a) The State agency for surplus property is hereby authorized 
and empowered 

(1) To acquire from the United States of America such property, including 
equipment, materials, books, or other supplies under the control of 
any department or agency of the United States of America as may 
be usable and necessary for educational purposes, public health 
purposes, or civil defense purposes, including research; 

(2) To warehouse such property; and 

(3) To distribute such property to tax-supported or nonprofit and 
tax-exempt (under section 501(c)(3) of the United States Internal 
Revenue Code of 1954) medical institutions, hospitals, clinics, health 
centers, school systems, schools, colleges, universities, schools for 
the mentally retarded, schools for the physically handicapped, radio 
and television stations licensed by the Federal Communications 
Commission as educational radio or educational television stations, 
public libraries, civil defense organizations, and such other eligible 
donees within the State as are permitted to receive surplus property 
of the United States of America under the Federal Property and 
Administrative Services Act of 1949, as amended. 

(b) For the purpose of executing its authority under this Article, the State 
agency for surplus property is authorized and empowered to adopt, amend, or 
rescind such rules and regulations as may be deemed necessary; and take such 
other action as is deemed necessary and suitable in the administration of this 
Article, including the enactment and promulgation of such rules and 
regulations as may be necessary to bring this Article and its administration 
into conformity with any federal statutes or rules and regulations promulgated 
under federal statutes for the acquisition and disposition of surplus property. 

(c) The State agency for surplus property herein designated is authorized 
and empowered to appoint such advisory boards or committees as may be 
necessary to the end that this Article, and the rules and regulations 
promulgated hereunder, may conform with federal statutes and rules and 
regulations promulgated under federal statutes for the acquisition and 
disposition of surplus property. 

(d) The State agency for surplus property is authorized and empowered to 
take such action, make such expenditures and enter into such contracts, 
agreements and undertakings for and in the name of the State, require such 
reports and make such investigations as may be required by law or regulation 
of the United States of America in connection with the receipt, warehousing, 
and distribution of property received by the State agency for surplus property 
from the United States of America. 

(e) The State agency for surplus property is authorized and empowered to 
act as clearing house of information for the public and private nonprofit 
institutions and agencies referred to in subsection (a) of this section, to locate 
property available for acquisition from the United States of America, to 
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ascertain the terms and conditions under which such property may be 
obtained, to receive requests from the above-mentioned institutions and 
agencies and to transmit to them all available information in reference to such 
property, and to aid and assist such institutions and agencies in every way 
possible in the consummation or acquisition or transactions hereunder. 

(f) The State agency for surplus property, in the administration of this 
Article, shall cooperate to the fullest extent consistent with the provisions of 
this Article, with the departments or agencies of the United States of America 
and shall make such reports in such form and containing such information as 
the United States of America or any of its departments or agencies may from 
time to time require, and it shall comply with the laws of the United States of 
America and the rules and regulations of any of the departments or agencies of 
the United States of America governing the allocation, transfer, use, or 
accounting for, property donable or donated to the State. (1953, ¢c. 1262, s. 2; 
1965, c. 1105, ss. 1, 2.) 


§ 143-64.3. Power of Department of Administration and Director to 
delegate authority. — The Department of Administration and/or the Director 
of said Department may delegate to any employees of the State agency for 
surplus property such power and authority as he or they deem reasonable and 
proper for the effective administration of this Article. The Department of 
Administration and/or the Director of said Department may, in his or their 
discretion, bond any person in the employ of the State agency for surplus 
property, handling moneys, signing checks, or receiving or distributing 
property from the United States under authority of this Article. (1953, c. 1262, 
BLD (ace 209, Sion) 


§ 143-64.4. Warehousing, transfer, etc., charges. — The State agency for 
surplus property is hereby authorized and empowered to assess and collect 
service charges or fees for the acquisition, receipts, warehousing, distribution 
or transfer of any property acquired by donation from the United States of 
America for educational purposes, public health purposes, public libraries or 
civil defense purposes, including research, and any such charges made or fees 
assessed shall be limited to those reasonably related to the costs of care and 
handling in respect to the acquisition, receipts, warehousing, distribution or 
transfer of the property by the State agency for surplus property. (1953, c. 
126245141965 ac. 11058933) 


§ 143-64.5. Department of Agriculture exempted from application of 
Article. — Notwithstanding any provisions or limitations of this Article, the 
North Carolina Department of Agriculture is authorized and empowered to 
distribute food, surplus commodities and agricultural products under contracts 
and agreements with the federal government or any of its departments or 
agencies, and the North Carolina Department of Agriculture is authorized and 
empowered to adopt rules and regulations in order to conform with federal 
requirements and standards for such distribution and also for the proper 
distribution of such food, commodities and agricultural products. To the extent 
set forth above and in this section, the provisions of this article shall not apply 
to the North Carolina Department of Agriculture. (1953, c. 1262, s. 5.) 


ARTICLE 4. 
World War Veterans Loan Administration. 
§§ 143-65 to 143-105: Deleted by Session Laws 1951, c. 349. 
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ARTICLE 5. 
Check on License Forms, Tags and Certificates Used or Issued. 


§ 143-106. Authority of State Auditor as to blank forms of licenses, etc.; 
monthly report to Auditor; spoiled and damaged forms; forms marked 
‘‘void’’ and unnumbered forms. — The Auditor shall have the authority to 
require State departments and institutions to furnish him with complete 
information as to all blank forms of licenses, tags, or certificates received by 
them. At his request, the State departments or agencies issuing and delivering 
licenses, tags, or certificates shall furnish the Auditor with complete copies or 
lists of such issuances. If there be any of such blank license forms, tags, or 
certificates spoiled or in any way damaged so as to be incapable of being used, 
all such spoiled license forms, tags, or certificates Hall be kept by such 
department or agency subject to the audit and inspection of the Auditor. Any 
license forms, tags, or certificates being used by the department or agency as a 
printer’s copy, or in any other way being used for a sample, shall be first 
marked “void” in bold letters on the face of the form. These voided licenses or 
certificates shall be presented to the Auditor or his representatives before 
being released. The Auditor may, at his discretion, allow the use of 
unnumbered license forms or certificates provided the number and amount is 
entered thereon by an accounting or bookkeeping machine meeting his 
approval. (1931, c. 398, s. 1; 1951, c. 1010, s. 2.) 

Editor’s Note. — Session Laws 1951, c. 1010, contained in this act shall be construed to be in 
which rewrote former §§ 143-106 and 143-107 to conflict with the Executive Budget Act, General 
appear as this section, provided that “nothing Statutes 143-1 through 143-47.” 


§ 143-107: Transferred to § 143-106 by Session Laws 1951, c. 1010, s. 2. 


ARTICLE 6. 
Officers of State Institutions. 


-§ 143-108. Secretary to be elected from directors. — The board of 
directors of the various State institutions shall elect one of their number as 


secretary, who shall act as such at all regular or special meetings of such 
boards. (1907, c. 883, s. 1; C.S., s. 7517.) 


§ 143-109. Directors to elect officers and employees. — All officers and 
employees of the various State institutions who hold elective positions shall be 
nominated and elected by the board of directors of the respective institutions. 
(1907,,c..883,8..3;'C Se Suloles) 


§ 143-110. Places vacated for failure to attend meetings. — Unless 
otherwise specially provided by law, whenever a trustee or director of any 
institution supported in whole or in part by State appropriation shall fail to be 
present for two successive years at the regular meetings of the board, his place 
as trustee or director shall be deemed vacant and shall be filled as provided by 
law for other vacancies on such boards. 

This section shall not apply to any trustee or director who holds office as 
such by virtue of another public office held by him and shall not apply to any 
trustee or director chosen by any agency or authority other than the State of 
North Carolina. (1927, c. 225.) 


§ 143-111. Director not to be elected to position under board. — It shall be 
unlawful for any board of directors, board of trustees or other governing body 
of any of the various State institutions (penal, charitable, or otherwise) to 
appoint or elect any person who may be or has been at any time within six 
months a member of such board of directors, board of trustees, or other 
governing body, to any position in the institution, which position may be under 
the control of such board of directors, board of trustees, or other governing 
body. (1909, c. 831; C.S., s. 7519.) 
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§ 143-112. Superintendents to be within call of board meetings. — The 
superintendent of each of the various State institutions shall be present on the 
premises of his institution and within the call of the board of directors during 
all regular or special meetings of the board, and shall respond to all calls of the 
aoa for any information which it may wish at his hands. (1907, c. 883, s. 1; C. 

‘Sek. 


§ 143-113. Trading by interested officials forbidden. — The directors, 
stewards, and superintendents of the State institutions shall not trade directly 
or indirectly with or among themselves, or with any concern in which they are 
Paeeeeen i. any supplies needed by any such institutions. (1907, c. 883, s. 2; 

Peo SP1621) 


§ 143-114. Diversion of appropriations to State institutions. — It shall be 
unlawful for the board of trustees, board of directors, or other body controlling 
any State institution, to divert, use, or expend any moneys appropriated for the 
use of said institutions for its permanent improvement and enlargement to the 
payment of any of the current expenses of said institution or for the payment 
of the cost of the maintenance thereof; it shall likewise be unlawful for any 
board of trustees, board of directors, or other controlling body of any State 
institution to which money is appropriated for its maintenance by the State to 
divert, use or expend any money so appropriated for maintenance, for the 
permanent enlargement or permanent equipment, or the purchase of land for 
said institution. (1921, c. 232, s. 1; C. S., s. 7521 (a).) 


§ 143-115. Trustee, director, officer or employee violating law guilty of 
misdemeanor. — Any member or members of any board of trustees, board of 
directors, or other controlling body governing any of the institutions of the 
State, or any officer, employee of, or person holding any position with any of 
the institutions of the State, violating any of the provisions of G. S. 143-114, 
shall be guilty of a misdemeanor, and upon conviction in any court of 
competent jurisdiction judgment shall be rendered by such court removing 
such member, officer, employee, or person holding any position from his place, 
office or position, and shall be fined or imprisoned in the discretion of the 
Couriet9215.cr Zac! suc: Otpmsiioclih)) 


§ 143-116. Venue for trial of offenses. — All offenses against G. S. 143-114 
and 143-115 shall be held to have been committed in the County of Wake and 
shall be tried and disposed of by the courts of said county having jurisdiction 
heredity tual, Cecoc, Sugds S102) (Cs) 


ARTICLE 7. 


Inmates of State Institutions to Pay Costs. 


§ 143-117. Institutions included. — All persons admitted to Dorothea Dix 
Hospital, Broughton Hospital, Cherry Hospital, John Umstead Hospital, 
Murdoch School, O’Berry School, Caswell School at Kinston, Western Carolina 
Center, the School for the Deaf at Morganton, the alcoholic rehabilitation 
centers which are now or hereafter may be authorized, North Carolina 
Sanatorium at McCain, Western North Carolina Sanatorium at Black 
Mountain, Eastern North Carolina Sanatorium at Wilson, and Gravely 
Sanatorium at Chapel Hill, North Carolina are hereby required to pay the 
actual cost of their care, treatment, training and maintenance at such 
institutions. (1925, c. 120, s. 1; 1949, c. 1070; 1957, c. 1232, s. 29; 1959, c. 1028, ss. 
1-7; 1967, c. 188, s. 1; c. 834, s. 1; 1969, c. 20; c. 837, s. 4; 1971, c. 469). 

Editor’s Note. — This Article is an attempt Cited in Graham v. Reserve Life Ins. Co., 274 
to place all State charitable institutions on the N.C. 115, 161 S.E.2d 485 (1968); State ex rel. 
same basis, with similar, policies, so that the Broughton Hosp. v. Hollifield, 4 N.C. App. 453, 
expense which the State bears will be lightened 167S.E.2d 45 (1969). 
by requiring those who are able to pay to bear 
the expense of their care, maintenance and 
treatment. 4 N.C.L. Rev. 17. 
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§ 143-118. Governing board to fix cost and charges. — The respective 
boards of trustees or directors of each of said institutions, by whatever name 
they may be called, are hereby empowered with the final authority to 
determine and fix the actual cost of such training, treatment, care and 
maintenance, to be paid for by or for each inmate or patient, and the said 
boards of trustees or directors shall, to the best of their ability, fix such cost so 
as to include all the cost of such care, maintenance, treatment and training at 
such institutions, for each respective inmate, pupil or patient thereof, and the 
said sum, when so fixed, Aan be the actual cost thereof: Provided, that the 
respective boards of directors of each of said institutions above named, in 
determining and fixing the actual cost of such care, maintenance and 
treatment to be paid for by nonindigent inmates thereof, are hereby given full 
and final authority to fix a general rate of charge, to be paid on a monthly basis 
by inmates able to pay same, or in cases where indigent inmates later are 
found to be nonindigent, then such cost for past care and maintenance of such 
inmates shall be paid in one or more payments based on the monthly rates of 
cost in effect for the period or periods of time during which such inmates have 
been confined in said institutions. The past acts of the boards of directors in 
fixing a monthly rate to be paid by nonindigent inmates for their care and 
maintenance in such institutions are hereby in every respect ratified and 
validated, and on all claims and causes of actions for such purpose now pending 
and are unsettled, or which hereafter may be made or begun for the payment 
of said past indebtedness for care, maintenance and treatment, the rates so 
fixed by said board of directors shall prevail and said collections shall be made 
in accordance therewith. In any action by any of said State’s charitable 
institutions for the recovery of the cost of the care, maintenance and treatment 
of any inmate, now pending or which may hereafter be instituted, a verified 
and itemized statement of the account, showing the period of time during which 
the said nonindigent inmate was confined to the institution, the monthly rate of 
charge as fixed by said board of directors of such institution for the period of 
time that the inmate was confined therein, the total amount claimed to be due 
thereon as predicated upon said rate of charge, and the proper credits for any 
payments which may have been made on said account, shall be filed with the 
complaint and shall constitute a prima facie case, and such State institution 
arene be entitled to a judgment thereon in the absence of allegation and proof 
on the part of the inmate's guardian, trustee, administrator, executor, or other 
fiduciary, that said verified and itemized statement of the superintendent or 
bookkeeper of said institution is not correct because of: 

(1) An error in the calculation of the amount due as predicated upon said 
monthly rate of charge fixed by the board of directors, or 
(2) An error as to the period of time during which the inmate was confined 
in said State institution, or | 
(3) An error in not ay eet crediting the account with any cash payment, 
or payments, which may have been made thereon. (1925, c. 120, s. 2; 
1935, c. 186, s. 1.) 
Cited in State ex rel. Broughton Hosp. v. 
Hollifield, 4 N.C. App. 453, 167 S.E.2d 45 (1969). 


§ 143-118.1. Governing board may compromise account. — The respective 
boards of trustees or directors of each of said institutions, by whatever name 
they may be called, or the Department of Human Resources or the agent of 
these said boards, to whom this power has been delegated by resolution of the 
respective boards, are hereby empowered to enter into contracts of compromise 
of accounts owing the said institutions for past, present or future care at the 
said institutions, including but not limited to the authority to enter into a 
contract to charge nothing, which contract shall be binding on the respective 
institution under the terms and for the period specified in such contract. The 
rate of charge fixed by such contract shall be paid on a monthly basis, or in 
lump sum for those amounts already accrued for the duration of the contract; 
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said rates or decision to make no charge shall be determined in the discretion of 
the board or their pies by the ability to pay of the patient or those 
responsible in law for his support. In any action by any of the said institutions 
for the recovery of the cost of the care, maintenance and treatment of any 
inmate, a verified and itemized statement of account accompanied by a 
contract entered into pursuant to this section shall have the same effect in 
instituting a prima facie case as the statement of account filed pursuant to 
G.S. 143-118. This section shall not be construed as mandatory and if such 
contract is not entered into or shall terminate, or if the obligor shall default in 
the payment of the said compromise amount or any installment thereof, then 
the full monthly charge Bia accrue on the patient’s account. (1967, c. 958; 
1973, c. 476, s. 133.) 

Editor’s Note. — The 1973 amendment 
substituted “Department of Human Resources” 
for “North Carolina Board of Mental Health.” 


§ 143-119. Payments. — Such cost, when so fixed and determined by the 
respective boards of trustees or directors of each institution, shall be paid by 
the patient, pupil or inmate thereof, or by his parent, guardian, trustee or 
other person legally responsible therefor, and the payment thereof shall 
constitute a valid expenditure of the funds of any such pupil, patient or inmate 
by any fiduciary who may be in the control of such funds, and a receipt for the 
payment of such costs in the hands of such fiduciary shall be a valid voucher to 
the extent thereof in the settlement of his accounts of his trust. Immediately 
upon the determination of the cost, as herein provided for, the superintendent 
of the institution shall notify the patient, pupil, inmate, parent, guardian, 
trustee, or such other person who shall be legally responsible for the payment 
thereof, of the monthly amount thereof, and such statement shall be rendered 
from month to month. The respective boards of trustees or directors of the 
various institutions are vested with full and complete authority to arrange 
with the patient, pupil, inmate, parent, guardian, trustee, or other person 
legally responsible for the cost, for the payment of any portion of such cost 
monthly or otherwise, in the event such patient, pupil, inmate, parent, 
guardian, trustee or other person legally responsible therefor shall not be 
able to pay the total cost. The head of the various institutions shall annually 
file with the Auditor of the State a list of all unpaid accounts. The provi- 
sions of this Article directing the boards of directors of the various institu- 
tions of this State above named to ascertain which of the inmates are non- 
indigent and able to pay for their care, maintenance and treatment, and also 
directing said boards of directors to make certain periodical demands upon 
the guardians or other persons responsible for said inmates for the payment 
of said charges, and which further directs them to remove all of those in- 
mates found able to pay but who refuse to pay, and all of the other provi- 
sions of this Article relating to the manner in which said board shall col- 
lect said costs, shall be construed to be directory provisions on the part of 
the authorities of said institutions and not mandatory, and the failure on 
the part of said authorities of such institutions to perform any or all of said 
provisions shall not affect the right of the State institutions so named to re- 
cover in any action brought for that purpose, either during the lifetime of 
said inmates or after their death, in an action against their guardian if alive, or 
other fiduciary, or against the inmate himself, and if dead, against their 
personal representatives for the cost of their care, maintenance and treatment 
in said institutions. (1925, c. 120, s. 3; 1935, c. 186, s. 2.) 


§ 143-120. Determining who is able to pay. — From and after March 4 
1925, the respective boards of trustees or directors of each institution shall 
ascertain which of the. various patients, pupils or inmates thereof, or which of 
the eat. guardians, trustees, or other persons legally responsible therefor, 


are financially able to pay the cost, to be fixed and determined by this Article, 
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and so soon as it shall be ascertained such patient, pupil, inmate, parent, 
guardian, trustee or other person legally responsible therefor shall be notified 
of such cost, and in general of the provisions of this Article and such patient, 
pupil, inmate or the parent, guardian, trustee, or other person legally 
responsib » therefor shall have the option to pay the same or to remove the 
patient, pupil or inmate from such institution, unless such person was 
committed by an order of a court of competent jurisdiction, in which event the 
liability for the cost as fixed by this Article shall be fixed or determined and 
payment shall be made in accordance with the terms of this Article. (1925, c. 
120, s. 4.) 


Where patient is indigent at time of time he was not indigent, and including the 


admission to State hospital and later becomes 
nonindigent, under this section, the hospital is 
entitled to recover the actual cost of the ward’s 
care and maintenance for the whole period the 
ward was an inmate of the hospital, including 
the time the ward was indigent as well as the 


period both before and after demand by the 
hospital for the cost of his maintenance, and 
this is true even though this section was 
ratified after the admission of the ward. State 
ex rel. State Hosp. v. Security Nat’l Bank, 207 
N.C. 697, 178 S.E. 487 (1935). 





§ 143-121. Action to recover costs. Immediately upon the fixing of the 
amount of such actual cost, as herein provided, a cause of action shall accrue 
therefor in favor of the State for the use of the institution in which such 
patient, pupil or inmate is receiving training, treatment, maintenance or care, 
and the State for the use of such institution may sue upon such cause of action 
in the courts of Wake County, or in the courts of the county in which such 
institution is located, against said patient, pupil or inmate, or his parents, or 
either of them, or guardian, trustee, committee, or other person legally 
responsible therefor, or in whose possession and control there may be any 
funds or property belonging to either the said pupil, patient or inmate, or to 
any person upon whom the said patient, pupil, or inmate may be legally 


dependent, including both parents. (1925, c. 120, s. 5.) 


When Action to Be Instituted. — An action 
under this section to recover for treatment and 
maintenance of an incompetent at a State 
hospital need not be instituted while the patient 
is receiving such treatment and maintenance, 
but may be brought after the patient has left 
the State hospital, the State not being relegated 
after the patient leaves the hospital to an action 
under § 143-126 against the patient’s estate. 
State ex rel. Broughton Hosp. v. Hollifield, 4 
N.C. App. 453, 167 S.E.2d 45 (1969). 

It would be a_ strained and_ limited 
construction of this section to hold that, once 
the patient is discharged from a State 
institution, a civil action for treatment and 
maintenance may not be instituted until after 
the patient’s death. Such a construction would 
be improper and manifestly unjust to the State 
and the taxpayers. State ex rel. Broughton 
Hosp. v. Hollifield, 4 N.C. App. 453, 167 S.E.2d 
45 (1969). 

Funds for Future Support Need Not Be Set 
Aside Prior to Recovery. — In an action under 
this section to recover for treatment and 


§ 143-122. No limitation of such action. 


maintenance of an incompetent at a State 
hospital, it is not required that sufficient funds 
be set aside and retained by the incompetent 
for his future support and maintenance and for 
that of members of his family who are 
dependent upon him before the State is entitled 
to recovery. State ex rel. Broughton Hosp. v. 
Hollifield, 4. N.C. App. 453, 167 S.E.2d 45 (1969). 

Nonindigent Insane Persons Required to 
Pay Actual Costs. — There is no provision in 
the Constitution requiring or authorizing the 
General Assembly to provide for the care, 
treatment, or maintenance of nonindigent 
insane persons at the expense of the State. The 
General Assembly has at all times by 
appropriate statutes required such persons to 
pay at least the actual cost of their care, 
treatment, and maintenance, while they are 
patients in State institutions. State ex rel. 
Broughton Hosp. v. Hollifield, 4 N.C. App. 453, 
167 S.E.2d 45 (1969). 

Applied in State ex rel. State Hosp. v. 
Security Nat’l Bank, 207 N.C. 697, 178 S.E. 487 
(1935). 





No statute of limitation shall 


apply to or constitute a defense to any cause of action asserted by any of the 
above-named institutions for the collection of the cost of care, treatment, 


training or maintenance, or any or all of these against any person liable 
therefor, as herein provided, and all statutes containing limitations which 
might apply to the same are hereby pro tanto repealed, as to all such causes of 
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action or claims, and this section shall apply to all claims, and causes of action 
for like cost heretofore incurred with such institutions and now remaining 
unpaid. (1925, c. 120, s. 6.) 

Applied in State ex rel. State Hosp. v. 
Security Nat’l Bank, 207 N.C. 697, 178 S.E. 487 
(1935). 


§ 143-123. Power of trustees to admit indigent persons. — This Article 
shall not be held or construed to interfere with or to limit the authority and 
power of the management of the boards of trustees or directors of any of the 
institutions named herein, to make provision for the care, custody, treatment 
and maintenance of all indigent persons who may be otherwise entitled to 
admission in any of the said institutions, and as to indigent pupils, inmates and 
patients, the same provisions now contained in the several statutes relating 
thereto shall continue in force, but if at any time any of the said indigent 
patients, pupils or inmates shall succeed to or inherit, or acquire, in any 
manner, property, or any of the persons named above as legally responsible for 
the cost of care, treatment and maintenance of the pupil, inmate and patient at 
the above-named institutions, shall acquire property, or shall otherwise be 
reputed to be solvent, then each of said institutions shall have the full right and 
authority to collect and sue for the entire cost and maintenance of such inmate, 
pupil or patient, without let or hindrance on account of any statute of 
limitation whatsoever. (1925, c. 120, s. 7.) 

Applied in State ex rel. State Hosp. v. 

Security Nat'l Bank, 207 N.C. 697, 178 S.E. 487 
(1935). 


§ 143-124. Suit by Attorney General; venue. — At the request of such 
institution, all actions and suits shall be sued upon and prosecuted by the 
Attorney General, and such institution shall have the right to elect as to 
whether it will institute such action in the courts of Wake County or in the 
courts of the county in which such institution is located. (1925, c. 120, s. 8.) 


§ 143-125. Judgment; never barred. — Any judgment obtained by the 
State for the use of any of the above-named institutions shall never be barred 
by any statute of limitation, but shall continue in force, and, at the request of 
the Attorney General or the superintendent of any of said institutions, an 
execution shall issue therefor at any time without requiring such institution to 
revive the said judgment, as is now provided by statute, but in case any 
judgment debtor, or any fiduciary responsible for the payment thereof, shall 
make affidavit and file the same with the clerk of the superior court from 
which such execution is issued, that payments have been made upon the said 
judgments, then the clerk shall recall said execution and proceed to hear and 
determine what is the true amount due thereon, if anything, in the same 
manner as is now required in motions to revive dormant judgments with the 
right of appeal to the judge of the superior court, as now provided in such 
motions, and the clerk of the superior court and the judge thereof shall have 
authority, in their discretion, to require security for the payment of the 
amount of said judgment pending such appeal. (1925), c. 120, s. 9.) 


§ 143-126. Death of inmate; lien on estate. — (a) In the event of the death 
of any inmate, pupil or patient of either of said institutions above named, 
leaving any such cost of care, maintenance, training and treatment unpaid, in 
whole or in part, then such unpaid cost shall constitute a first lien on all the 
property, both real and personal, of the said decedent, subject only to the 
payment of funeral expenses and taxes to the State of North Carolina. 

(b) Upon the death of a patient, the Department of Human Resources or 
their duly authorized agents shall file a statement containing the following: 


(1) The name of the patient; 
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(2) The date of the patient’s death; 

(8) The inclusive dates of hospitalization; 

(4) The name of the hospital or hospitals providing care; and 

(5) The amount of the unpaid balance as evidenced by a certified 
statement of account. Such statement shall be filed in the office of 
the clerk of the superior court in the county of residence of the 
deceased patient and may be filed in the county or counties in which 
real property is located in which the deceased patient owns an 
interest. The statement shall be filed and indexed by the clerk. 


§ 143-126.1 


(c) From the time of filing, such statement shall be and constitute due notice 
of a lien against the real property then owned in whole or in part by the 
deceased patient and lying in such county to the extent of the total amount of 
the unpaid balance for the patient’s support and maintenance as evidenced by 
the certified statement of account. Payments made by a fiduciary including 
those made by a clerk of superior court, in full or partial satisfaction of such 
lien, shall constitute a valid expenditure as provided in G.S. 148-119. 

(d) No action to enforce such lien may be brought more than three vears 
from the date of death of the patient. The failure to bring such action or the 
failure of the Department or its duly authorized agents to file such statement 
shall not be a complete bar against recovery but shall only extinguish the lien 
and priority thereby established. 

(e) Upon receipt of the unpaid balance by the State institution or 
Department or upon agreement of compromise of such unpaid balance, the 
Department of Human Resources or its duly authorized agents shall notify the 
clerks of superior court who shall have recorded the lien and shall indicate that 
such unpaid balance has been paid and the clerks shall cancel the lien of record. 
(1925, c. 120, s. 10; 1967, c. 960; 1973, c. 476, s. 133.) 


Cross Reference. — See note to § 143-121. Court, Davidson County, 42 N.C.A.G. 262 
Editor’s Note. — The 1973 amendment (1973). 
substituted “Department of Human Resources” Priority of Widow’s and_ Child’s 
for “Board of Mental Health” and Allowances. — See opinion of Attorney 


“Department” for “Board.” 
Priority of Funeral Expenses Limited to 
$600. — See opinion of Attorney General to 


General to Elmanda S. Yates, Assistant Clerk, 
Superior Court, Davidson County, 42 N.C.A.G. 
263 (1973). 


Elmanda S. Yates, Assistant Clerk, Superior 


§ 143-126.1. Lien on patient’s property for unpaid balance due 
institution. — (a) There is hereby created a general lien, enforceable as 
hereinafter provided, on both the real and personal property of any person who 
is receiving or who has received care and maintenance in any of the State 
institutions listed in G.S. 148-117, to the extent of the total amount of the 
unpaid balance shown on the certified statement of account for charges from 
and after July 1, 1967. 

(b) Such general lien for the unpaid balance for care and maintenance at the 
aforementioned hospitals shall apply alike to the property, both real and 
personal, of the patient whether held by the patient or a trustee or guardian of 
the patient. 

(c) At a time deemed suitable in the discretion of the Department of Human 
Resources or its duly authorized agents, there may be filed a statement 
containing the following: 


(1) The name of the patient; 

(2) The inclusive dates of hospitalization and a statement that 
hospitalization is continuing if such is applicable; 

(3) The name of the hospital or hospitals providing care; and 

(4) The amount of the unpaid balance as evidenced by a certified 
statement of account. 


Such statement may be filed in the office of the clerk of superior court in the 
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county of residence of the patient and in each county or counties in which the 
patient owns an interest. The statement shall be filed and indexed by the clerk. 


(d) From the time of filing, such statement shall be and constitute due notice 
of a lien against the real property then owned or thereafter acquired by the 
paca and lying in such county to the extent of the total amount of the unpaid 

alance for the patient’s support and maintenance as evidenced by the certified 
statement of account for charges from and after July 1, 1967. Payments made 
by a fiduciary, including those made by a clerk of superior court, in full or 

artial satisfaction of such lien, shall constitute a valid expenditure as provided 
in G.S. 148-119. 

(e) The lien thus established shall take priority over all other liens 
subsequently acquired and shall continue from the date of filing until satisfied. 
No action to enforce such lien may be brought more than three years from the 
last date of filing of such lien nor more than three years after the death of any 
patient. The failure to bring such action or the failure of the Department or its 
agents to file said statement shall not be a complete bar against recovery but 
shall only extinguish the lien and priority thereby established. 


({) Upon receipt of the full unpaid balance by the State institution or 
Department of Human Resources or upon agreement of compromise of such 
unpaid balance, the Department of Human Resources or its duly authorized 
agents shall notify the clerks of superior court who have recorded a lien and 
shal! indicate that such unpaid balance has been paid and the clerks shall 
cancel the lien of record. (1967, c. 959; 1973, c. 476, s. 133.) 

Editor’s Note. — The 1973 amendment Opinions of Attorney General. — Mr. 
substituted “Department of Human Resources” Emmett L. Sellers, Director, Division of 
for “Board of Mental Health” and Medical Services, State Department of Social 
“Department” for “Board.” Services, 40 N.C.A.G. 689 (1969). 


§ 143-127. Money paid into State treasury. — All money collected by any 
institution pursuant to this Article shall be by such institution paid into the 
State treasury, and shall be by the State Treasurer credited to the account of 
the institution collecting and turning the same into the treasury, and shall be 
paid out by warrants drawn by the Auditor as in cases of appropriations made 
for the maintenance of such institutions and shall be used by such institution 
as it uses and is authorized by law to use appropriations made for 
maintenance. (1925, c. 120, s. 11.) 

Cited in State ex rel. Broughton Hosp. v. 

Hollifield, 4 N.C. App. 453, 167 S.E.2d 45 (1969). 


§ 143-127.1. Parental liability for payment of cost of care for long-term 
patients in Department of Human Resources facilities. — 
(a) Notwithstanding the foregoing provisions of G.S. 148-117 through G:.S. 
143-127 inclusive, the natural or adoptive parents of persons who are long-term 
patients at facilities owned or operated by the Department of Human 
Resources shall only be hable on the charges made by such facility for 
treatment, care and maintenance for an amount not to exceed the cost of caring 
for a normal child at home as determined from standard sources by the 
Department of Human Resources. 


(b) Parents or adoptive parents of a long-term patient in a facility owned or 
operated by the Department of Human Resources shall not be liable for any 
charges made by such facility for treatment, care and maintenance of such a 
patient incurred or accrued subsequent to such patient attaining age 18. 


(c) For purposes of this section, the term “long-term patient” is defined as a 
erson ene has been a patient in a facility owned or operated by the 
epartment of Human Resources for a continuous period in excess of 120 days. 

No absence of a patient from the facility due to a temporary or trial visit shall 

be counted as interrupting the accrual of the 120 days herein required to attain 
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the status on [of] a long-term patient. (1971, c. 218, s. 1; 1973, c. 476, s. 133; ¢. 
{Hin 


Editor’s Note. — Session Laws 1971, c. 218, 
s. 4, as amended by Session Laws 1971, c. 1142, 
provides: “This act is intended to relieve and 
shall be construed to relieve, any parent of any 
liability for charges accrued prior to the 
ratification of this act for treatment, care and 
maintenance of a natural or adoptive child at 
facilities owned or operated by the State 
Department of Mental Health. It is the intent of 
this act to limit the existing liability of all 
parents, in the manner set out in the previous 
sections of this act, in regard to charges made 
prior to the date of the ratification of this act, 
or to be made subsequent to such date, for 


The first 1973 amendment substituted 
“Department of Human Resources” for “State 
Department of Mental Health.” 

The second 1973 amendment substituted “18” 
for “21” at the end of subsection (b). The 
amendment also substituted “on” for “of” 
following “status” near the end of subsection 
(c). 

Applicability of Section to Accounts Past 
Due; Liability of Patient Not Restricted. — 
See opinion of Attorney General to Mr. Ben W. 
Aiken, General Business Manager, N.C. 
Department of Mental Health, 41 N.C.A.G. 507 
(1971). 


treatment, care and maintenance of a natural 
or adopted child at facilities owned or operated 
by the State Department of Mental Health.” 


ARTICLE 8. 
Public Building Contracts. 


§ 143-128. Separate specifications for building contracts; responsible 
contractors. — Every officer, board, department, commission or commissions 
charged with the duty of preparing specifications or awarding or entering into 
contracts for the erection, construction or altering of buildings for the State, or 
for any county or municipality, when the entire cost of such work shall exceed 
twenty thousand dollars ($20,000), must have prepared separate specifications 
for each of the following branches of work to be performed: 

(1) Heating, ventilating and/or air conditioning and accessories separately 
or combined into one conductive system. 

(2) Plumbing and gas fittings and accessories. 

(3) Electrical installations. 

(4) Refrigeration for cold storage where the cooling load is 15 tons or more 
of refrigeration. 

All such specifications must be so drawn as to permit separate and 
independent bidding upon each of the classes of work enumerated in the above 
subdivisions. All contracts hereafter awarded by the State or by a county or 
municipality, or a department, board, commissioner, or officer thereof, for the 
erection, construction or alterations of buildings, or any parts thereof, shall 
award the respective work specified in the above subdivisions separately to 
responsible and reliable persons, firms or corporations regularly engaged in 
their respective lines of work. When the estimated cost of work to be 
performed in any single subdivision is less than two thousand five hundred 
($2,500), the same may be included in one of the several other contracts, 
irrespective of total project cost. 

Each separate contractor shall be directly liable to the State of North 
Carolina, or to the county or municipality, and to the other separate 
contractors for the full performance of all duties and obligations due 
respectively under the terms of the separate contracts and in accordance with 
the plans and specifications, which shall specifically set forth the duties and 
obligations of each separate contractor. For the purpose of this section, the 
wording, “separate contractor” is hereby deemed and held to mean any person, 
firm or corporation who shall enter into a contract with the State, or with any 
county or municipality, for the erection, construction or alteration of any 
building or buildings, or parts thereof. (1925, c. 141, s. 2; 1929, c. 339, s. 2; 1931, 
c. 46; 1943, c. 387; 1945, c. 851; 1949, c. 1137, s. 1; 19638, c. 406, ss. 2-7; 1967, c. 860.) 

Local Modification. — Greene: 1953, c. 718. Article to lease of personal property with an 

Cross Reference. — As to application of this option to purchase by a county, see § 153A-165. 
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Editor’s Note. — For comment on this 
section, see 4 N.C.L. Rev. 14. 

Separate Contracts Required of Counties 
in Certain Circumstances. — See opinion of 
Attorney General to Mr. William L. Mills, Jr., 
Cabarrus County Attorney, 40 N.C.A.G. 550 
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contract for public building of modular unit 
type which has factory installed electrical, 
plumbing and heating facilities without having 
separate specifications drawn for such facilities 
so as to permit separate and independent bids 
on each class of work. Opinion of Attorney 


(1970). 

Separate Specifications Required for 
Electrical, Plumbing and Heating Facilities. 
— A county or city may not let a bid for a 


General to Mr. W.I. Thornton, Jr., Durham City 
Attorney, 42 N.C.A.G. 129 (1972). 


§ 143-129. Procedure for letting of public contracts; purchases from 
federal government by State, counties, etc. — No construction or repair 
work requiring the estimated expenditure of public money in an amount equal 
to or more than ten thousand dollars ($10,000) or purchase of apparatus, 
supplies, materials, or equipment requiring an estimated expenditure of public 
money in an amount equal to or more than two thousand five hundred dollars 
($2,500), except in cases of special emergency involving the health and safety of 
the people or their property, shall be performed, nor shall any contract be 
awarded therefor, by any board or governing body of the State, or of any 
institution of the State government, or of any county, city, town, or other 
subdivision of the State, unless the provisions of this section are complied with. 

Advertisement of the letting of such contracts shall be as follows: 

Where the contract is to be let by a board or governing body of the State 
government, or of a State institution, as distinguished from a board or 
governing body of a subdivision of the State, proposals shall be invited by 
advertisement at least one week before the time specified for the opening of 
said proposals in a newspaper having general circulation in the State of North 
Carolina. Provided that the advertisements for bidders required by this section 
shall be published at such a time that at least seven full days shall lapse 
between the date of publication of notice and the date of the opening of bids. 

Where the contract is to be let by a county, city, town or other subdivision of 
the State, proposals shall be invited by advertisement at least one week before 
the time specified for the opening of said proposals in a newspaper having 
general circulation in such county, city, town or other subdivision. 

Such advertisement shall state the time and place where plans and 
specifications of proposed work or a complete description of the apparatus, 
supplies, materials or equipment may be had, and the time and place for 
opening of the proposals, and shall reserve to said board or governing body the 
right to reject any or all such proposals. 

Proposals shall not be rejected for the purpose of evading the provisions of 
this Article. No board or governing body of the State or subdivision thereof 
shall assume responsibility for construction or purchase contracts, or 
guarantee the payments of labor or materials therefor except under provisions 
of this Article. 

All proposals shall be opened in public and shall be recorded on the minutes 
of the board or governing body and the award shall be made to the lowest 
responsible bidder or bidders, taking into consideration quality, performance 
and the time specified in the proposals for the performance of the contract. In 
the event the lowest responsible bids are in excess of the funds available for the 
project, the responsible board or governing body is authorized to enter into 
negotiations with the lowest responsible bidder above mentioned, making 
reasonable changes in the plans and specifications as may be necessary to bring 
the contract price within the funds available, and may award a contract to such 
bidder upon recommendation of the Department of Administration in the case 
of the State government or of a State institution or agency, or upon 
recommendation of the responsible commission, council or board in the case of 
a subdivision of the State, if such bidder will agree to perform the work at the 
negotiated price within the funds available therefor. If a contract cannot be let 
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under the above conditions, the board or governing body is authorized to 
readvertise, as herein provided, after having made such changes in plans and 
specifications as may be necessary to bring the cost of the project within the 
funds available therefor. The procedure above specified may be repeated if 
necessary in order to secure an acceptable contract within the funds available 
therefor. 

No proposal shall be considered or accepted by said board or governing body 
unless at the time of its filing the same shall be accompanied by a deposit with 
said board or governing body of cash, or a cashier’s check, or a certified check 
on some bank or trust company insured by the Federal Deposit Insurance 
Corporation in an amount equal to not less than five percent (5%) of the 
proposal. In lieu of making the cash deposit as above provided, such bidder may 
file a bid bond executed by a corporate surety licensed under the laws of North 
Carolina to execute such bonds, conditioned that the surety will upon demand 
forthwith make payment to the obligee upon said bond if the bidder fails to 
execute the contract in accordance with the bid bond, and upon failure to 
forthwith make payment the surety shall pay to the obligee an amouni equal to 
double the amount of said bond. This deposit shall be retained if the successful 
bidder fails to execute the contract within 10 days after the award or fails to 
give satisfactory surety as required herein. 

Bids shall be sealed if the invitation to bid so specifies and, in any event, the 
opening of a bid or the disclosure or exhibition of the contents of any bid by 
anyone without the permission of the bidder prior to the time set for opening in 
the invitation to bid shall constitute a general misdemeanor. 

All contracts to which this section applies shall be executed in writing, and 
the board or governing body shall require the person to whom the award of 
contract is made to furnish bond in some surety company authorized to do 
business in the State or require a deposit of money, certified check or 
government securities for the full amount of said contract for the faithful 
performance of the terms of said contract; and no such contract shall be altered 
except by written agreement of the contractor, the sureties on his bond, and 
the board or governing body. Such surety bond or securities required herein 
shall be deposited with the treasurer of the branch of government for which 
the work is to be performed until the contract has been carried out in all 
respects: Provided, that in the case of contracts for the purchase of apparatus, 
‘ supplies, materials, or equipment, the board or governing body may waive the 
requirement for the deposit of a surety bond or securities as required herein. 

The owning agency or the Department of Administration, in contracts in- 
volving a State agency, and the owning agency or the governing board, in 
contracts involving a _ political subdivision of the State, may reject 
the bonds of any surety company against which there is pending any un- 
settled claim or complaint made by a State agency or the owning agency 
or governing board of any political subdivision of the State arising out of 
any contract under which State funds, in contracts with the State, or funds 
of political subdivision of the State, in contracts with such political sub- 
division, were expended, provided such claim or complaint has been pend- 
ing more than 180 days. 

Nothing in this section shall operate so as to require any public agency to 
enter into a contract which will prevent the use of unemployment relief labor 
paid for in whole or in part by appropriations or funds furnished by the State 
or federal government. 

Any board or governing body of the State or of any institution of the State 
government or of any county, city, town, or other subdivision of the State may 
enter into any contract with (i) the United States of America or any agency 
thereof, or (ii) any other government unit or agency thereof within the United 
States, for the purchase, lease, or other acquisition of any apparatus, supplies, 
materials, or equipment without regard to the foregoing provisions of this 
section or to the provisions of any other section of this Article. 
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The Director of the Department of Administration or the governing board of 
any county, city, town, or other subdivision of the State may designate any 
officer or employee of the State, county, city, town or subdivision to enter a bid 
or bids in its behalf at any sale of apparatus, supplies, materials, equipment or 
other property owned by (i) the United States of America or any agency 
thereof, or (ii) any other governmental unit or agency thereof within the 
United States, and may authorize such officer or employee to make any 

artial or down payment or payment in full that may be required 
by regulations of the government or agency disposing of such property. (1931, 
Geasonse il. \Joa,C- 00, Ce 400, S21, lyuol, C. dou; 1945, cP 144) 194905257: 1951. 
Cea onal ee One LOO, ooo Cm LU4dne Oo. .C. 200) Sa 0,0. SOL &. SOc, 
ss. 1-4; 1959, c. 392, s. 1; c. 910, s. 1; 1961, c. 1226; 1965, c. 841, s. 2; 1967, c. 860; 


1971, c. 847.) 


Local Modification. — Durham: 1951, ¢c. 506; 
Forsyth: 1955, c. 94, s. 1; Greene: 1953, c. 718; 
Lee (board of education): 1953, c. 228; 
Mecklenberg: 1969. ce. 279; city of Charlotte: 
1967, c. 92; city of Durham: 1951, c. 506; 1969, 
cc. 428, 1233; 1973, c. 431; city of Gastonia: 1969, 
c. 328; city of Greensboro: 1949, c. 440; 1951, c. 
107, Bah, 5, 1959oc)-1137, 8) 1491969 e;. 142: city 
ore Hennersons 19537 "c) “Talers, 233; city tof 
Kernersville: 1955, ¢c. 67; city of Wilmington: 
1951, c. 881; city of Winston-Salem: 1951, ¢. 224: 
town of Wrightsville Beach: 1955, c. 670, s. 1; 
Bessemer Sanitary District: 1953, c. 729, s. 1. 


Editor’s Note. — The 1971 amendment 
substituted “ten thousand dollars ($10,000)” for 
“seven thousand five hundred _ dollars 
($7,500.00)” and substituted “two thousand five 
hundred dollars ($2,500)” for “two thousand 
dollars ($2,000.00) in the first paragraph and 
deleted, at the end of the fourth paragraph, a 
proviso as to publication or posting of notice 
where there is no newspaper published in the 
county, city, town or other subdivision and the 
amount of the contract is less than $7,500. 

Session Laws 1959, ec. 910, which rewrote the 
last two paragraphs of this section, provides: 
“Nothing in this act shall be construed to 
authorize the Division of Purchase and 
Contract of the Department of Administration 
to make any purchases for or on behalf of any 
county, city or town government in this State 
or any other political subdivision. 

“The powers granted herein are in addition to 
and not in substitution for existing powers 
granted by general laws or special acts to cities 
and towns.” 

For a brief comment on the 1949 amendment, 
see 27 N.C.L. Rev. 423. 


Opinions of Attorney General.—Mr. L.A. 
Stith, Craven County Attorney, 40 N.C.A.G. 
459 (1969); Mr. James B. Garland, Gastonia 
City Attorney, 40 N.C.A.G. 460 (1969). 


The purpose of this section is to prevent 
favoritism, corruption, fraud and imposition in 
the awarding of public contracts by giving 
notice to the prospective bidders and thus 
assuring competition, which in turn guarantees 
fair play and reasonable prices in contracts 
involving the expenditure of a substantial 


amount of public money. Mullen v. Town of 
Louisburg, 225 N.C. 53, 33 S.E.2d 484 (1945). 

The requirements of this section are 
mandatory, and a _ contract made _ in 
contravention of such requirements is ultra 
vires and void. Raynor v. Commissioners for 
Town of Louisburg, 220 N.C. 348, 17 S.E.2d 495 
(1941). 

Public Laws 1903, c. 305, does not authorize 
the town of Louisburg to contract for 
machinery for its water and sewer system and 
electric light plant in a sum in excess of $1,000 
without submitting the same to competitive 
bidding after due advertisement. Raynor v. 
Commissioners for Town of Louisburg, 220 
N.C. 348, 17 S.E.2d 495 (1941). 

Public policy has for many years required 
governmental needs to be supplied pursuant 
to contracts with low bidders ascertained by 
public advertisement. North Carolina has for 
many years so provided by this section. 
Douglas Aircraft Co. v. Electrical Workers 
Local 379, 247 N.C. 620, 101 S.E.2d 800 (1958). 

This section applies only to contracts 


where the bidders have the right to name the 


price for which they are willing to furnish 
supplies and materials. It has no application 
whatever to a contract between a municipality 
and a public utility, where there can be no 
competition between bidders because the 
municipality or the State has the power and 
authority to fix the price of the service to be 
rendered or the commodity to be furnished. 
Mullen v. Town of Louisburg, 225 N.C. 53, 33 
S.E.2d 484 (1945). 

Emergency Defined. — The meaning of the 
word “emergency” within the exception to this 
section is not susceptible of precise definition 
and each case must, to some extent, stand upon 
its own bottom, but in any event the term 
connotes an immediate and present condition 
and not one which may or may not arise in the 
future or one that is apt to arise or may be 
expected to arise. Raynor v. Commissioners for 
Town of Louisburg, 220 N.C. 348, 17 S.E.2d 495 
(1941). 

Sales Tax Must Be Included as an 
‘“‘Estimated Expenditure of Public Money’’. 
— See opinion of Attorney General to Mr. 
James B. Garland, 41 N.C.A.G. 479 (1971). 
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The terms ‘‘apparatus,’’ ‘‘materials’’ and 
‘“‘equipment,’’ used in this section, denote 
particular types of tangible personal property 
and could not be construed to include electric 
current. Mullen v. Town of Louisburg, 225 N.C. 
53, 33 S.E.2d 484 (1945). 

The word ‘“‘supplies’”’ in the section is used 
in conjunction with the term “apparatus,” 
“materials” and “equipment,” and its meaning 
is confined to property of like kind and nature. 
Mullen v. Town of Louisburg, 225 N.C. 53, 33 
S.E.2d 484 (1945). 

Contract Made in Violation of This Section 
Is Void. — A contract involving more than 
$1,000 [now $2,000] let without advertisement 
as required by this section is void, and the 
contractor may not recover on it. Hawkins v. 
Town of Dallas, 229 N.C. 561, 50 S.E.2d 561 
(1948). 

Where plaintiffs laid water lines as a 
business investment pursuant to an agreement 
with the city’s director of utilities that the city 
would reimburse them for the moneys so 
expended if the lines were incorporated within 
the city’s limits, the contract was void. Styers 
v. City of Gastonia, 252 N.C. 572, 114 8.E.2d 348 
(1960). 

A purported public contract not made in 
conformity with the requirements of this 
section is void. Nello L. Teer Co. v. North 
Carolina State Hwy. Comm'n, 265 N.C. 1, 143 
S.E.2d 247 (1965). 

But Contractor May Recover on Quantum 
Meruit. — Where the work under the contract 
has been actually done and accepted, the 
county, city or town is bound on a quantum 
meruit for the reasonable and just value of the 
work and labor done and materials furnished. 
Hawkins v. Town of Dallas, 229 N.C. 561, 50 
S.E.2d 561 (1948). 

Performance and acceptance of construction 
work imposes an obligation to pay the 
reasonable and just value of the work done and 
materials furnished. Nello L. Teer Co. v. North 
Carolina State Hwy. Comm'n, 265 N.C. 1, 143 
S.E.2d 247 (1965). 
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Such recovery excludes profits, and the 
reasonable and just value recoverable cannot 
exceed actual cost. Nello L. Teer Co. v. North 
Carolina State Hwy. Comm'n, 265 N.C. 1, 143 
S.E.2d 247 (1965). 

County May Accept Single Bid Filed 
Pursuant to Requirement of Statute. — See 
opinion of Attorney General to Mr. Elbert L. 
Peters, Coordinator, Governor's Highway 
Safety Program, 41 N.C.A.G. 527 (1971). 

Necessity of Counties to Comply with 
Competitive Bidding Requirements in Lease 
Agreement of Equipment with Option to 
Purchase. — See opinion of Attorney General 
to Senator John J. Burney, Jr., 41 N.C.A.G. 504 
(1971). 

Modification of Bid after Opening of 
Sealed Bids Impermissible. — See opinion of 
Attorney General to Mr. John B. Lewis, 
Farmville Town Attorney, 41 N.C.A.G. 187 
(1970). 

Judicial Review of Finding of Emergency. 
— The provision of this section that a 
municipality may let a contract for 
expenditures in excess of $1,000 [now $2,000] 
without advertisement “in cases of special 
emergency” constitutes an exception to the 
general rule, and the commissioners of a 
municipality may not declare an emergency 
where none exists and thus defeat the law, nor 
is such finding by the municipal board upon 
competent evidence conclusive on the courts, 
but the courts may review the evidence and 
determine whether an emergency’ as 
contemplated by the statute does in fact exist. 
Raynor v. Commissioners for Town of 
Louisburg, 220 N.C. 348, 17 S.E.2d 495 (1941). 

Applied in North Carolina Monroe Constr. 
Co. v. Guilford County Bd. of Educ., 278 N.C. 
633, 180 S.E.2d 818 (1971). 

Cited in Karpark Corp. v. Town of Graham, 
99 F. Supp. 124 (M.D.N.C. 1951); Smith v. City 
of Rockingham, 268 N.C. 697, 151 S.E.2d 568 
(1966); Wm. Muirhead Constr. Co. v. Housing 
Auth., 1 N.C. App. 181, 160 S.E.2d 542 (1968). 


§ 143-130. Allowance for convict labor must be specified. — In cases 
where the board or governing body of a State agency or of any political 
subdivision of the State may furnish convict or other labor to the contractor, 
manufacturer, or others entering into contracts for the performance of 
construction work, installation of apparatus, supplies, materials or equipment, 
the specifications covering such projects shall carry full information as to what 
wages shall be paid for such labor or the amount of allowance for same. (19338, 


c2400,s. 2:.1967, c..860.) 


§ 143-131. When counties, cities, towns and other subdivisions may let 


contracts on informal bids. 





All contracts for construction or repair work or 


for the purchase of apparatus, supplies, materials, or equipment, involving the 
expenditure of public money in the amount of one thousand dollars ($1,000) or 
more, but less than the limits prescribed in G.S. 143-129, made by any officer, 
department, board, or commission of any county, city, town, or other 
subdivision of this State shall be made after informal bids have been secured. 
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All such contracts shall be awarded to the lowest responsible bidder, taking 
into consideration quality, performance, and the time specified in the bids for 
the performance of the contract. It shall be the duty of any officer, department, 
board, or commission entering into such contract to keep a record of all bids 
submitted, and such record shall be subject to public inspection at any time. 
(pal Cn soars tuo ihc: SOZsS wo pel God, cra0Gs 1965-¢.4 72-1967, co 8602197 ite: 


593.) 


Local Modification. — Durham: 1951, c. 506; Editor’s Note. — The 1971 amendment 
Forsyth: 1955, ¢c. 94, s. 2; city of Durham: 1951, — substituted “one thousand dollars ($1,000)” for 
c. 506; 1969, c. 1233; city of Greensboro: 1951, ¢. “five hundred dollars ($500.00)” in the first 


707, s. 5; city of Henderson: 1953, c. 731, s. 38; sentence. 
city of Wilmington: 1951, c. 881; town of 
Wrightsville Beach: 1955, ec. 670, s. 2; Bessemer 

sanitary District: 1953, c. 729, s. 2. 


§ 143-132. Minimum number of bids for public contracts. — No contract 
to which G.S. 143-129 applies for construction or repairs shall be awarded by 
any board or governing body of the State, or any subdivision thereof, unless at 
least three competitive bids have been received from reputable and qualified 
contractors regularly engaged in their respective lines of endeavor; however, 
this section shall not apply to contracts which are negotiated as provided for in 
G.S. 143-129. Provided that if after advertisement for bids as required by G.S. 
148-129, not as many as three competitive bids have been received from 
reputable and qualified contractors regularly engaged in their respective lines 
of endeavor, said board or governing body of the State agency or of a county, 
city, town or other subdivision of the State shall again advertise for bids; and if 
as a result of such second advertisement, not as many as three competitive bids 
from reputable and qualified contractors are received, such board or governing 
body may then let the contract to the lowest responsible bidder submitting a 
bid for such project, even though only one bid is received. (19381, c. 291, s. 3; 
irl U4 Sa on unG.guc see ld05. ct) Zou, LOOT C.. O00.) 

Local Modification. — _ Bertie and Number of Bids. — See opinion of Attorney 
Northampton: 1953, c. 1257. General to Mr. Thomas S. Harrington, Eden 

Receipt of ‘‘No Bid’? Notes Not a Bid City Attorney, 40 N.C.A.G. 541 (1970). 
within Requirement of Receipt of Certain 


§ 143-133. No evasion permitted. — No bill or contract shall be divided for 
the purpose of evading the provisions of this Article. (19383, c. 400, s. 3; 1967, c. 
860.) 


§ 143-134. Applicable to Board of Transportation and Department of 
Correction; exceptions. — This Article shall apply to the Board of 
Transportation and the Department of Correction except in the construction of 
roads, bridges and their approaches; provided however, that whenever the 
Director of the Budget determines that the repair or construction of a building 
by the Board of Transportation or by the Department of Correction can be done 
more economically through use of employees of the Board of Transportation 
and/or prison inmates than by letting such repair or building construction to 
contract, the provisions of this Article shall not apply to such repair or 
COnsiruCctION: Gb9S3PCR4A00 S81-3-Aal Oboe emo t2 OST cn65 tsar le L9GioceSG0; co. 
DUBS Heed 27ONG) DOT, S852) 


Editor’s Note. — The 1973 amendment 
substituted “Board of Transportation” for 
“State Highway Commission” in three places. 


§ 143-134.1. Interest on final payments due to prime contractors. — On 
all public construction contracts which are let by a board or governing body of 
the State government or any political subdivision thereof, except the 
construction of roads, highways, bridges and their approaches, the balance due 
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prime contractors shall be paid in full within 45 days after respective prime 
contracts of the project have been accepted by the owner, certified by the 
architect, engineer or designer to be completed in accordance with terms of the 
plans and specifications, or occupied by the owner and used for the purpose for 
which the project was constructed, whichever occurs first. Provided, however, 
that whenever the architect or consulting engineer in charge of the project 
determines that delay in completion of the project in accordance with terms of 
the plans and specifications is the fault of the contractor, the project may be 
occupied and used for the purposes for which it was constructed without 
payment of any interest on amounts withheld past the 45 day limit. No 
payment shall be delayed because of the failure of another prime contractor on 
such project to complete his contract. Should final payment to any prime 
contractor beyond the date such contracts have been certified to be completed 
by the designer or architect, accepted by the owner, or occupied by the owner 
and used for the purposes for which the project was constructed, be delayed by 
more than 45 days, said prime contractor shall be paid interest, beginning on 
the 46th day, at the rate of six percent (6%) per annum on such unpaid 
balance as may be due. Funds for payment of such interest on state- 
owned projects shall be obtained from the current budget of the owning de- 
partment, institution, or agency. Where a conditional acceptance of a contract 
exists, and where the owner is retaining a reasonable sum pending correction 
of such conditions, interest on such reasonable sum shall not apply. (1959, c. 
1328; 1967, c. 860.) 

§ 143-135. Limitation of application of Article. — This Article shall not 
apply to the State or to subdivisions of the State of North Carolina in the 
expenditure of public funds when the total cost of any repairs, completed 
project, building, or structure shall not exceed the sum of twenty-five thousand 
dollars ($25,000), if the repairs, completed project, building, or structure are 
performed or accomplished by or through duly elected officers or agents using 
force account qualified labor on the permanent payroll of the agency 
concerned; provided, that such force account work shall be subject to the 
approval of the Director of the Department of Administration in the case of 
State agencies, or approval of the responsible commission, council or board 
in the case of subdivisions of the State. (1933, c. 552, ss. 1, 2; 1949, c. 1137, 
Sezer olec, 1104/3826; 1967, c2860)) 

Local Modification. — Ashe: 1959, c. 627; 298; 1973, c. 563; Pender: 1955, c. 187; city 
Beaufort: 1955, c. 1136; Brunswick: 1961, ¢. 503; of Belmont: 1967, c. 419; city of Charlotte: 
Franklin: 1957, c. 288; Halifax: 1957, c. 803; 1973, c. 563; city of Gastonia: 1967, c. 392; 
McDowell: 1959, c. 553; Mecklenburg: 1967, c. city of Marion: 1959, c. 553. 


§ 143-135.1. State buildings exempt from county and municipal 
building requirements; consideration of recommendations by counties 
and municipalities. — Buildings constructed by the State of North Carolina or 
by any agency or institution of the State in accordance with plans and 
specifications approved by the Department of Administration shall not be 
subject to inspection by any county or municipal authorities and shall not be 
subject to county or municipal building codes and requirements. Inspection fees 
fixed by counties and municipalities shall not be applicable to such construction 
by the State of North Carolina. County and municipal authorities may inspect 
any plans or specifications upon their request to the Department of 
Administration, and any and all recommendations made by them shall be given 
consideration by the Department of Administration. Requests by county and 
municipal authorities to inspect plans and specifications for State projects shall 
be on the basis of a specific project. Should any agency or institution of the 
State require the services of county or municipal authorities, notice shall be 
given for the need of such services, and appropriate fees for such services shall 
be paid to the county or municipality; provided, however, that the application 
for such services to be rendered by any county or municipality shall have prior 
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written approval of the Department of Administration. (1951, c. 1104, s. 4; 1967, 
c. 860; 1971, c. 563.) 


Editor’s Note. — The 1971 amendment’ the section did not refer to county au- 
rewrote this section. Prior to the amendment _ thorities or counties. 


§ 143-135.2. Contracts for restoration of historic buildings with private 
donations. — This Article shall not apply to building contracts let by a State 
agency for restoration of a historic building or structure where the funds for 
the restoration of such building or structure are provided entirely by funds 
donated from private sources. (1955, c. 27; 1967, c. 860.) 


§ 143-135.3. Procedure for settling controversies arising from contracts; 
civil actions on disallowed claims. — Upon completion of any contract for 
construction or repair work awarded by any State board to any contractor, 
under the provisions of this Article, should the contractor fail to receive such 
settlement as he claims to be entitled to under terms of his contract, he may, 
within 60 days from the time of receiving written notice as to the disposition to 
be made of his claim, submit to the Director of the Department of 
Administration a written and verified claim for ‘such amount as he deems 
himself entitled to under the terms of said contract, setting forth the facts 
upon which said claim is based. In addition, the claimant, either in person or 
through counsel, may appear before the Director of the Department of 
Administration and present any additional facts and arguments in support of 
his claim. Within 90 days from the receipt of the said written claim, the 
Director of the Department of Administration shall make an investigation of 
the claim and may allow all or any part or may deny said claim and shall have 
the authority to reach a compromise agreement with the contractor and shall 
notify the contractor in writing of his decision. 

As to such portion of the claim which may be denied by the Director of the 
Department of Administration, the contractor may, within six months from 
receipt of the decision, institute a civil action for such sum as he claims to be 
entitled to under said contract by the filing of a verified complaint and 
issuance of summons in the Superior Court of Wake County or in the superior 
court of any county wherein the work under said contract was performed. The 
procedure shall be the same as in all civil actions except as herein and as 
hereinafter set out. 

All issues of law and fact and every other issue shall be tried by the judge, 
without jury; provided that the matter may be referred in the instances and in 
the manner provided for in Article 20 of Chapter 1 of the General Statutes. 

The submission of the claim to the Director of the Department of 
Administration within the time set out in this section and the filing of an 
action in the superior court within the time set out in this section shall be a 
condition precedent to bringing an action under this section and shall not be a 
statute of limitations. 

The provisions of this section shall be deemed to enter into and form a part 
of every contract entered into between any board of the State and any 
contractor, and no provision in said contracts shall be valid that is in conflict 
herewith. 

The word “board” as used in this section shall mean the State of North 
Carolina or any board, bureau, commission, institution, or other agency of the 
State, as distinguished from a board or governing body of a subdivision of the 
State. “A contract for construction or repair work,” as used in this section, is 
defined as any contract for the construction of buildings and appurtenances 
thereto, including, but not by way of limitation, utilities, plumbing, heating, 
electrical, air conditioning, elevator, excavation, grading, paving, roofing, 
masonry work, tile work and painting, and repair work as well as any 
contract for the construction of airport runways, taxiways and parking aprons, 
sewer and water mains, power lines, docks, wharves, dams, drainage canals, 
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telephone lines, streets, site preparation, parking areas and other types of 
construction on which the Department of Administration enters into contracts. 
(1965, c. 1022; 1967, c. 860; 1969, c. 950, s. 1.) 


Recovery of Settlement Limited to Terms 
of Contract. — Under the provisions of this 
section a party is only entitled to recover such 
settlement as he claims to be entitled to under 
terms of his contract. Nat Harrison Associates 
v. North Carolina State Ports Auth., 280 N.C. 
251;:185'9.E:.2d 793 (1972). 

And Failure to Complete Obligation under 
Contract Terms Prohibits Relief. — Failure 
by a party to complete its obligation under the 
terms of its contracts prohibits that party from 
seeking the relief provided under this section. 
Nat Harrison Associates v. North Carolina 
State Ports Auth., 280 N.C. 251, 185 S.E.2d 793 
(1972). 

Dismissal of Contract Action. — A contract 
action against the State Ports Authority should 


requirement prior to filing a claim with the 
Director of the Department of Administration 
and instituting the action in superior court. Nat 
Harrison Associates v. North Carolina State 
Ports Auth., 280 N.C. 251, 185 S.B.2d 793 
(1972). 

Summary Judgment in Favor of Ports 
Authority Proper. — Summary judgment 
was properly allowed in favor of the Ports 
Authority as to counts in which a plaintiff 
sought to recover for losses where there was no 
provision in the contracts for recovery of the 
claimed damages, since the plaintiff was 
entitled to recover under this section only under 
the terms of his contract. Nat Harrison 
Associates v. North Carolina State Ports Auth., 
280 N.C. 251, 185 S.E.2d 793 (1972). 


Cited in Wilmington Shipyard, Inc. v. North 
Carolina State Hwy. Comm’n, 6 N.C. App. 649, 
171 S.E.2d 222 (1969). 


have been dismissed where plaintiff had not 
completed a material part of its contract and 
had failed to comply with a_ contract 


§ 143-135.4. Authority of Purchase and Contract Division of Department 
of Administration not repealed. — Nothing contained in this Article shall be 
construed as contravening or repealing any authorities given by statute to the 
Purchase and Contract Division of the Department of Administration. (1967, c. 
860.) 


ARTICLE 9. 
Building Code Council and Building Code. 


§ 143-136. Building Code Council created; membership. — (a) Creation; 
Membership; Terms. — There is hereby created a Building Code Council, 
which shall be composed of 11 members appointed by the Governor, 
consisting of one registered architect, one licensed general contractor, one 
registered architect or licensed general contractor specializing in resi- 
dential design or construction, one registered engineer practicing structural 
engineering, one registered engineer practicing mechanical engineering, 
one registered engineer practicing electrical engineering, one licensed 
plumbing and heating contractor, one municipal or county building in- 
spector, a representative of the public who is not a member of the building 
construction industry, a licensed electrical contractor, and a registered 
engineer on the engineering staff of a State agency charged with approval 
of plans of state-owned buildings. Of the members initially appointed by the 
Governor, three shall serve for terms of two years each, three shall serve 
for terms of four years each, and three shall serve for terms of six years each. 
Thereafter, all appointments shall be for terms of six years. The Governor 
may remove appointive members at any time. Neither the architect nor any 
_of the above named engineers shall be engaged in the manufacture, 
promotion or sale of any building material, and any member who shall, during 
his term, cease to meet the qualifications for original appointment (through 
ceasing to be a practicing member of the profession indicated or other- 
wise) shall thereby forfeit his membership on the Council. 

The Governor may make appointments to fill the unexpired portions of any 
terms vacated by reason of death, resignation, or removal from office. In 
making such appointment, he shall preserve the composition of the Council 
required above. 
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(b) Compensation. — Members of the Building Code Council other than any 
who are employees of the State shall receive seven dollars ($7.00) per day, 
including necessary time spent in traveling to and from their place of resi- 
dence within the State to any place of meeting or while traveling on official 
business of the Council. In addition, all members shall receive mileage and 
subsistence according to State practice while going to and from any place 
of meeting, or when on official business of the Council. (1957, c. 11388; 1965, 
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Gao 1969) c21229" 3; 171971, c2 323.) 

Editor’s Note. — The 1971 amendment 
substituted “11” for “ten” and inserted “a 
licensed electrical contractor” in the first 
sentence of subsection (a). 

State Government Reorganization. — The 
Building Code Council was transferred to the 
Department of Insurance by § 143A-78, enacted 
by Session Laws 1971, c. 864. 

Independent Judgment by Inspector in 
Interpretations Renders Section Useless. — 
If an inspector has the right under the Code to 


North Carolina State Building Code in 
accordance with legislative directives contained 
in this Article, is a completely useless piece of 
legislation. Lindstrom v. Chesnutt, 15 N.C. App. 
15, 189 S.E.2d 749 (1972). 

Violation of Building Code as to Materials 
or Type of Construction. — This section does 
not allow the building inspector to permit 
violations of the Building Code where the Code 
is specific as to the materials or type of 
construction required. Lindstrom v. Chesnutt, 


base his interpretations on independent 15N.C. App. 15, 189 S.E.2d 749 (1972). 
judgment, this section, authorizing and Cited in Jenkins v. Leftwich Elec. Co., 254 
establishing a Building Code Council N.C.553, 1198.E.2d 767 (1961). 


empowered and directed to prepare and adopt a 


§ 143-137. Organization of Council; rules and regulations; meetings: 
staff; fiscal affairs. (a) First Meeting; Organization; Rules and Regula- 
tions. — Within 80 days after its appointment, the Building Code Council shall 
meet on call of the Commissioner of Insurance. The Council shall elect 
from its appointive members a chairman and such other officers as it may 
choose, for such terms as it may designate in its rules and regulations. The 
Council shall adopt such rules and regulations not inconsistent herewith 
as it may deem necessary for the proper discharge of its duties. The chair- 
man may appoint members to such committees as the work of the Council may 
require. 

(b) Meetings. — The Council shall meet regularly, at least once every six 
months, at places and dates to be determined by the Council. Special meetings 
may be called by the chairman on his own initiative and must be called by him 
at the request of two or more members of the Council. All members shall be 
notified by the chairman in writing of the time and place of regular and special 
meetings at least seven days in advance of such meeting. Kive members shall 
constitute a quorum. All meetings shall be open to the public. 


(c) Staff. — Personnel of the Division of Engineering of the Department of* 
Insurance shall serve as a staff for the Council. Such staff shall have the duties 
of 





(1) Keeping an accurate and complete record of all meetings, hearings, 
correspondence, laboratory studies, and technical work performed 
by or for the Council, and making these records available for public 
inspection at all reasonable times; 

(2) Handling correspondence for the Council. 


(d) Fiscal Affairs of the Council. — All funds for the operations of the 
Council and its staff shall be appropriated to the Department of Insurance 
for the use of the Council. All such funds shall be held in a separate or 
special account on the books of the Department of Insurance, with a separ- 
ate financial designation or code number to be assigned by the Budget Bureau or 
its agent. Expenditures for staff salaries and operating expenses shall be made 
in the same manner as the expenditure of any other Department of Insurance 
funds. The Department of Insurance may hire such additional personnel as may 
be necessary to handle the work of the Building Code Council, within the limits 
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of funds appropriated for the Council and with the approval of the Council. 
(1957, c. 1188.) 


Cross Reference. — As to provision that shall be deemed to refer to the Department 
statutory reference to the “Budget Bureau” of Administration, see § 143-344. 


§ 143-138. North Carolina State Building Code. — (a) Preparation and 
Adoption. — The Building Code Council is hereby empowered to prepare and 
adopt, in accordance with the provisions of this Article, a North Carolina State 
Building Code. Prior to the adoption of this Code, or any part thereof, the 
Caine shall hold at least one public hearing in the City of Raleigh. A notice of 
such public hearing shall be given once a week for two successive calendar 
weeks in a newspaper published i in Raleigh, said notice to be published the first 
time not less than 15 days prior to the date fixed for said hearing. The Council 
may hold such other public hearings and give such other notice as it may deem 
necessary. 

(b) Contents of the Code. — The North Carolina State Building Code, as 
adopted by the Building Code Council, may include reasonable and suitable 
classifications of buildings and structures, both as to use and occupancy; 
general building restrictions as to location, height, and floor areas; rules for the 
lighting and ventilation of buildings and structures; requirements concerning 
means of egress from buildings and structures; requirements concerning means 
of ingress in buildings and structures; regulations governing construction 
and precautions to be taken during construction; regulations as to per- 
missible materials, loads, and stresses; regulations of chimneys, heating 
appliances, elevators, and other facilities connected with the buildings and 
structures; regulations governing plumbing, heating, air conditioning for the 
purpose of comfort cooling by the lowering of temperature, and electrical 
systems; and such other reasonable rules and regulations pertaining to the 
construction of buildings and structures and the installation of particular 
facilities therein as may be found reasonably necessary for the protection of 
the occupants of the building or structure, its neighbors, and members of the 
public at large. 

The Code may contain provisions regulating every type of building or 
structure, wherever it might be situated in the State. 

Provided further, that nothing in this Article shall be construed to make any 
building regulations applicable to farm buildings located outside the 
building-regulation jurisdiction of any municipality. 

Provided further, that no building permit shall be required under such Code 
from any State agency for the construction of any building or structure, the 
total cost of which is less than twenty thousand dollars ($20,000), except public 
or institutional buildings. 

For the information of users thereof, the Code shall include as appendices 

(1) Any boiler regulations adopted by the Board of Boiler Rules, 

(2) Any elevator regulations relating to safe operation adopted by the 
Commissioner of Labor, and 

(3) Any regulations relating to sanitation adopted by the Department of 
Human Resources which the Building Code Council believes 
pertinent. 

In addition, the Code may include references to such other regulations of 
special types, such as those of the Medical Care Commission and_ the 
Department of Public Instruction as may be useful to persons using the Code. 
No regulations issued by other agencies than the Building Code Council shall be 
construed as a part of the Code, nor supersede that Code, it being intended that 
they be presented with the Code for information only. 

Nothing in this Article shall extend to or be construed as being applicable to 
the regulation of the design, construction, location, installation, or operation of 
(1) equipment for storing, handling, transporting, and utilizing liquefied 
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petroleum gases for fuel purposes or anhydrous ammonia or other liquid 
fertilizers, or (2) equipment or facilities, other than buildings, of a public utility, 
as defined in G.S. 62-3, or an electric or telephone membership corporation, 
including without limitation poles, towers, and other structures supporting 
electric or communication lines. 

(c) Standards to Be Followed in Adopting the Code. — All regulations 
contained in the North Carolina State Building Code shall have a reasonable 
and substantial connection with the public health, safety, morals, or general 
welfare, and their provisions shall be construed liberally to those ends. 
Requirements of the Code shall conform to good engineering practice, as 
evidenced generally by the requirements of the National Building Code of the 
American Insurance Association, formerly the National Board of Fire 
Underwriters, the Southern Standard Building Code of the Southern Building 
Code Congress, the Uniform Building Code of the Pacific Coast Building 
Officials Conference, the Basic Building Code of the Building Officials 
Conference of America, Inc., the National Electric Code, the Life Safety Code, 
formerly Building Exits Code of the National Fire Protection Association, the 
American Standard Safety Code for Elevators, Dumbwaiters, and Escalators, 
the Boiler Code of the American Society of Mechanical Engineers, Standards of 
the American Insurance Association for the Installation of Gas Piping and Gas 
Appliances in Buildings, and standards promulgated by the United States of 
America Standards Institute, formerly the American Standards Association, 
Underwriters’ Liboratories, Inc., and similar national agencies engaged in 
research concerning strength of materials, safe design, and other factors 
bearing upon health and safety. 

(d) Amendments of the Code. — The Building Code Council may from time 
to time revise and amend the North Carolina State Building Code, either on its 
own motion or upon application from any citizen, State agency, or political 
subdivision of the State. In adopting any amendment, the Council shall comply 
with the same procedural requirements and the same standards set forth above. 
for adoption of the Code. 

(e) Effect upon Local Building Codes. — The North Carolina State Building 
Code shall apply throughout the State, from the time of its adoption. However, 
any political subdivision of the State may adopt a building code or building 
rules and regulations governing construction within its jurisdiction. The 
territorial jurisdiction of any municipality or county for this purpose, unless 
otherwise specified by the General Assembly, shall be as follows: Municipal 
jurisdiction shall include all areas within the corporate limits of the 
municipality; county jurisdiction shall include all other areas of the county. No 
such building code or regulations shall be effective until they have been 
officially approved by the Building Code Council as providing adequate 
minimum standards to preserve and protect health and safety, in accordance 
with the provisions of subsection (c) above. While it remains effective, such 
approval shall be taken as conclusive evidence that a local code or local 
regulations supersede the State Building Code in its particular political 
subdivision. Whenever the Building Code Council adopts an amendment to the 
State Building Code, it shall consider any previously approved local regulations 
dealing with the same general matters, and it shall have authority to withdraw 
its approval of any such local code or regulations unless the local governing 
body makes such appropriate amendments to that local code or regulations as it 
may direct. In the absence of approval by the Building Code Council, or in the 
event that approval is withdrawn, local codes and regulations shall have no 
force and effect. 

(f) Effect upon Existing Laws. — Until such time as the North Carolina 
State Building Code has been legally adopted by the Building Code Council 
pursuant to this Article, the North Carolina Building Code adopted by the 
Council and the Commissioner of Insurance in 1953 shall remain in full force 
and effect. Such Code is hereby ratified and adopted. 
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(g) Publication and Distribution of Code.—The Building Code Council shall 
cause to be printed, after adoption by the Council, the North Carolina State 
Building Code and each amendment thereto. It shall, at the State’s expense, 
distribute copies of the Code and each amendment to State and local 
governmental officials, departments, agencies, and educational institutions, as 
is set out in the table below. (Those marked by an asterisk will receive copies 
only on written request to the Council.) 


OFFICIAL OR AGENCY NUMBER OF COPIES 
State Departments and Officials 

Governor 
Lieutenant Governor *2 Si) ALN Ue te ei ee oe oe ene oe 1 
UGICON se) Pe | EO SD, 2g EU eas Ce SU ROE en 1 
yeasvrer’:! °-)4ts 2) SE AO Ee re eae een a, eS, mane ee 1 
Secretary of State, ARs Siti 1 Site ak eee kee 1 
Superintendent ‘or: Publicinstruction 9s. wh.) oy wets oe 3 
State Board’6f Education re) sant ce ee eee ee eee er g 
Attorney GeneéralQaics : byt ae ieaet: 2 yen weed Gea teen en ees 5 
Commissioner Or Agriculture ace 0) eee Pe ee 1 
Commissioner ofita bor) Ge sre ee eee Sree gee ee 3 
Commissionerofinsurancese ss.) ene eee ee 5 
Department of Human Resources [Commission for Health 

pervices]>. SSUak die ip Re ee adel a aed eee? ee at 10 
Department of Human Resources [Commission for Medical 

Facility Servicestand licensure eos. ee et eee 3 
Board of Pransporta tion’ 9s te ttre tae Ay Sve ee eee 3 
Adjutant? Generalt Sys (Se IS: Tee Pani a eee 1 
Utilitties'Gomimiission’ . US eetere she pet ens eee 1 
Departmentof Ad ministration’) WS =O Veta ue BeT tele ene 3 
Department of Conservation and Development............. 3 
Department of Human Resources [Social Services ) 

Commission] 08 BF) 20 SU ae ONAS  Gaahd BART RRR area. 7 
Justices of the Supreme Courieie Pote asa aT) Ole eae 1 each 
Clerof the’ Supreme Court (99 S20 re eee | Sie 1 
Judpvesorthe:Court of Appeals Ve SIG en ee 1 each 
Clerkiofthe: Courtof Appeals 20200 ast, Seri eon sae eer eer 1 


Judgestiehe Superior Courts Mu ss4 | Bra) Gr SOI, * 1 each 
Emergency Judges of the Superior Court.................. * 1 each 
Special Judges of the Superior Court’). - pies. ee e Nireach 
policitorsoLthe superior Court..oee 7. eas ee eee! ee ehiweach 
Department of Cultural Resources [State Library] ......... 2 
Supreme Court bibrary: ee!) eS ee ee 2 
State Senators. 0. eS PA SERGI Se Oar ae * 1 each 
Representatives of General Assembly .................... ‘Av éeeh 
Other state-supported institutions, 

at the discretion ef the Council). 495 Ge re ee * ol each 

Schools 

University of North Carolina at Chapel Hill............... *25 
North Carolina State University at Raleigh ............... ae 


North Carolina Agricultural and Technical State University * 5 
All other state-supported colleges and universities 


inane state of: North, Carolina sessiereiis senate caine * 1 each 
Local Officials 
Clerks'‘of the'Superior Courtse¢ 8 2 Wee oe 1 each 
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Registers of Deeds of the Counties ....................... * 1 each 
Chairmen of the Boards of County Commissioners ......... * 1 each 
City Clerk of each incorporated municipality. ............. 1 each 
Chief Building Inspector of each incorporated 
MIPIMICIOALT VOY COUNT MO ae, ba Ae lioe y akc beards, + ae Gomer iat 


In addition, the Building Code Council shall make additional copies available 
at such price as it shall deem reasonable to members of the general public. 

(h) Violations. — Any person who shall be adjudged to have violated this 
Article or the North Carolina State Building Code shall be guilty of a 
misdemeanor and shall upon conviction be liable to a fine, not to exceed fifty 
dollars ($50.00), for each offense. Each 30 days that such violation continues 
shall constitute a separate and distinct offense. In case any building or 
structure is erected, constructed or reconstructed, or its purpose altered, so 
that it becomes in violation of the North Carolina State Building Code, either 
the local enforcement officer or the State Commissioner of Insurance or other 
State official with responsibility under G.S. 143-139 may, in addition to other 
remedies, institute any appropriate action or proceedings (1) to prevent such 
unlawful erection, construction or reconstruction, or alteration of purpose, (11) 
to restrain, correct, or abate such violation, or (iii) to prevent the occupancy or 
use of said building, structure, or land until such violation is corrected. (1957, c. 
TAOS O9IG, DOIfGmi229. SS2-ON 1971, c., L100 Mss) 16 251973;,c.476,.s5 154,128, 


LBs loce CAO tS. OF) 


Editor’s Note. — The 1971 amendment in 
subsection (b), inserted “and structures” and 
“or structure’ throughout the subsection, 
deleted a proviso following the word “State” 
near the beginning of the second paragraph, 
deleted a former third paragraph, inserted “(1)” 
in the last paragraph, and added the language 
following “‘liquid fertilizers” in that paragraph. 
The amendment also deleted “a special or local 
act of ” preceding “the General Assembly” in 
the third sentence of subsection (e). 

Session Laws 1971, c. 1100, s. 3, provides: 
“Provided that nothing in this act shall in any 
way apply to any type of farm building.” 

The first 1973 amendment 
“Department of Human Resources” for “State 
Board of Health” in subsections (b) and (g) and 
for “Medical Care Commission,” and “State 
Board of Public Welfare” in subsection (g) and 
substituted “Department of Cultural Re- 
sources” for “State Library” in subsection (g). 
Names of constituent agencies of the De- 
partments of Human Resources and Cultural 
Resources have been inserted in brackets in 
subsection (g) by the codifiers. 

The second 1973 amendment substituted 
“Board of Transportation” for “State Highway 
Commission” in subsection (g). 

By virtue of Session Laws 19438, c. 170, ‘‘State 
Commissioner of Insurance” has _ been 
substituted for “State Insurance Commis- 
sioner” in subsection (h). 

Opinions of Attorney General. — Mr. F.E. 
Wallace, Jr., Kinston City Attorney, 40 
N.C.A.G. 458 (1969). 


substituted . 


History. — See Lutz Indus., Inc. v. Dixie 
Home Stores, 242 N.C. 332, 88 S.E.2d 333 (1955); 
Pinnix v. Toomey, 242 N.C. 358, 87 S.E.2d 893 
(1955); Jenkins v. Leftwich Elec. Co., 254 N.C. 
508, 119°S.E.2d 767 (1961). 

Police Power Authorizes Establishment of 
Standards for Buildings. — It is within the 
police power of the General Assembly and of a 
city, when authorized, to establish minimum 
standards, materials, designs, and construction 
of buildings for the safety of the occupants, 
their neighbors, and the public at large. State v. 
Walkers °205. = N-C. 4820 144- "S:F-2d | 419 
(1965); Walker v. City of Charlotte, 276 N.C. 
166, 171 S.E.2d 431 (1970). 

For the purpose of protecting life, health, 
safety and welfare, the General Assembly has 
power to promulgate rules, fix minimum 
standards, prescribe materials and designs for 
buildings and other structures so long as they 
are not arbitrary, capricious or unreasonable 
and so long as they tend to promote health, 
safety and welfare. In these matters, property 
rights must yield to the proper exercise of the 
police power. Walker v. City of Charlotte, 276 
N.C. 166, 171 S.E.2d 431 (1970). 

Building Code Has Force of Law. — The 
1936 North Carolina Building Code has the 
force of law. In re O’Neal, 243 N.C. 714, 92 
S.E.2d 189 (1956); Lindstrom v. Chesnutt, 15 
N.C. App. 15, 189 8.E.2d 749 (1972). 

By virtue of subsection (f) of this section, on 
July 18, 1957, the North Carolina Building Code 
of 1953 had the force of law. Drum v. Bisaner, 
252 N.C. 305, 113 S.E.2d 560 (1960). 
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The Supreme Court will take judicial 
notice of the Building Code adopted, 
promulgated and published by the Building 
Code Council. Lutz Indus., Inc. v. Dixie Home 
Stores, 242 N.C. 332, 88 S.E.2d 333 (1955). 

A violation of the Building Code is 
negligence per se. Lindstrom v. Chesnutt, 15 
N.C. App. 15, 189 S.E.2d 749 (1972). 

Violation of Building Code as to Materials 
or Type of Construction. — This section does 
not allow the building inspector to permit 
violations of the Building Code where the Code 
is specific as to the materials or type of 
construction required. Lindstrom v. Chesnutt, 
15 N.C. App. 15, 189 S.E.2d 749 (1972). 

Building Code Provisions Referred to in 
Complaint for Negligent Construction. — See 
Pinnix v. Toomey, 242 N.C. 358, 87 S.E.2d 893 
(1955). 

National Electrical Code as Statutory 
Standard of Care. — See Lutz Indus., Ine. v. 
Dixie Home Stores, 242 N.C. 332, 88 S.E.2d 333 
(1955). 

National Electrical Code Has Force of 
Law. — On 10 November 1959, the National 
Electrical Code, as approved by the American 
Standards Association on 5 August 1959, and 
which Code is filed in the office of the Secretary 
of State of North Carolina, by virtue of this 
section has the force and effect of law in North 
Carolina. Jenkins v. Leftwich Elec. Co., 254 
N.C. 553, 119 S.E.2d 767 (1961). 

The National Electrical Code, as approved 
and adopted by the State Building Code Council 
and on file with the Secretary of State, has the 
force and effect of law. Jenkins v. Starrett 
Corp., 13 N.C. App. 437, 186 8.E.2d 198 (1972). 

And Vioiation Thereof Is Negligence Per 
Se. — Violations of the National Elec- 
trical Code, authorized by this section, are 
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Leftwich 
S.E.2d 
Taen.c. 


negligence per se. Jenkins v. 
Klée: Gon 25459N-Gi* bod, ele 
767 (1961); Jenkins v. Starrett Corp., 
App. 487, 186 S.E.2d 198 (1972). 

Since article 300, sections 3008- 3009, of the 
National Electrical Code has the force and 
effect of a statute, the failure to use a box or 
terminal fitting or bushing where the 
conductors left the electrical metal tubing on 
a kitchen exhaust fan was negligence per se. 
Drum v. Bisaner, 252 N.C. 305, 113 S.E.2d 560 
(1960). 

But Neither Code Precisely Defines Class 
of Persons to Which Applicable. — Neither 
the State Building Code nor the National 
Electrical Code precisely defines the class of 
persons to which they are applicable. Jenkins v. 
Starrett Corp., 13 N.C. App. 437, 186 S.E.2d 198 
(1972). 

National Electrical Code Not Restricted to 
Fixtures to Real Property. — The State 
Building Code does not restrict the application 
of the National Electrical Code to fixtures to 
real property. Jenkins v. Starrett Corp., 13 N.C. 
App. 487, 186 S.E.2d 198 (1972). 

Applicability of Grounding Provisions of 
National Electrical Code. — The provisions of 
the National Electrical Code relating to 
equipment grounding were held applicable to 
the owner of an outdoor ice merchandiser 
installed to sell ice to the public. Jenkins v. 
Starrett Corp., 13 N.C. App. 437, 186 S.E.2d 198 
(CTO TZ): 

Unattended Gasoline Pumps Not within 
Regulation of State Building Code. — See 
opinion of Attorney General to Mr. Thomas B. 
Griffin, 41 N.C.A.G. 282 (1971). 

Applied in Swaney v. Peden Steel Co., 259 
N.C. 531, 1381 S.E.2d 601 (1963); Ponder v. 
Joslin, 262 N.C. 496, 188 S.E.2d 143 (1964). 


(a) Procedural Requirements. 





— Subject to the provisions set forth herein, the Building Code Council shall 
adopt such procedural requirements in the North Carolina State Building Code 
as shall appear reasonably necessary for adequate enforcement of the Code 
while safeguarding the rights of persons subject to the Code. 

(b) General Building Regulations. — The Insurance Commissioner shall 
have general supervision, through the Division of Engineering of the 
Department of Insurance, of the administration and enforcement of all 
sections of the North Carolina State Building Code pertaining to plumb- 
ing, electrical systems, general building restrictions and regulations, heating 
and air conditioning, fire protection, and the construction of buildings 
generally, except those sections of the Code, the enforcement of which is 
specifically allocated to other agencies by subsections (c) and (d) below. The 
Insurance Commissioner, by means of the Division of Engineering, shall 
exercise his duties in the enforcement of the North Carolina State Building 
Code (including local building codes which have superseded the State 
Building Code in a particular political subdivision pursuant to GS. 
143-138(e)) in cooperation with local officials and local inspectors duly 
appointed by the governing body of any municipality or board of county 
commissioners pursuant to Article 11, Chapter 160 of the General Statutes 
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of North Carolina, or G.S. 160-200(29), or G.S. 153-9(47) and (52), or any 
other applicable statutory authority. 


(c) Boilers. — The Bureau of Boiler Inspection of the Department of Labor 
shall have general supervision of the administration and enforcement of those 
sections of the North Carolina State Building Code which pertain to boilers of 
the types enumerated in Article 7 of Chapter 95 of the General Statutes. 

(d) Elevators. — The Department of Labor shall have general supervision of 
the administration and enforcement of those sections of the North Carolina 
State Building Code which pertain to elevators, moving stairways, and 
amusement devices such as merry-go-rounds, roller coasters, Ferris wheels, 
BUG AsO Cellos L903 CuS.LL) 

Editor’s Note. — Article 11, Chapter 160, Section 160-200(29) was repealed by Session 
referred to in this section, was repealed by Laws 1971, c. 698, s. 2. Section 153-9(47) and 
Session Laws 1969, c. 1065, s. 1, and Session (52) were repealed by Session Laws 1973, c. 822. 
Laws 1971, c. 698, s. 2. See now §§ 160A-411 See now §§ 153A-350 through 153A-375. 
through 160A-438, 160A-441 through 160A-450. 


§ 143-139.1. Certification of manufactured buildings, structures or 
components by recognized independent testing laboratory. — The State 
Building Code may provide, in circumstances deemed appropriate by the 
Building Code Council, for testing, evaluation, inspection, and certification of 
buildings, structures or components manufactured off the site on which they 
are to be erected, by a recognized independent testing laboratory having follow- 
up inspection services approved by the Building Code Council. Approval of 
such buildings, structures or components shall be evidenced by labels or seals 
acceptable to the Council. All building units, structures or components bearing 
such labels or seals shall be deemed to meet the requirements of the State 
Building Code and this Article without further inspection or payment of fees, 
except as may be required for the enforcement of the Code relative to the 
connection of units and components and enforcement of local ordinances 
governing zoning, utility connections, and foundations permits. The Building 
Code Council shall adopt and may amend from time to time such reasonable 
and appropriate rules and regulations as it deems necessary for approval of 
agencies offering such testing, evaluation, inspection, and certification services 
and for overseeing their operations. Such rules and regulations shall include 
provisions to insure that such agencies are independent and free of any 
potential conflicts of interest which might influence their judgment in 
exercising their functions under the Code. Such rules and regulations may 
include a schedule of reasonable fees to cover administrative expenses in 
approving and overseeing operations of such agencies and may require the 
posting of a bond or other security satisfactory to the Council guaranteeing 
faithful performance of duties under the Code. (1971, c. 1099.) 


§ 143-140. Hearings before enforcement agencies as to questions under 
Building Code. — Any person desiring to raise any question under this Article 
or under the North Carolina State Building Code shall be entitled to a full 
hearing before the appropriate enforcement agency, as designated in the 
preceding section. Upon request in writing by any such person, the 
enforcement agency shall appoint a time for the hearing, giving such person 
reasonable notice thereof. The enforcement agency, through an appropriate 
official, shall conduct a full and complete hearing of the matters in controversy 
and make a determination thereof within a reasonable time thereafter. The 
person requesting the hearing shall, upon request, be furnished a written 
statement of the decision, setting forth the facts found, the decision reached, 
and the reasons therefor. In the event of dissatisfaction with such decision, the 
person affected shall have the options of 

(1) Appealing to the Building Code Council or 
(2) Appealing directly to the superior court, as provided in G.S. 1438-141. 
(LOD teCal Lose) 
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§ 143-141. Appeals to Building Code Council. — (a) Method of Appeal. — 
Whenever any person desires to take an appeal to the Building Code Council 
from the decision of a State enforcement agency relating to any matter under 
this Article or under the North Carolina State Building Code, he shall within 
30 days after such decision give written notice to the Building Code: Council 
through the Division of Engineering of the Department of Insurance that he 
desires to take an appeal. A copy of such notice shall be filed at the same time 
with the enforcement agency from which the appeal is taken. The chairman of 
the Building Code Council shall fix a reasonable time and place for a hearing, 
giving reasonable notice to the appellant and to the enforcement agency. Such 
hearing shall be not later than the next regular meeting of the Council. The 
Building Code Council shall thereupon conduct a full and complete hearing as 
to the matters in controversy, after which it shall within a reasonable time give 
a written decision setting forth its findings of fact and its conclusions. 

(b) Interpretations of the Code. — The Building Code Council shall have the 
duty, in hearing appeals, to give interpretations of such provisions of the 
Building Code as shall be pertinent to the matter at issue. Where the Council 
finds that an enforcement agency was in error in its interpretation of the Code, 
it shall remand the case to the agency with instructions to take such action as it 
directs. 

(c) Variations of the Code. — Where the Building Code Council finds on 
appeal that materials or methods of construction proposed to be used are as 
good as those required by the Code, it shall remand the case to the enforcement 
agency with instructions to permit the use of such materials or methods of 
construction. The Council shall thereupon immediately initiate procedures for 
amending the Code as necessary to permit the use of such materials or methods 
of construction. 

(d) Further Appeals to the Courts. — Whenever any person desires to take 
an appeal from a decision of the Building Code Council or from the decision of 
an enforcement agency (with or without an appeal to the Building Code 
Council), he may take an appeal either to the Wake County Superior Court or 
to the superior court of the county in which the proposed building is to be 
situated, in accordance with the provisions of Article 33 of Chapter 143 of the 
General Statutes. (1957, c. 11388.) 


§ 143-142. Further duties of the Building Code Council. — (a) 
Recommended Statutory Changes. — It shall be the duty of the Building 
Code Council to make a thorough study of the building laws of the State, 
including both the statutes enacted by the General Assembly and the rules and 
regulations adopted by State and local agencies. On the basis of such study, the 
Council shall recommend to the 1959 and subsequent General Assemblies 
desirable statutory changes to simplify and improve such laws. 

(b) Recommend Changes in Enforcement Procedures. — It shall be the duty 
of the Building Code Council to make a thorough and continuing study of the 
manner in which the building laws of the State are enforced by State, local, 
and private agencies. On the basis of such studies, the Council may recommend 
to the General Assembly any statutory changes necessary to improve and 
simplify the enforcement machinery. The Council may also advise State 
agencies as to any changes in administrative practices which could be made to 
rae the enforcement of building laws without statutoty changes. (1957, c. 

8.) 


§ 143-143. Effect on certain existing laws. — Nothing in this Article shall 
be construed as abrogating or otherwise affecting the power of any State 
department or agency to promulgate regulations, make inspections, or approve 
plans in accordance with any other applicable provisions of law not in conflict 
with the provisions herein. (1957, c. 1138.) 


§ 143-143.1: Repealed by Session Laws 1971, c. 882, s. 1. 
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§ 143-143.2. Electric wiring of houses. — The electric wiring of houses or 
buildings for lighting or for other purposes shall conform to the requirements 
of the State Building Code, which includes the National Electric Code and any 
amendments and supplements thereto as adopted and approved by the State 
Building Code Council, and any other applicable State and local laws. In order 
to protect the property of citizens from the dangers incident to defective 
electric wiring of buildings, it shall be unlawful for any firm or corporation to 
allow any electric current for use in any newly erected building to be turned on 
without first having had an inspection made of the wiring by the appropriate 
official electrical inspector or inspection department and having received from 
that inspector or department a certificate approving the wiring of such 
building. It shall be unlawful for any person, firm, or corporation engaged in 
the business of selling electricity to furnish initially any electric current for use 
in any building, unless said building shall have first been inspected by the 
appropriate official electrical inspector or inspection department and a 
certificate given as above provided. In the event that there is no legally 
appointed inspector or inspection department with jurisdiction over the 
property involved, the two preceding sentences shall have no force or effect. 
(1905, tefb0be Rezo heviess 3001> Gi 3, 6227035 1969).c:.01229.5.°7)) 


ARTICLE 9A. 
Uniform Standards Code for Mobile Homes. 


§ 143-144. Short title. — This Article shall be known and may pe cited as 
“The Uniform Standards Code for Mobile Homes Act.” (1969, c. 961, s. 1.) 


Editor’s Note. — Former §§ 1438-144 to 
143-151 were repealed by Session Laws 1959, c. 
683, Ss. 6. 


§ 143-145. Definitions. — Unless clearly indicated otherwise by context, the 
following words when used in this Article, for the purpose of this Article, shall 
have the meanings respectively ascribed to them in this section: 


(1) “Certificate of compliance” means a certificate issued by an inspection 
department approved and licensed by the Council as being competent 
which certificate shall be valid only within the jurisdiction of the 
inspection department and on which certificate shall be recorded: 

a. The inspection department issuing such certificate; 

b. The date of issue; 

c. The serial or other identification number of such mobile home and 
the name of the manufacturer; 

d. A certification that such mobile home was on the day of inspection 
so opened that its entire structural, electrical, heating, plumbing 
and air-conditioning systems could be closely observed and 
inspected; 

e. A certification that said mobile home complies in full with the 
standards and rules and regulations prescribed in this Article. 

(2) “Commissioner” means the Commissioner of Insurance of the State of 
North Carolina. 

(3) “Competent” shall mean competent to technically evaluate, test, and 
inspect in accordance with the standards, rules and regulations 
prescribed in this Article: the structural features, the plumbing, 
heating, electrical and air-conditioning systems and the materials 
used in the construction of a mobile home. 

(4) “Council” means the North Carolina State Building Code Council. 

(5) “Inspection department” means a North Carolina city or county 
building inspection department authorized by Chapter 160 or Chapter 
1538 of the General Statutes. 
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(6) “Label of compliance” shall mean a permanent label or seal 
permanently attached to a mobile home at completion of construction 
thereof which is issued by any independent, solvent, and trustworthy 
person approved and licensed by the Council as being competent and 
as having and utilizing initial and follow-up manufacturing inspection 
services which provide the highest degree of quality control, and on 
which seal or label shall be recorded: 7 
a. The person issuing such label or seal and the serial number of the 

label or seal; 

b. The serial or other identification number of said mobile home; 

c. A certification that said mobile home was evaluated, tested, and 
inspected in accordance with the standards and rules and 
regulations prescribed in this Article. 

(7) “Mobile home” means a portable manufactured housing unit designed 
for transportation on its own chassis and placement on a temporary or 
semipermanent foundation having a measurement of over 32 feet in 
length and over eight feet in width. As used in this Article, ‘““mobile 
home” also means a double-wide mobile home which is two or more 
portable manufactured housing units designed for transportation on 
their own chassis, which connect on site for placement on a temporary 
or semipermanent foundation having a measurement of over 32 feet in 
length and over eight feet in width. 

(8) “Person” means any corporation, partnership, association, voluntary 
organization or governmental agency of the United States or any state 
therein and does not mean an individual natural person. (1969, c. 961, 
s) 2°97), ceizeces) 

Editor’s Note. — The 1971 amendment _ repealed by Session Laws 1973, c. 822. See now 
redesignated subdivisions (1) and (2) as (2) and Chapter 153A. Chapter 160 of the General 
(7), respectively, rewrote subdivision (7), and Statutes has also been in large part repealed. 
added subdivisions (1), (3), (4), (5), (6) and (8). See now Chapter 160A. 

Chapter 153 of the General Statutes was 


§ 143-146. Statement of policy; rule-making power. — (a) Mobile homes, 
because of the manner of their construction, assembly and use and that of their 
systems, components and appliances (including heating, plumbing and 
electrical systems) like other finished products having concealed vital parts 
may present hazards to the health, life and safety of persons and to the safety 
of property unless properly manufactured. In the sale of mobile homes, there is 
also the possibility of defects not readily ascertainable when inspected by 
purchasers. It is the policy and purpose of this State to provide protection to 
the public against those possible hazards, and for that purpose to forbid the 
manufacture and sale of new mobile homes, which are not so constructed as to 
provide reasonable safety and protection to their owners and users. 

(b) The Commissioner is authorized and empowered to make and 
promulgate rules and regulations embodying the fundamental principles 
adopted, recommended, or issued as ANSI A119.1 and amended from time to 
time by the American National Standards Institute (ANSI), successor to the 
American Standards Association (ASA) applicable to mobile homes as defined 
herein. 

(c) The Council is authorized to make and promulgate reasonable rules and 
regulations governing the procedure to be followed by a person or inspection 
department seeking to obtain a license pursuant to the provisions of this 
Article which shall provide opportunity for hearing before the Council on such 
application. 

(d) In order to insure the highest degree of quality control in the 
manufacture of mobile homes, the Council is further authorized and 
empowered to make and promulgate reasonable rules and regulations 
governing the initial and follow-up manufacturing inspection practices and 
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procedures to be performed by any person granted a license to issue a label of 
compliance pursuant to this Article. In order to assure uniformity in standards 
and enforcement, such rules and regulations may also provide that any such 
licensee and its operations may be inspected from time to time by any other 
person or licensee designated by the Council who shall report the results of 
such examination to the Council. In such case the reasonable expense incurred 
by the examiner in making such inspection shall be borne by the licensee whose 
operations were examined. (1969, c. 961, s. 3; 1971, ¢. 1172, s. 2.) 


Editor’s Note. — The 1971 amendment, in (ANSI)” for “United States of America 
subsection (b}, inserted the words “make and,” Standards Institute (USASI),” and added 
substituted “ANSI” for “USAS,” substituted subsections (c) and (qd). 

“American National Standards Institute 


§ 143-147. Approval and _ licensing of persons and _ inspection 
departments. — (a) Any qualified person may make application to the Council 
for approval for license to issue labels of compliance. Any inspection 
department may make application to the Council for approval for issuing 
certificates of compliance. The Council after notice and hearing, if satisfied 
that such person or inspection department meets the qualifications prescribed 
in this Article, shall cause a license to be issued which license shall be valid for 
a consecutive period of 12 months and may be renewed for like consecutive 
periods on application to and approval by the Council; 

(b) Any such license issued to a person other than an inspection department 
may be suspended or revoked after notice and hearing if such person: 


(1) Is either insolvent, not competent, not independent, or untrustworthy; 

(2) Has made false statements in his application to the Council for license; 

(3) Fails or neglects to perform evaluations, testing, or manufacturing 
inspections in accordance with its proposed plans and procedures 
submitted to the Council or fails to comply with any applicable rules 
and regulations promulgated by the Council pursuant to GS. 
143-146(d); 

(4) Has repeatedly, specifically or by implication authorized the 
attachment of its label of compliance to mobile homes and such mobile 
homes did not meet the standards and rules and regulations provided 
by this Article at the time said labels were attached. 


(c) Any such license issued to an inspection department may be suspended 
or revoked after notice and hearing if such department: 


(1) Is not competent; 

(2) Has issued a certificate of compliance on a mobile home when such 
mobile home was not opened for inspection so that the entire 
structural, electrical, heating, plumbing and air-conditioning systems 
could be closely observed and inspected; 

(3) Has issued a certificate of compliance on a mobile home and such 
mobile home did not at the time of inspection meet the standards and 
rules and regulations provided by this Article. (1969, c. 961, s. 4; 1971, 
Gelli: Saos) 


Editor’s Note. — The 1971 amendment 
rewrote this section. 


§ 143-148. Compliance with the Commissioner’s rules. — (a) No 
individual natural person, firm, partnership, association or corporation may 
manufacture, sell, or offer for sale any mobile home in this State which has 
been constructed after July 1, 1970, unless such mobile home, its components, 
systems, and appliances have been constructed and assembled in accordance 
with the standards herein defined. 

(b) Any mobile home which bears a label or seal of compliance of a person 
licensed and approved by the Council shall be deemed to be in full compliance 
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with the standards and rules and regulations prescribed in this Article. (1969, 
GOGieS ou pL Col bic, Suse 


Editor’s Note. — The 1971 amendment 
rewrote this section. 


§ 143-149. Necessity for obtaining label or certificate for purposes of 
sale. — No individual natural person, firm, partnership, association or 
corporation shall after September 1, 1971, sell or offer for sale any mobile 
home in this State, which mobile home does not bear permanently attached 
thereto a label of compliance or for which mobile home the individual natural 
person, firm, partnership, association, or corporation selling or offering to sel! 
such mobile home does not have a certificate of compliance; provided it shall be 
a defense to any prosecution for a violation of the provisions of this section if 
such individual natural person, firm, partnership, association or corporation 
shall show that a certificate of title for such mobile home as required by G.S. 
20-52 was obtained prior to September 1, 1971, or produces other satisfactory 
evidence on file with the North Carolina Department of Motor Vehicles that 
such mobile home was manufactured prior to September 1, 1971. (1971, c. 1172, 
S. 0.) 


§ 143-150. No electricity to be furnished units not in compliance. — It 
shall be unlawful for any individual natural person, partnership, firm or 
corporation to allow any electric current for use in any mobile home to be 
turned on or to continue to furnish electricity for use in such mobile home 
without having first ascertained that either a label of compliance is 
permanently attached to said mobile home or a certificate of compliance has 
been issued for such mobile home, provided this section shall not apply if 
electricity to such mobile home had been turned on or furnished prior to 
September 1, 1971, by said firm or corporation or if the owner of said mobile 
home shall have obtained a certificate of title for said mobile home as required 
by G.S. 20-52 prior to September 1, 1971, or his predecessor in title shall have 
obtained such certificate prior to September 1, 1971, or the owner furnishes 
other satisfactory evidence on file with the North Carolina Department of 
Motor Vehicles that said mobile home was manufactured prior to September 1, 
LOTTO TT Cai ees on) 


§ 143-151. Penalties. — Any individual natural person, partnership, firm, 
association or corporation who shall be adjudged to have violated the 
provisions of G.S. 148-148(a), G.S. 143-149, or G.S. 143-150 shall be guilty of a 
misdemeanor and shall upon conviction be liable to a fine not to exceed five 
hundred dollars ($500.00) for each offense. (1971, ¢. 1172, s. 7.) 


_ § 143-151.1. Enforcement. — The Commissioner of Insurance or any 
inspection department may initiate any appropriate action or proceeding to 
prevent, restrain, or correct any violation of this Article. (1971, c. 1172, s. 8.) 


ARTICLE 10. 
Various Powers and Regulations. 


§ 143-152. Injury to water supply misdemeanor. — If any person shall in 
any way intentionally or maliciously damage or obstruct any waterline of any 
public institution, or in any way contaminate or render the water impure or 
injurious, he shall be guilty of a misdemeanor and shall be fined or imprisoned 
in the discretion of the court. (1893, c. 63, s. 3; Rev., s. 3458; C. S., s. 7526.) 


§ 143-153. Keeping swine near State institutions; penalty. — On the 
petition of a majority of the legal voters living within a radius of one quarter of 
a mile of the administrative building of any State educational or charitable 
institution, it shall be unlawful for any person to keep swine or swine pens 
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within such radius of one quarter of a mile. Any person violating this section 
shall be guilty of a misdemeanor and shall be subject to a fine of not less than 
ten ($10.00) nor more than fifty dollars ($50.00). (1909, c. 706; C. S., s. 7527.) 


§ 143-154. Expenditures for departments and institutions; accounting 
and warrants. — All expenditures of any character allowed by the General 
Assembly in making appropriations and not covered in the appropriations 
named shall be charged against the department or institution for which the 
expense is incurred, and the State Auditor’s warrant shall be made to show 
clearly for what purpose the expenditure is made. The warrant shall be 
charged against the department or institution, thereby showing the total 
amount expended for the maintenance and expenses of such department or 
institution: (1917, c. 289; C. S.; s: 7528.) 


§ 143-155. Institutions to file monthly statements with Auditor. — On the 
fifteenth of each month it shall be the duty of the head of each State institution 
to prepare an itemized statement of all the disbursements of such institution 
for the preceding month, and file the same with the State Auditor on blanks to 
be prepared and furnished to him by the Auditor. (1911, c. 99; C.S., s. 7529.) 


§ 143-156. Certain institutions to report to Governor and General 
Assembly. — It shall be the duty of the boards of directors, managers, or 
trustees of the several State institutions for the insane, or the several 
institutions for the deaf, dumb, and blind, and of the State Prison to submit 
their respective reports to the Governor, to be transmitted by him with his 
message to the General Assembly. (1883, c. 60, ss. 2, 4; rev., s. 5873; C.S., s. 
7530.) 


§ 143-157. Reports of departments and institutions; investigations and 
audits. — All State departments and State institutions shall make reports to 
the Governor from time to time as may be required by him, and the Governor 
is empowered to have all departments of the State government and State 
institutions examined and audited from time to time, and shall employ such 
experts to make audits and examinations and to analyze the reports of such 
institutions and departments as he may deem to be necessary. (1917, c. 58, s. 7; 
oma ls} 


§ 143-158. Special investigations. — At any time, upon complaint made to 
him or upon his own motion, the Governor may appoint a special commission 
to investigate any State department or State institution, which commission 
shall have power to subpoena witnesses, require the production of books and 
papers, and to do all things necessary to a full and thorough investigation, and 
shall submit its findings to the Governor. The members of such special 
commission shall, while engaged in the performance of their duties, receive 
Caen actual expenses and a per diem of four dollars ($4.00). (1917, c. 58, s. 8; C. 

Pesw Doc) 


§ 143-159. Governor given authority to direct investigation. — The 
Governor is hereby authorized and empowered to call upon and direct the 
Attorney General to investigate the management of or condition within any 
department, agency, bureau, division or institution of the State, or any other 
matters pertaining to the administration of the Executive Department, when 
the Governor shall determine that such an investigation shall be necessary. 
(1O2i-c. 2504. 8. 1;) 


§ 143-160. Conduct of investigation. — Whenever called upon and 
requested by the Governor as set out in G.S. 143-159, the Attorney General 
shall conduct such investigation at such reasonable time and place as may be 
determined by him. He shall have power to issue subpoenas, administer oaths, 
compel the attendance of witnesses and the production of papers necessary and 


147 


§ 148-161 CH. 143. STATE DEPARTMENTS, ETC. § 143-165 


material in such investigation. All subpoenas issued by him shall be served by 
the sheriff or other officer of any county to which they may be directed. Parties 
interested in such investigation may appear at the hearing and be represented 
by counsel, who shall have the right to examine or cross-examine witnesses. 

All persons subpoenaed to attend any hearing before the Attorney General 
shall, for a failure so to attend and testify, be subject to the same penalties as 
prescribed by law for such failure in the superior court. (1927, c. 234, s. 2.) 


§ 143-161. Stenographic record of proceedings. — A stenographic record 
of the proceedings had in such investigation shall be taken and copy thereof 
forwarded by the Attorney General to the Governor with his report. (1927, ec. 
Bears oe 


§ 143-162: Repealed by Session Laws 1955, c. 984. 


ARTICLE 11. 
Revenue Bonds and Governmental Aid. 


§ 143-163. State agencies may issue bonds to finance certain public 
undertakings. — The several departments, institutions, agencies and 
commissions of the State of North Carolina, acting at the suggestion of the 
Governor of North Carolina, with the approval of the Council of State, are 
hereby authorized to issue bonds of the several departments, agencies or 
commissions of the State, in such sum or sums, not to exceed in the aggregate 
two million dollars ($2,000,000), at such time or times, in such denominations 
as may be determined, and at such rate of interest as may be most 
advantageous to the several departments, institutions, agencies and 
commissions of the State, the said bonds to run for a period not exceeding 30 
years from date, which bonds may be sold and delivered as other like bonds of 
the State of North Carolina: Provided, however, that the credit of the State of 
North Carolina, or any of its departments, institutions, agencies or 
commissions, shall not be pledged further in the payment of such bonds, except 
with respect to the rentals, profits and proceeds received in connection with the 
undertaking, for which said bonds are issued, and said bonds and interest so 
issued shall be payable solely out of the receipts from the undertaking for 
which they were issued, without further obligation on the part of the State of 
North Carolina, or any of its departments, institutions, agencies or 
commissions, provided that no State department or institution issuing any of 
said bonds shall be allowed to pledge any of its appropriations received from 
the State as security for these bonds; provided, further, that no State 
department, institution, agency or commission of the State shall make 
application for or issue any bonds, as provided in this section, after June l, 
19413 OSbnCPAT ORS Xs DeSS al JOO CE oe Sil Loo Gece ml oo mts Lee 


§ 143-164. Acceptance of federal loans and grants permitted. — The State 
of North Carolina, and its several departments, institutions, agencies and 
commissions, are hereby authorized to accept and receive loans, grants, and 
other assistance from the United States government, departments and/or 
agencies thereof, for its use, and to receive like financial and other aid from 
other agencies in carrying out any undertaking which has been authorized by 
the Governor of North Carolina, with the approval of the Council of State. 
dpe Ons ea) 


§ 143-165. Approval by Governor and Council of State necessary; 
covenants in resolutions authorizing bonds. — The several departments, 
institutions, agencies and commissions of the State of North Carolina, before 
issuing any revenue bonds as herein provided for any undertaking, shall first 
receive the approval of the undertaking from the Governor of North Carolina, 
which action shall be approved by the Council of State before such undertaking 
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shall be entered into and revenue bonds issued in payment therefor in whole or 
in part. 

Any resolution or resolutions heretofore or hereafter adopted authorizing the 
issuance of bonds under this Article may contain covenants which shall have 
the force of contract so long as any of said bonds and interest thereon remain 
outstanding and unpaid as to 

(1) The use and disposition of revenue of the undertaking for which the 
said bonds are to be issued, 

(2) The pledging of all the gross receipts or any part thereof derived from 
the operation of the undertaking to the payment of the principal and 
interest of said bonds including reserves therefor, 

(3) The operation and maintenance of such undertaking, 

(4) The insurance to be carried thereon and the use and disposition of the 
insurance moneys, 

(5) The fixing and collection of rates, fees and charges for the services, 
facilities and commodities furnished by such undertaking sufficient to 
pay said bonds and interest as the same shall become due, and for the 
creation and maintenance of reasonable reserve therefor, 

(6) Provisions that the undertaking shall not be conveyed, leased or 
mortgaged so long as any of the bonds and interest thereon remain 
outstanding and unpaid. 

Provided, however, that the credit of the State of North Carolina or any of 
its departments, institutions, agencies or commissions shall not be pledged to 
the payment of such bonds except with respect to the rentals, profits and 
proceeds received in connection with the undertaking for which the said bonds 
are issued, and that none of the appropriations received from the State shall be 
pledged as security for said bonds. (1935, c. 479, s. 3; Ex. Sess. 1936, c. 2, s. 2.) 


ARTICLE 12. 
Law-Enforcement Officers’ Benefit and Retirement Fund. 


§ 143-166. Law-Enforcement Officers’ Benefit and Retirement Fund. — 
(a) In every criminal case finally disposed of in the criminal courts of this 
State, wherein the defendant is convicted, or enters a plea of guilty or nolo 
contendere and is assessed with the payment of costs, or where the costs are 
assessed against the prosecuting witness, there shall be assessed against said 
convicted person, or against such prosecuting witness, as the case may be, 
three dollars ($3.00) additional cost to be collected and paid over to the 
Treasurer of North Carolina and held in a special fund for the purposes of this 
Article. Two dollars ($2.00) of such costs shall be administered under 
subsections (b) through (q) of this section, and one dollar ($1.00) shall be 
administered under subsections (r) through (w) of this section. The local 
custodian of such costs shall monthly transmit such moneys to the State 
Treasurer, with a statement of the case in which the same has been collected, 
except that the requirement to submit a statement of the case does not apply in 
district court counties. The costs assessed under this Article shall not apply to 
violations of municipal ordinances, unless a warrant is actually issued and 
served. A county or municipality shall pay no part of the costs or assessments. 

Two thirds of the moneys so received shall annually be set up in a special 
fund to be known as “The Law-Enforcement Officers’ Benefit and Retirement 
Fund.” 

(b) For the purpose of determining the recipients of benefits under this 
section and the amounts thereof to be disbursed and for formulating and 
making such rules and regulations as may be essential for the equitable and 
impartial distribution of such benefits to and among the persons entitled to 
such benefits, there is hereby created a board to be known as “The Board of 
Commissioners of the Law-Enforcement Officers’ Benefit and Retirement 


149 


§ 143-166 CH. 143. STATE DEPARTMENTS, ETC. § 143-166 


Fund,” which shall consist of the State Auditor, who shall be chairman ex 
officio of said Board, the State Treasurer, the State Insurance Commissioner, 
and four members to be appointed by the Governor and to serve at his will, one 
of whom shall be a sheriff, one a police officer, one from the group of 
law-enforcement officers as hereinafter defined, employed by the State, and 
one representing the public at large. No member of said Board of 
Commissioners shall receive any salary, compensation or expenses other than 
that provided in G.S. 138-5 for each day’s attendance at duly and regularly 
called and held meetings of the Commission, the total of which meetings for 
which per diem may be allowable as herein provided not to exceed eight 
meetings in any one year. Four members of said Board shall constitute a 
quorum at any of said meetings, and no business shall be transacted unless a 
quorum be present. Ex officio members shall not receive any per diem. 

(c) As soon as is practicable after March 138, 1941, and after the appointment 
of the four members herein authorized to be appointed by the Governor, the 
organization of said Board shall be perfected by the selection from its members 
of a vice-chairman, and secretary, to serve for a term of one year and until 
their successors shall have been elected and qualified, and by the selection by 
the Board, by a majority vote, of such employees as in the opinion of the Board, 
with the approval of the Governor, may be necessary for the proper handling of 
the business of the Board of Commissioners, such employee or such employees 
to hold office at the will of the Board of Commissioners. No employee of the 
Board of Commissioners shall during the period of such employment or during 
any leave of absence therefrom hold any public office, be a candidate for any 
public office, or engage in any political activity whatsoever for or on behalf of 
any candidate for public office, either in the primary or election. The violation 
of the restriction herein contained against political activity shall subject 
such employee to immediate discharge; and any such employee who shall 
use any funds of the Commission for political purposes or shall incur any 
expense whatsoever in connection with any political activity, paid or payable 
out of the funds of said Commission, shall be guilty of a misdemeanor 
and upon conviction thereof shall be punishable as provided by law in 
the case of misdemeanors. Nothing herein contained shall prevent any 
employee from exercising his individual right of franchise in any primary or 
election. Nothing in this section shall affect the right of any employee of said 
Commission who is at present a member of the General Assembly from 
continuing as such member for the duration of such present term. 

(d) The said Board of Commissioners shall have control of all payments to be 
made from such fund. It shall hear and decide all applications for 
compensation and for retirement benefits created and allowed under this 
Article, and shall have power to make all necessary rules and regulations for 
its administration and government, and for the employees in the proper 
discharge of their duties; it shall have the power to make decisions on 
applications for compensation or retirement benefits and its decision thereon 
shall be final and conclusive and not subject to review or reversal, except by the 
Board itself; it shall cause to be kept a record of all its meetings and 
proceedings. Any person who shall willfully swear falsely in any oath or 
affirmation for the purpose of obtaining any benefits under this Article, or the 
payment thereof, shall be guilty of perjury and shall be punished therefor as 
provided by law. The Board of Commissioners shall have authority to 
determine the membership eligibility or status of any member or applicant of 
any and all of those who come within the categories of law-enforcement 
officers named in subsection (m) of this section in accordance with general 
rules and regulations adopted by the Board and the decision of the Board of 
Commissioners as to such membership eligibility or status shall be final. 

(e) There shall be kept in the office of the said Board of Commissioners by 
the secretary, records which shall give a complete history and record of all 
actions of the Board of Commissioners in granting benefits, including 
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retirement benefits, to peace officers as herein defined; such.records shall give 
the name, date of the beginning of his service as a peace officer, and of his 
incapacity and the reason therefor. All records, papers, and other data shall be 
carefully preserved and turned over to the succeeding officers or Board 
members. 

(f) On or before the first day of January of each year the said Board of 
Commissioners shall make to the Governor of the State of North Carolina a 
verified report containing a statement of all receipts and disbursements, 
together with the name of each beneficiary, and the amount paid to each 
beneficiary, for or on account of such fund. There shall be annually made by 
the State Auditor’s Department a complete audit and examination of the 
receipts and the disbursements of the Board of Commissioners herein created. 

(g) The Board of Commissioners of the said fund may take by gift, grant, 
devise, or bequest, any money, real or personal property, or other things of 
value and hold or invest the same for the uses of said fund in accordance with 
the purposes of this Article. And the Board shall have the authority to invest 
and reinvest any funds not immediately needed in any of the following: 

(1) Obligations of the United States or obligations fully guaranteed both 
as to principal and interest by the United States; 

(2) Obligations of the federal intermediate credit banks, federal home loan 
banks, Federal National Mortgage Association, banks for 
cooperatives, and federal land banks; 

(3) Obligations of the State of North Carolina; 

(4) General obligations of other states of the United States; 

(5) General obligations of cities, counties, and special districts in North 
Carolina; 

(6) Obligations of any corporation within the United States if such 
obligations bear either of the three highest ratings of at least two 
nationally recognized rating services; 

(7) Notes secured by mortgages on real estate located within the State of 
North Carolina and insured by the Federal Housing Commissioner, or 
his successor or assigns, or in debentures issued by such 
Commissioner, which are guaranteed as to principal and interest by 
the United States or by the Federal Housing Administration, an 
agency of the United States government, or by some other agency of 
the United States government; 

(8) In certificates of deposit in any bank or trust company authorized to do 
business in North Carolina in which the deposits are guaranteed by 
the Federal Deposit Insurance Corporation not to exceed the sum of 
ten thousand dollars ($10,000) in any one bank or trust company; and 

(9) In the shares of federal savings and loan associations and State 
chartered building or savings and loan associations in which deposits 
are guaranteed by the Federal Savings and Loan Insurance 
Corporation, not to exceed fifteen thousand dollars ($15,000) in any 
one of such associations. 

Subject to the limitations set forth above, said Board shall have full power to 
hold, purchase, sell, assign, transfer and dispose of any of the securities and 
investments in which any of the funds created herein shall have been invested, 
ra si as the proceeds of said investments and any moneys belonging to said 
unds. 

(h) In case the amount derived from the different sources mentioned and 
included in this Article shall not be sufficient at any time to enable the said 
Board of Commissioners to pay each person entitled to the benefits therefor, in 
full, the compensation granted, or the retirement benefit allowed, then an 
equitably graded percentage of such monthly payment or payments shall be 
made to each beneficiary until said fund shall be replenished sufficiently to 
warrant the resumption thereafter of such compensation or retirement benefit 
to each of said beneficiaries. 
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(i) The Board of Commissioners herein created shall have power and 
authority to promulgate rules and regulations and to set up standards under 
and by which it may determine the eligibility of officers for benefits under this 
Article, payable to peace officers who may be killed or become seriously 
incapacitated while in the discharge of their duty; such rules, reguiations and 
standards shall include the amount of the benefits to be paid to the recipient in 
case of incapacity to perform his duty, as well as the amount to be paid such 
officer’s dependents in case such officer is killed while in the discharge of his 
duty. The said Board is also authorized to promulgate rules and regulations 
and set up standards under and by which officers may be eligible for 
retirement and to determine the amounts to be paid such officers as retirement 
benefits after it has been determined by the Board that such officers are so 
eligible. 

ra order for an officer to be eligible for retirement benefits under this 
Article, he shall voluntarily pay into the fund herein created a percentage of 
his monthly salary, which percentage shall be determined by the said Board: 
Provided, that any officer so voluntarily contributing to the fund herein 
created, who has become incapacitated in the line of duty, shall not be required 
to contribute to the fund during the period of his disability. All peace officers 
as herein defined who are compensated on a fee basis, before they shall be 
eligible to participate in the retirement fund herein provided for, shall 
voluntarily pay into the fund a monthly amount to be determined by the said 
Board, based upon such officer’s average monthly income. 

The Board of Commissioners shall have the authority to formulate and 
promulgate rules and regulations under which any county, city, town or other 
subdivision of government in whose behalf any member performs service as a 
law-enforcement officer, or any member, may, and is hereby authorized to, 
elect to pay into the fund for credit to the individual account of such member 
any one or more of the following: 

(1) An amount which, when taken with any additional amount which may 
be permitted by the Board to be paid on behalf of such member, shall 
not exceed in any year fifteen percent (15%) of such member’s 
compensation; and 

(2) A sum not to exceed three times the value of prior service of such 
member as determined by the Board of Commissioners; and 

(3) A sum not to exceed ten percent (10%) of gross salary that would have 
been paid to the retiring member, had he been compensated for all 
accumulated sick leave at the time of retirement, which amount would 
be in lieu of any other compensation for accumulated sick leave; 

such amounts so paid shall be accumulated in the individual account of such 
member at such rate of interest as the Board of Commissioners may from time 
to time determine and shall, upon retirement of such member be used to 
provide such additional benefits as the Board of Commissioners shall 
determine on the basis of the tables and rate of interest last adopted by the 
Board of Commissioners for this purpose: Provided, however, that the amounts 
paid under this provision by any county, city, town, or other subdivision of 
government shall revert to said county, city, town or other subdivision of 
government upon the death or withdrawal from the fund of a member for 
whom such amounts were paid. The sums paid by any county, city, town or 
other subdivision of government as additional payments are hereby declared to 
be for a public purpose. 

It shall be the duty of the State of North Carolina to finance and contribute, 
for the benefit of each member employed by the State as a law-enforcement 
officer, an amount equal to three times the value of his prior service and an 
amount equal to three times the cost of matching his contribution, and a sum 
not to exceed ten percent (10%) of gross salary that would have been paid to the 
retiring member, had he been compensated for all accumulated sick leave at 
the time of retirement, which amount would be in lieu of any other 
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compensation for accumulated sick leave. Such contribution or financing on the 
part of the State shall be on a percentage basis and shall be credited to the 
individual account of such member, and upon the death or withdrawal from 
the fund of a member such sums credited to that individual member’s account 
shall revert to the general fund or Highway Fund or Wildlife Fund of the State 
of North Carolina according to the source of the original appropriation. The 
Board of Commissioners are hereby authorized to formulate and promulgate 
additional rules and regulations for the administration of the amounts herein 
authorized to be appropriated. There is hereby appropriated from the general 
fund of the State for those law-enforcement officers whose salary is paid out of 
the general fund, and from the Highway Fund of the State for those 
law-enforcement officers whose salary is paid out of the Highway Fund 
appropriation in such amount as may be necessary to pay the State’s share of 
the cost of the financing of this provision for the biennium 1949-51. Such 
appropriation shall be made at the same time and manner as other State 
appropriations and in the sums and amounts as determined by the Board of 
Commissioners: Provided, that this provision as to the financing of a member’s 
prior service and the cost of matching contribution on the part of the State of 
North Carolina shall apply only to those members who are law-enforcement 
officers of the State of North Carolina and its departments, agencies and 
commissions and who would be eligible for membership in the Teachers’ and 
State Employees’ Retirement System provided by Chapter 135 of the General 
Statutes of North Carolina but for the fact that said officers are members of 
the Law-Enforcement Officers’ Benefit and Retirement Fund. 

(j) All officers who have contributed to the retirement fund herein provided 
for, and who have at least 15 years of membership service in the fund, shall be 
eligible for retirement benefits. The Board of Commissioners is authorized, in 
its discretion under the rules and regulations promulgated by it, to determine 
when an officer has completed at least 15 years of membership service and the 
age at which a member may be deemed eligible to apply for retirement 
benefits. 

(k) The Board of Commissioners is authorized and empowered in its 
discretion, upon a finding that any officer who has contributed to the 
retirement fund herein provided for has been discharged from the service 
through no fault of his own, to reimburse from the fund herein created an 
amount not to exceed that which such officer has contributed to the fund under 
the provisions of subsection (i) of this section. 

(1) No officers as herein defined shall be eligible to the retirement benefits 
herein provided for until the expiration of five years from the date of the 
ratification of this Article. 

(m) “Law-enforcement officers” in the meaning of this Article shall mean all 
officers employed by the State of North Carolina or any political subdivision 
thereof, who are clothed with the full power of arrest and whose primary duty 
is that of enforcing on public property the criminal laws of the State and/or 
serving civil processes. 

(n) Each justice of the peace required to assess and collect the additional cost 
provided for in this law shall, on or before the first day of each month, 
transmit such cost so collected, giving the name of the case in which such cost 
was taxed, to the clerk of the superior court of the county in which such case 
was tried, who will forthwith remit such funds to the Treasurer of the State of 
North Carolina as in all other cases. Failure of any justice of the peace to 
comply with the terms of this subsection shall make such justice of the peace 
liable for removal from office by the resident judge of the judicial district in 
which such action was tried. 

(o) No State employees participating in the retirement benefits of this 
Article shall be eligible to participate in the retirement benefits provided by 
Public Laws, 1941, Chapter 25, known as ‘“‘The Teachers’ and State Employees’ 
Retirement System Act.” 
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(p) No State employee participating in the retirement benefits of this article 
shall be eligible to participate in the retirement benefits provided by “The 
Teachers’ and State Employees’ Retirement System Act,” G.S. 135-1 et seq. 

(q) The right of a person to a pension, an annuity, or a retirement allowance, 
to the return of contributions, the pension, annuity, or retirement allowance 
itself, any optional benefit or any other right accrued or accruing to any person 
under the provisions of this section, and the moneys in the various funds 
created by this section, are hereby exempt from any State or municipal tax, 
and exempt from levy and sale, garnishment, attachment, or any other process 
whatsoever, and shall be unassignable except as in this section specifically 
otherwise provided. 

(r) One third of the sum derived from the court costs provided for in 
subsection (a) of this section shall be set aside and held in a separate 
fund, designated as “Separate Benefit Fund,” to be used for the payment 
of benefits as hereinafter provided. 

(s) The Board of Commissioners shall have control of all payments to be 
made from the “Separate Benefit Fund.” It shall hear and decide all 
applications for benefits created and allowed under this subsection, and shall 
have power to make all necessary rules and regulations for its administration 
and government, and for the employees in the proper discharge of their duties, 
and it shall have the power to make decisions on applications for benefits and 
its decision thereon shall be final and conclusive and not subject to review or 
reversal, except by the Board itself. The Board of Commissioners shall have 
authority to determine the eligibility or status of any applicant of any and all 
of those who come within the categories of law-enforcement officers named in 
subsection (m) of this section, in accordance with general rules and regulations 
adopted by the Board, and the decision of the Board of Commissioners as to 
such membership, eligibility or status shall be final. 

(t) The Board of Commissioners shall have power and authority to 
promulgate rules and regulations and to set up standards under and by which 
it may determine eligibility for benefits under this subsection, of a 
law-enforcement officer, (as defined in this section) and to determine the 
amounts to be paid after it is determined by the Board that such officer is 
eligible. Notwithstanding the foregoing, no person shall be eligible for benefits 
hereunder unless he is in active service as a law-enforcement officer at the 
occurrence of a contingency for which benefits may be payable, or unless he 
has retired from such service on or after July 1, 1965. Eligibility shall be 
determined without regard to whether or not an officer is a member of the 
retirement fund established by this section. Benefits may be provided by the 
Board, within the availability of funds, as follows: 

(1) A lump sum payable to the designated beneficiary upon the death of an 
eligible officer; 

(2) Hospital, surgical, and medical benefits covering eligible officers, their 
legal spouses, and their dependent children under 18 years of age. 

(u) The benefits provided for in subsection (t) of this section shall be in 
addition to all benefits provided for in subsections (b) through (q) of of this 
section. 

(v) If the amount derived from the increase in court costs provided by this 
section shall not be sufficient at any time to enable the Board of 
Commissioners to pay each person entitled to benefits in full, then an equitably 
graded percentage of such payment or payments shall be made to each 
beneficiary until the “Separate Benefit Fund” is replenished sufficiently to 
warrant resumption thereafter of full benefits to each of said beneficiaries. 

(w) “Local fund” shall mean any local pension fund, or local benefit fund, or 
local association established before July 1, 1965, under authorization of law and 
operated to provide benefits for law-enforcement officers of any political 
subdivision within the year beginning July 1, 1965. 

At such date as the Board of Commissioners may determine, but not later 
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than September 30, 1966, the Board may, but need not, cause to be paid from 
the “Separate Benefit Fund” to a local fund a portion of the income previously 
received by the “Separate Benefit Fund” within the year beginning July 1, 
1965, from court costs collected in the political subdivision and to whose 
officers such local fund has provided benefits. Such portion, if any, shall be 
determined in the sole discretion of the Board of Commissioners, after its 
review of any pertinent information which shall be furnished by such political 
subdivision at the request of such Board, and after its review of the operation 
and experience of the “Separate Benefit Fund” to June 30, 1966, or, if earlier, to 
the date of such determination. Any decision or action hereunder by the Board 
of Commissioners shall be final and conclusive. (1937, c. 349, s. 9; 1939, c. 6, ss. 
Zend, 4 LCC 80, ty Lod, Cal 40 ol 0490 Cy Dons LUOL, G. con, ld00, GC. ooc: 
1957, c, 839; c: 846, s. 2 *72: 1961, ¢..397; 1963; cc, 144° 939, 953: 1965, c..351; ss. 1, 
Peel UOiee Oe Sn OLACHU46, 0 bis _CapUnss, foe Ce polo Sa OL Culeod.) 


Cross Reference. — As to Law-Enforcement 
Officers’, Firemen’s and Rescue Squad 
Workers’ Death Benefit Act, see § 143-166.1. et 
seq. 

Editor’s Note. — The first 1971 amendment, 
in subsection (j), substituted “at least 15 years 
of membership service in the fund” for “had 
twenty years’ continuous service as such peace 
officer in this State” in the first sentence, 
deleted “and” at the end of that sentence, 
substituted “at least 15 years of membership 
service and the age at which a member may be 
deemed eligible to apply for retirement 
benefits” for “twenty years of continuous 
service” in the second sentence, and substituted 
“mean all officers employed by the State of 
North Carolina” for the language formerly 
appearing between “meaning of this Article 
shall” and “or any political subdivision” in 
subsection (m). 

The second 1971 amendment inserted “or 


Wildlife Fund” in the second sentence of the 
last paragraph of subsection (1). 

The third 1971 amendment, in the third 
paragraph of subsection (1), substituted “any 
one or more of the following” for “either or 
both” and added subdivision (3). The amend- 
ment also added the language following 
“contribution” in the first sentence of the 
fourth paragraph of subsection (i). 

Session Laws 1971, c. 837, contains provisions 
as to transfer of wildlife protectors from the 
Teachers’ and State Employees’ Retirement 
System to the Law-Enforcement Officers’ 
Benefit and Retirement Fund. Session Laws 
1973, ¢. 572, contains provisions as to the 
transfer of law-enforcement officer who are 
members of the Teachers’ and State Employees’ 
Retirement System or the Local Governmental - 
Employees’ Retirement System to the 
Law-Enforcement Officers’ Benefit and 
Retirement Fund. 


ARTICLE 12A. 


Law-Enforcement Officers’, Firemen’s and Rescue Squad 
Workers’ Death Benefit Act. 


§ 143-166.1. Purpose. — In consideration of hazardous public service 
rendered to the people of this State, there is hereby provided a system of 
benefits for dependents of law-enforcement officers, firemen, and rescue squad 
workers killed in the discharge of their official duties. (1959, c. 1323, s. 1; 1965, 
Beat (a, Ga004,. 5,322) 


Cross References. — See also Chapter 118A, 
the Firemen’s Death Benefit Act and Chapter 
118B, the Members of a Rescue Squad Death 
Benefit Act. 

Editor’s Note. — 
inserted “people of 


law-enforcement officers” following “State,” 
and substituted “of law-enforcement officers, 
firemen, and rescue squad workers” for 
“who are closely related to such officers as 
The may be.” 
this,” 


1973. amendment 
deleted “by 





§ 143-166.2. Definitions.—The following words and phrases, when used in 
this Article, shall have the meanings assigned to them by this section unless 
the contest clearly indicated another meaning: 

(1) The term “dependent child” shall mean any unmarried child of the 
deceased officer, fireman, or rescue squad worker, whether natural, 
adopted, posthumously born or whether an illegitimate child as 
entitled to inherit under the Intestate Succession Act, who is under 18 
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years of age and dependent upon and receiving his chief support from 
said officer or fireman or rescue squad worker at the time of his 
death; provided, however, that if a dependent child is entitled to 
receive benefits at the time of the officer’s or fireman’s or rescue 
squad worker’s death as hereinafter provided, he shall continue to be 
eligible to receive such benefits regardless.of his age thereafter; and 
further provided that any child over 18 years of age who is physically 
or mentally incapable of earning a living and any child over 18 years 
of age who was enrolled as a full-time student at the time of the 
officer’s, the fireman’s or the rescue squad worker’s death shall so 
long as he remains a full-time student as defined in the Social 
Security Act be regarded as a dependent child and eligible to receive 
benefits under the provisions of this Article. 

(2) The term “dependent parent” shall mean the parent of the deceased 
officer, fireman, or rescue squad worker, whether natural or adoptive, 
who was dependent upon and receiving his total and entire support 
from the officer, fireman, or rescue squad worker at the time of the 
injury which resulted in his death; 

(3) The term “killed in the line of duty” shall apply to any 
law-enforcement officer, fireman, or rescue squad worker who is 
killed or died as a result of i injuries received while in the discharge of 
his official duty or duties. 

(4) The term “law-enforcement officer,” “officer,” or “fireman” shall mean 
all law-enforcement officers employed full-time by the State of North 
Carolina or any county or municipality thereof and all full-time 
custodial employees of the North Carolina Department of Corrections. 
The term “fireman” shall mean “eligible fireman” or “fireman” as 
defined in G.S. 118-23. The term “rescue squad worker” shall mean a 
person who is dedicated to the purpose of alleviating human suffering 
and assisting anyone who is in difficulty or who is injured or becomes 
suddenly ill by providing the proper and efficient care of emergency 
medical services and who belongs to an organized rescue squad. 

(5) The term “spouse” shall mean the wife or husband of the deceased 
officer, fireman, or rescue squad worker who survives him and who 
was residing with such officer, fireman, or rescue squad worker at the 
time of and during the six months next preceding the date of injury to 
such officer, fireman, or rescue squad worker which resulted in his 
death and who also resided with such officer, fireman, or rescue squad 
worker from that date of injury up to and at the time of his death and 
who remains unmarried during the time benefits are forthcoming; 
provided, however, the part of this section requiring the spouse to 
have been residing with the deceased officer, fireman, or rescue squad 
worker for six months next preceding the date of the injury which 
resulted in his death shall not apply where marriage occurred during 
this six-month period or where the officer, fireman, or rescue squad 
worker was absent during this six-month period due to service in the 
armed forces of this country. (1959, c. 1323, s. 1; 1965, c. 937; 1969, c. 
1025; 1973ec" 634, $323) 


Editor’s Note. — The 1973 amendment 
rewrote this section. 


§ 143-166.3. Payments; determination. — (a) When any law-enforcement 
officer, fireman, or rescue squad worker shall be killed in the line of duty, the 
Industrial Commission shall award a death benefit to be paid in the amounts 
set forth in subsection (b) to the following: 

(1) The spouse of such officer, fireman, or rescue squad worker if there be 
a surviving spouse; or 
(2) If there be no spouse qualifying under the provisions of this Article, 
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then payments shall be made to any surviving dependent child of such 
officer, fireman, or rescue squad worker; and if there be more than 
one surviving dependent child, then said payment shall be made to 
and equally divided among all surviving dependent children; or 

(3) If there be no spouse and no dependent child or children qualifying 
under the provisions of this Article, then payments shall be made to 
the surviving dependent parent of such officer, fireman, or rescue 
squad worker; and if there be more than one surviving dependent 
parent then said payments shall be made to and equally divided 
between the surviving dependent parents of said officer, fireman, or 
rescue squad worker. 

(b) Payment shall be made to the person or persons qualifying therefor 
under subsection (a) in the following amounts: 

(1) At the time of the death of an officer, fireman, or rescue squad worker, 
ten thousand dollars ($10,000) shall be paid to the person or persons 
entitled thereto; 

(2) Thereafter, five thousand dollars ($5,000) shall be paid annually to the 
person or persons entitled thereto until the sum of the initial payment 
and each annual payment reaches twenty-five thousand dollars 
($25,000). 

(3) In the event there is no person qualifying under subsection (a) of this 
section, twenty-five thousand dollars ($25,000) shall be paid to the 
estate of the deceased officer, fireman, or rescue squad worker at the 
time of death. 

(c) In the event that any person or persons eligible for payments under 
subsection (a) of this section shall become ineligible, and other eligible person 
or persons qualify for said death benefit payments under subsection (a), then 
they shall receive the remainder of any payments up to the limit of twenty-five 
thousand dollars ($25,000) in the manner set forth in subsection (b) of this 
section. 

(d) In the event any person or persons eligible for payments under 
subsection (a) of this section shall become ineligible and no other person or 
persons qualify for payments under that subsection and where the sum of the 
initial payment of ten thousand dollars ($10,000) and each subsequent annual 
payment of five thousand dollars ($5,000) does not total twenty-five thousand 
dollars ($25,000), then the difference between the total of the payments made 
and twenty-five thousand dollars ($25,000) shall immediately be payable to the 
estate of the deceased officer, fireman, or rescue squad worker. (1959, c. 1823, s. 
1eeLOboNGr0od 419 hl CL002 19 (36Ca0G4 Si Zc) 


Editor’s Note. — The 1973 amendment 
rewrote this section. 


§ 143-166.4. Funds; conclusiveness of award. — Such award of benefits as 
is provided for by this Article shall be paid from the Contingency and 
Emergency Fund and such amounts as may be required to pay benefits 
provided for by this Article are hereby appropriated from said fund for this 
special purpose. 

The Industrial Commission shall have power to make necessary rules and 
regulations for the administration of the provisions of this Article. It shall be 
vested with power to make all determinations necessary for the administration 
of this Article and all of its decisions and determinations shall be final and 
conclusive and not subject to review or reversal except by the Industrial 
Commission itself. The Industrail Commission shall keep a record of all 
proceedings conducted under this Article and shall have the right to subpoena 
any persons and records which it may deem necessary in making its deter- 
minations, and the Industrial Commission shall further have the power to 
require all persons called as witnesses to testify under oath or affirmation, and 
any member of the Industrial Commission may administer oaths. If any person 
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shall refuse to comply with any subpoena issued hereunder or to testify with 
respect to any matter relevant to proceedings conducted under this Article, the 
Superior Court of Wake County, on application of the Industrial Commission, 
may issue an order requiring such person to comply with the subpoena and to 
testify; and any failure to obey any such order of the court may be punished by 
the court as for contempt. (1959, c. 1323, s. 1; 1965, ¢. 937.) 


§ 143-166.5. Other benefits not affected. — None of the other benefits now 
provided for law-enforcement officers or their dependents by the Workmen’s 
Compensation Act or other laws shall be affected by the provisions of this 
Article, and the benefits provided for herein shall not be diminished, abated or 
otherwise affected by such other provisions of law. (1959, c. 1323, s. 1; 1965, c. 
937.) 


§ 143-166.6. Awards exempt from taxes. — Any award made under the 
provisions of this Article shall be exempt from taxation by the State or any 
political subdivision. The Industrial Commission shall not be responsible for 
any determination of the validity of any claims against said awards and shall 
distribute the death benefit awards directly to the dependent or dependents 
entitled thereto under the provisions of this Article. (1959, c. 13823, s. 1; 1965, c. 
937.) 


§ 143-166.7. Applicability of Article. — The provisions of this Article shall 
apply and be in full force and effect with respect to any law-enforcement 
officer, fireman, or rescue squad worker killed in the line of duty on or after 
May 2271973) (1905 9e. 93s Talo Tones 4. sy 

Editor’s Note. — The 1973 amendment changing the date at the end of this section 
rewrote this section, inserting the references to from January 1, 1964, to May 22, 1973, and 
firemen and rescue squad workers and making other changes. 


ARTICLE 138. 
Publications. 
§ 143-167: Transferred to G.S. 147-54.1 by Session Laws 1948, ¢. 543. 
§ 143-168. Reports; conciseness; controls. — The annual or biennial 


reports now authorized or required to be printed by the several State agencies 
and institutions shall be as compact and concise as is consistent with an 
intelligent understanding of the work of those agencies and institutions. The 
details of the work of the agencies and institutions shall not be printed when 
not necessary to an intelligent understanding of such work, but totals and 
results may be tabulated and printed in their reports. The Department of 
Administration shall make such rules as may be necessary prescribing the 
scope and format of the matter to be published in annual or biennial reports, 
the methods of reproduction to be employed, and the number of copies of such 
reports to be published by the several State agencies and institutions. (1911, c. 
211, 's. 21917) ¢.-20248) 25°C S08. (294 19S G26 Lee eel) eed ee 
245° SEZ) 


§ 143-169. Limitations on publications. — (a) The Department of 
Administration shall make such rules as may be necessary prescribing the 
format of the matter to be published, the number of copies to be published, and 
the methods of reproduction to be employed in the publications of the several 
State agencies and institutions, other than annual or biennial reports. 

(b) Every publication published at State expense which makes use of the 
multicolor process is prohibited except: 

(1) In cases of scientific illustrations when the illustrations would be 
unintelligible if published in black and white; 
(2) When the publication is a project of the Department of Conservation 
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and Development, or is a part of the magazine “Wildlife in North 
Carolina,’ published under the auspices of the Wildlife Resources 
Commission; or 

(3) When the express approval of the Department of Administration is 
obtained. (1911, c.211) 82° G..S.3s8.'73802; 1931, c) 261;s. 3}'¢,.312, ss: 14, 
Nip Maye 1203; 1961, c. 243, S. 3.) 


§ 143-170: Repealed by Session Laws 1955, c. 986. 


ARTICLE 14. 
North Carolina Zoological Authority. 


§ 143-171. Creation of Zoological Authority. — There is hereby created an 
agency to be designated as the North Carolina Zoological Authority hereinafter 
referred to as the Authority. (1969, c. 1104, s. 1.) 

Editor’s Note.— Former Article 14 of this North Carolina Zoological Authority was 
Chapter, containing §§ 143-171 to 143-177.1 and transferred to the Department of Admin- 
relating to the State Planning Board, was (stration by § 1438A-89, enacted by Session 
repealed by Session Laws 1959, c. 24. Laws 1971, c. 864. 

State Government Reorganization. — The 


§ 143-172. Board of Directors. — The Board of Directors hereinafter 
referred to as the Board, shall consist of 15 members and the Board shall be the 
sole authority in the establishment and location of the North Carolina 
Zoological Garden. 

The 15 members shall be appointed by the Governor for a term of three 
years, said term to begin on July 15, 1969. Upon the expiration of the terms of 
office, and every three years thereafter, the Governor shall appoint successors 
to the Board. Should a vacancy occur for any reason, the remaining members 
of the Board shall appoint some person to fill the unexpired term. 

At the time of the appointment of members by the Governor he shall 
designate one of his appointees to serve as temporary chairman until the Board 
elects a chairman. The Board shall elect a chairman and such other officers as 
it deems necessary. 

The Board shall meet at least quarterly at such times and places as it may 
determine. Special meetings of the Board may be called by the chairman of the 
Board or upon written request of at least four members of the Board. Half the 
Board members shall constitute a quorum at any meeting of the Board. (1969, 
c£1104; s: 2:) 


§ 143-173. Advisory Board. — The Board of Directors shall appoint not less 
than 60 and not more than 100 persons, who need not be citizens of the State, 
and such persons shall constitute the Advisory Board to the Board of Directors. 
The Advisory Board shall not be a policy-making body, but shall consult with 
and make recommendations to the Board of Directors to assist it in carrying 
out the purpose and intent of this Article. The members of the Advisory Board 
shall serve for terms of three years. The Board of Directors shall appoint to fill 
any vacancy occurring on the Advisory Board for the unexpired term. (1969, c. 
PLOAGS tert Lcd 204 


Editor’s Note. — The 1971 amendment, in be” for “sixty,” and substituted “and such 
the first sentence, substituted “not less than 60 _ persons shall” for “who shall.” 
and not more than 100 persons, who need not 


§ 143-174. Site committee. — The Board of Directors and the Advisory 
Board shall jointly select a site committee composed of nine members who 
shall be citizens of the State and who shall, insofar as possible, represent the 
various geographical areas of the State. It shall be the duty of the site 
committee to investigate and make recommendations to the Board of 
Directors of locations for the Zoological Garden. (1969, c. 1104, s. 4.) 
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§ 143-175. Powers of the Board. — The Board shall have the authority to 
acquire, construct, establish, operate and maintain a zoological garden. The 
Board shall be the governing body of the Authority and shall adopt necessary 
bylaws, rules and regulations for the conduct of the North Carolina Zoological 
Garden. | 

The Board is specifically authorized, but not by way of limitation, to exercise 
the following powers and duties: 

(1) To acquire on behalf and in the name of the North Carolina Zoological 
Garden a suitable site for a zoological garden. 

(2) To employ architects to prepare plans for the zoological garden and 
buildings, to assist and advise the architects in the preparation of 
those plans, and to approve all plans for the zoological garden and 
buildings. 

(3) To enter into contracts for the purchase of all real property and 
interests therein, services, materials, furnishings, and equipment 
required in connection with the location, design, construction, 
furnishing, equipping and operations of the North Carolina Zoological 
Garden. 

(4) To supervise generally the location, construction, furnishing, 
equipping and operations of the North Carolina Zoological Garden. 

(5) To formulate programs to promote public appreciation of the North 
Carolina Zoological Garden. 

(6) To disseminate information on the animals and garden as deemed 
necessary. 

(7) HS invite outstanding zoological garden experts to address group in the 

tate, 

(8) vs pave gD an effective public support of the North Carolina Zoological 

arden. 

(9) To solicit financial support from various private sources within and 
without the State of North Carolina. 

(10) To do all other things necessary to advance and carry out the 
objectives of the Board. (1969, c. 1104, s. 5.) 


§ 143-176. Executive committee. — The Board shall annually elect from its 
membership an executive committee of five members. The chairman of the 
Board shall serve ex officio as chairman of the executive committee. 

The executive committee shall meet at such times and places as the Board 
may direct, or at the call of the chairman, or upon the request of any two 
members of the committee. The Board may delegate to the executive 
committee any powers it may deem expedient and wise, and the executive 
committee is authorized to exercise all powers delegated to it by the Board. 
fidod cc. 1104°s"6.) 


§ 143-176.1. Zoo Director. — The Board is authorized to employ and fix the 
salary of a Director, who shall also act as secretary to the Board and members 
of the executive committee, and prescribe his powers and duties. The Director, 
with the approval of the Board, shall employ such personnel as may be 
necessary from time to time to perform the duties of the Board and to carry 
out the purposes of this Article. (1969, c. 1104, s. 7.) 


§ 143-177. Right to receive gifts. — In order to carry out the purposes of 
this Article, the Board is authorized to acquire by gift or will, absolutely or in 
trust, from individuals, corporations, or any other source money or other 
property, or any interests in property, which may be retained, sold or 
otherwise used to promote the purposes of this Article. The use of gifts shall be 
subject to such limitations as may be imposed thereon by donors, 
notwithstanding any other provisions of this Article. (1969, c. 1104, s. 8.) 
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§ 143-177.1. North Carolina Zoological Garden Fund. — All gifts made to 
the North Carolina Zoological Garden for the purposes of this Article shall be 
exempt from every form of taxation including, but not by the way of 
limitation, ad valorem, intangible, gift, inheritance and income taxation. 
Proceeds from the sale of any property acquired under the provisions of this 
Article shall be deposited in the North Carolina Zoological Garden treasury. 
(1969, c. 1104, s. 9.) 


§ 143-177.2. Cities and counties. — Cities and counties are hereby 
authorized to expend funds derived from nontax sources and to make gifts of 
surplus property, to assist in carrying out the purposes of this Article. (1969, c. 
1104, s. 10.) 


§ 143-177.3. Sources of funds. — It is the intent of this Article that the 
funds for the acquisition of site, for the creation, establishment, construction, 
operation and maintenance of the North Carolina Zoological Garden shall be 
obtained primarily from private sources; however, the Board of Directors is 
hereby authorized to receive and expend such funds as may from time to time 
become available by appropriation or otherwise from the State of North 
Carolina: Provided, that the North Carolina Zoological Authority shall not in 
any manner pledge the faith and credit of the State of North Carolina for anv 
of its purposes. (1969, c. 1104, s. 11.) 


ARTICLE 15. 
Commission on Interstate Cooperation. 


§ 143-178. North Carolina Commission on Interstate Cooperation. — 
There is hereby established the North Carolina Commission on Interstate 
Cooperation. This Commission shall be composed of 11 members as follows: 

(1) President of the Senate; 

(2) Speaker of the House of Representatives; 

(3) Three senators designated by the President of the Senate; 

(4) Three representatives designated by the Speaker of the House; and 

(5) Three administrative officials designated by the Governor. (1937, c. 
314,s. 43.1947, c..578, 8.3; 1959, c. 1387, s.2; 1961, c. 1108; 1965, c. 866.) 

State Government Reorganization. — The of Administration by § 148A-91, enacted by 
North Carolina Commission on Interstate Session Laws 1971, c. 864. 

Cooperation was transferred to the Department 


§ 143-179. Officers of the Commission. — The Governor shall biennially 
designate the chairman of the Commission from among the legislative 
members of the Commission. The Commission shall biennially elect its 
secretary from its membership. (1987, c. 374, s. 4; 1947, c. 578, s. 3; 1959, c. 137, 
Ea 


§ 143-180. Senate members on interstate cooperation. — The President of 
the Senate shall, on or before July 1 of the year in which each regular session of 
the General Assembly is held, designate three members of the Senate as 
members of the Commission on Interstate Cooperation. (1987, c. 374, s. 1; 1947, 
GPp1S. 8.12 1959": AS Ts) 2°) 


§ 143-181. House members on interstate cooperation. — The Speaker of 
the House of Representatives shall, on or before July 1 of the year in which 
each regular session of the General Assembly is held, designate three members 
of the House as members of the Commission on Interstate Cooperation. (1937, 
C. Diane OA (hla (S48 7221959, cml 3iesa2:) 


§ 143-182. Terms of office of members. — Each of the Senate and House 
members of the Commission shall serve until his successor as a member of the 
Commission is designated. Each administrative member of the Commission 
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shall serve for a term of two years and until his successor is designated. (1959, 
c. 137, s. 2.) 


§ 143-183. Functions and purpose of Commission. — It shall be the 
function of this Commission: 


(1) To carry forward the participation of this State as a member of the 
Council of State Governments. 

(2) To encourage and assist the legislative, executive, administrative, and 
judicial officials and employees of this State to develop and maintain 
friendly contact by correspondence, by conference and otherwise, with 
officials and employees of the other states, of the federal government, 
and of local units of government. 

(3) To endeavor to advance cooperation between this State and other units 
of government whenever it seems advisable to do so by formulating 
proposals for, and by facilitating: 

a. The adoption of compacts, 

b. The enactment of uniform or reciprocal statutes, 

ec. The adoption of uniform or reciprocal administrative rules and 
regulations, 

d. The informal cooperation of governmental offices with one 
another, 

e. The personal cooperation of governmental officials and employees 
with one another, individually, 

f. The interchange and clearance of research and information, and 

g. Any other suitable process. 

(4) To study, analyze, and report to the Governor and the General 
Assembly its recommendations concerning interstate compacts 
affecting the interests of North Carolina and studies and reports 
prepared by the Council of State Governments and similar agencies; 
regularly to inform the members of the General Assembly and other 
State officials of the publications and services which the Council of 
State Governments makes available to them; and to attend 
appropriate national and regional conferences of State officials 
considering interstate problems of concern to North Carolina and 
report thereon to the Governor and the General Assembly. 

(5) In short, to do all such acts as will, in the opinion of this Commission, 
enable this State to do its part — or more than its part — in forming a 
more perfect union among the various governments in the United 
States and in developing the Council of State Governments for that 
purpose. (1937, c. 374, s. 6; 1959, c. 137, s. 3.) 


§ 143-184. Appointment of delegations and committees; persons eligible 
for membership; advisory boards. — The Commission shall establish such 
delegations and committees as it deems advisable, in order that they may 
confer and formulate proposals concerning effective means to secure 
intergovernmental harmony, and may perform other functions for the 
Commission in obedience to its decisions. Subject to the approval of the 
Commission, the member or members of each such delegation or committee 
shall be appointed by the chairman of the Commission. State officials or 
employees who are not members of the Commission on Interstate Cooperation 
may be appointed as members of any such delegation or committee, but private 
citizens holding no governmental position in this State shall not be eligible. The 
Commission may provide such other rules as it considers appropriate 
concerning the membership and the functioning of any such delegation or 
committee. The Commission may provide for advisory boards for itself and for 
its various delegations and committees, and may authorize private citizens to 
serve on such boards. (1987, c. 374, s. 7.) 
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§ 143-185. Reports to the Governor and General Assembly; expenses; 
employment of secretary, etc. — The Commission shall report to the 
Governor and to the legislature within 15 days after the convening of each 
regular legislative session, and at such other times as it deems appropriate. Its 
members and the members of all delegations and committees which it 
establishes shall serve without compensation for such service, but they shall be 
paid their necessary expenses in carrying out their obligations under this 
Article. The Commission may employ a secretary and a stenographer, it may 
incur such other expenses as may be necessary for the proper performance of 
its duties, and it may, by contributions to the Council of State Governments 
participate with other states in maintaining the said Council’s district and 
central secretariats, and its other governmental services. The Governor and the 
Council of State are authorized to allocate from the contingency and emergency 
fund such sums as they shall find proper to provide for the necessary expenses 
which said Commission is authorized to incur, as hereinbefore provided. (1937, 
c. 374, 3. 8; 1947, c: 578, s. 5.) 


§ 143-186. Council of State Governments a joint governmental agency.— 
The Council of State Governments is hereby declared to be a joint 
governmental agency of this State and of the-other states which cooperate 
through it. (1987, c. 374, s. 10; 1959, c. 187, s. 4.) 


§ 143-187: Transferred to G.S. 143-186 by Session Laws 1959, c. 187, s. 4. 
§ 143-188: Repealed by Session Laws 1959, c. 137, s. 1. 


ARTICLE 16. 
Spanish-American War Relief Fund. 
§§ 143-189, 143-190: Repealed by Session Laws 1961, c. 481. 


ARTICLES EL 
State Post-War Reserve Fund. 


§ 143-191. Appropriation for fund. — There is hereby appropriated from 
the general fund of the State the sum of twenty million dollars ($20,000,000), 
the said sum, together with the investments and income therefrom, to be 
hereafter known and designated as the State Post-War Reserve Fund. (1948, c. 
029541") 


Editor’s Note. — As to repeal of this Article 
insofar as it conflicts with §§ 142-50 through 
142-54, see note under § 142-50. 


§ 143-192. Fund to be invested by Governor and Council of State; State 
Treasurer custodian. — The Governor and Council of State are hereby fully 
authorized and directed to invest the said fund exclusively in bonds of the 
United States of America, of such series as may be readily converted into 
money and notes or certificates of indebtedness of the United States of 
America, or in bonds, notes or other obligations of any agency or 
instrumentality of the United States of America, when the payment of 
principal and interest thereof is fully guaranteed by the United States of 
America, and in bonds or notes of the State of North Carolina. The interest and 
revenues received from such investments, or profits realized in the sale thereof, 
shall become a part of the said State Post-War Reserve Fund and shall be 
likewise invested. Bonds of the State of North Carolina purchased for the said 
fund shall not be cancelled or retired but shall remain in full force and the 
income therefrom reinvested as hereinbefore provided. The State Treasurer 
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shall be custodian of all securities and investments made under authority of 
this Article. (1943, c. 6, s. 2.) 


§ 143-193. Fund to be held for such use as directed by General Assembly. 
— The said State Post-War Reserve Fund shall be held for such use as shall 
hereafter be directed by an act of the General Assembly of North Carolina, and 
no other use thereof whatsoever shall be made. (1943, c. 6, s. 3.) 

Applied in Slade v. New Hanover County Bd. 
of Educ., 10 N.C. App. 287, 178 S.E.2d 316 
(1971). 


§ 143-194. Report to General Assembly. — The Governor and Council of 
State shall make a report in writing to the General Assembly, not later than 
the tenth day of each regular or special session thereof, stating the nature and 
amount of all receipts and disbursements from the said fund and the amount 
contained in said fund, and giving an itemized statement of all investments 
made as herein authorized, which report shall be spread upon the journals of 
the Senate and House of Representatives. (1943, c. 6, s. 4.) 


ARTICLE 18. 
Rules and Regulations Filed with Secretary of State. 


§ 143-195. Certain State agencies to file administrative regulations or 
rules of practice with Secretary of State; rate, service or tariff schedules, 
etc., excepted. — On or before the first day of June of 1943, each agency of the 
State of North Carolina created by statute and authorized to exercise 
regulatory, administrative or semijudicial functions, shall file with the 
Secretary of State a complete copy of all general administrative rules and 
regulations or rules of practice and procedure, formulated or adopted by the 
agency for the performance of its functions or for the exercise of its authority 
and shall thereafter, immediately upon the adoption of any new general 
administrative rule or regulation or rule of practice and procedure, or the 
formulation or adoption of any amendment to any general administrative rule 
or regulation or rule of practice and procedure, file a copy of the same with the 
Secretary of State: Provided that nothing contained in this Article shall re- 
quire any State agency to file in the office of the Secretary of State any rate, 
service or tariff schedule or order or any administrative rule or regulation re- 
ferring to any such rate, service or tariff schedule. (1943, c. 754, s. 1.) 

Editor’s Note. — For comment on this and N.C. 282, 128 S.E.2d 587 (1962); Swaney v. 
the three following sections, see 21 N.C. L. Rev. Penden Steel Co., 259 N.C. 531, 131 S.E.2d 601 
328. (1963); Porter v. State Bd. of Alcoholic Control, 

Cited in State ex rel. Commissioner v. 4N.C. App. 284, 166 S.E.2d 695 (1969); State v. 
Speizman, 230 N.C. 459, 53 S.E.2d 533 (1949);  Hosick, 12 N.C. App. 74, 182 S.E.2d 596 (1971). 
Sinodis v. State Bd. of Alcoholic Control, 258 


§ 143-196. Rules and regulations effective only after filing; date of filing 
to be shown. — The general administrative rules and regulations or rules of 
practice and procedure, formulated or adopted by any of the State agencies, 
shall remain in full force and effect until the first day of June, 1943, but 
thereafter shall be effective only from and after the time a copy is filed ‘with 
the Secretary of State. For purposes of record, it shall be the duty of 
the Secretary of State to stamp each rule and regulation as the same is filed, 
showing thereon the date the same is filed in his office. (1943, c. 754, s. 2.) 


Cited in Marks v. Thompson, 282 N.C. 174, 
192 S.E.2d 311 (1972). 


§ 143-197. Copies of rules and regulations available to public. — The 
Secretary of State, upon the call of the commission created by Resolutions 27 
and 34 of the General Assembly of 1941, or any member of the said commission 


164 


§ 143-198 CH. 143. STATE DEPARTMENTS, ETC. § 143-200 


shall supply copies of said rules and regulations filed in his office, and the said 
commission or any member thereof shall have access to any or all of said rules 
and regulations during any hour that the office of the Secretary of State is 
open to the public. The said rules and regulations shall be available to any 
member of the al but the Secretary of State shall have the authority to 
charge the usual and customary fee for certified copies thereof. (19438, c. 754, s. 


§ 143-198. Construction of Article. — The provisions of this Article shall 
not be construed as affecting or repealing any provisions in any act prescribing 
adoption, promulgation or approval of administrative rules or regulations and 
rules of practice and procedure, but the provisions of this Article shall be in 
addition to the provisions which may be contained in any act with respect to 
ey Saeko adoption, promulgation or approval of such rules. (1948, c. 754, 
s. 4. 


§ 143-198.1. State agencies and boards to file copy of certain admin- 
istrative rules with clerks of superior courts; clerks to file as official 
records. — In addition to the requirements hereinbefore made in this Article, 
every agency and administrative board of the State of North Carolina created 
by statute and authorized to exercise regulatory, administrative, or 
quasi-judicial functions, shall within 90 days of March 17, 1949, file with the 
clerk of the superior court of each county in North Carolina, a certified indexed 
copy of all general administrative rules and regulations or rules of practice and 
procedure, the violation of which would constitute a crime, formulated or 
adopted by such agency or administrative board for the performance of its 
functions or for the exercise of its authority, and shall also mail to each 
member of the General Assembly of 1949 a similar certified indexed copy. 

In addition to the original statement filed with each clerk of the superior 
court, as required herein, each such agency or board shall, within 15 days of the 
adoption of any additional or amendatory rule or regulation, file with each 
clerk of the superior court a certifed indexed copy of such new or amendatory 
rule or regulation. 

The clerk of the superior court of each county shall file as part of the records 
of his office all such rules and regulations. (1949, c. 378.) 

Editor’s Note. — For a brief comment on Cited in State v. Hosick, 12 N.C. App. 74, 182 
this section, see 27 N.C.L. Rev. 408. S.E.2d 596 (1971). 


ARTICLE 19. 
Roanoke Island Mistorical Association. 


§ 143-199. Association under patronage and control of State. — Roanoke 
Island Historical Association, Incorporated is hereby permanently placed 
under the patronage and control of the State. (1945, c. 953, s. 1.) 

Cross References. — As to recreation of 143B-92. For statute declaring the Association 
Roanoke Island Historical Association, see § not to bea State agency, see § 143B-93. 


§ 143-200. Members of board of directors; terms; appointment. — The 
governing body of said Association shall be a board of directors consisting of 
the Governor of the State, the Attorney General and the Secretary of Cultural 
Resources as ex officio members, and the following 21 members: J. Spencer 
Love, Greensboro; Miles Clark, Elizabeth City; Mrs. Richard J. Reynolds, 
Winston-Salem; D. Hiden Ramsey, Asheville; Mrs. Charles A. Cannon, 
Concord; Dr. Fred Hanes, Durham; Mrs. Frank P. Graham, Chapel Hill; Bishop 
Thomas C. Darst, Wilmington; W. Dorsey Pruden, Edenton; John A. 
Buchanan, Durham; William B. Rodman, Jr., Washington; J. Melville 
Broughton, Raleigh; Melvin R. Daniels, Manteo; Paul Green, Chapel Hill; 
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Samuel Selden, Chapel Hill; R. Bruce Etheridge, Manteo; Theodore S. Meekins 
Manteo; Roy L. Davis, Manteo; M. K. Fearing, Manteo; A. R. Newsome, Chapel 
Hill. The members of said board of directors herein named other than the ex 
officio members, shall serve for a term of two years and until their successors 
are appointed. Appointments thereafter shall be made by the membership of 
the Association in regular annual meeting or special meeting called for such 
purpose, and in the event the Association through its membership should fail 
to make such appointments, then the appointments shall be made by the 
Governor of the State. Vacancies occurring on the board of directors shall be 
filled by the Governor of the State. (1945, c. 953, s. 2; 1973, c. 476, s. 48.) 

Editor’s Note. — The 1973 amendment for “Director of the Department of Archives 
substituted “Secretary of Cultural Resources” and History.” 


§ 143-201. Bylaws; officers of board. — The said board of directors when 
organized under the terms of this Article shall have authority to adopt bylaws 
for the organization and said bylaws shall thereafter be subject to change only 
by three-fifths vote of a quorum of said board of directors; the board of 
directors shall choose from its membership or from the membership of the 
Association a chairman, a vice-chairman, a secretary and a treasurer, which 
offices in the discretion of the board may be combined in one, and also a 
historian and a general counsel. The board also in its discretion may choose one 
or more honorary vice-chairmen. The duly elected officers of the Association 
shall serve as an advisory committee to the Secretary of Cultural Resources 
concerning matters relating to “The Lost Colony” historical drama. (1945, c. 
ODS; 8. O19 CAA LOpsaode) . 

Editor’s Note. — The 1973 amendment 
added the last sentence. 


§ 143-202. Exempt from taxation; gifts and donations. — The said 
Association is and shall be an educational and charitable association within the 
meaning of the laws of the State of North Carolina, and the property and 
income of such Association, real and personal, shall be exempt from all 
taxation. The said Association is authorized and empowered to receive gifts 
and donations and administer the same for the charitable and educational 
purposes for which the Association is formed and in keeping with the will of 
the donors, and such gifts and donations to the extent permitted by law shall 
be exempted from the purpose of income taxes and gift taxes. (1945, c. 953, s. 


4.) 


§ 143-203. State Auditor to make annual audit. — It shall be the duty of 
the State Auditor to make an annual audit of the accounts of the Association 
and make a report thereof to the General Assembly at each of its regular 
sessions. (1945, c. 953, s. 5.) 


§ 143-204. Authorized allotment from Contingency and Emergency 
Fund. — The Governor and Council of State, in the event State aid is 
reasonably necessary for the restoration and production of the pageant known 
and designated as “The Lost Colony,” are authorized and empowered to allot a 
sum not exceeding ten thousand dollars ($10,000) a year from the Contingency 
and Emergency Fund to aid in the restoration and production of said pageant, 
such allotment, however, to be made only upon evidence submitted to the 
Governor and Council of State by the Secretary cf Cultural Resources that 
during the immediately preceding season of production because of inclement 
weather or other circumstances or factors beyond the control of the 
Association, the said “Lost Colony” was operated at a deficit. (1945, c. 953, s. 6; 
1973, c. 476, s. 87.) 

Editor’s Note. — The 1973 amendment 
substituted “Secretary of Cultural Resources” 
for “Association” near the end of the section. 
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ARTICLE 19A. 
Governor Richard Caswell Memorial Commission. 
§§ 143-204.1 to 143-204.4: Repealed by Session Laws 1973, c. 476, s. 116. 


Cross. Reference. — As to transfer of Memorial Commission to the Department of 
functions of the Governor Richard Caswell Cultural Resources, see § 143B-51. 


ARTICLE 19B. 
Historic Swansboro Commission. 
§§ 143-204.5 to 143-204.7: Repealed by Session Laws 1973, c. 476, s. 116. 


Cross Reference. — As to transfer of Commission to the Department of Cultural 
functions of the Historic Swansboro Resources, see § 143B-51. 


ARTICLE 20. 
Recreation Commission. 
§§ 143-205 to 143-210.1: Repealed by Session Laws 1969, c. 1145, s. 4. 


Cross Reference. — As to transfer of Commission to the Department of Local 
functions, property, etc., of the Recreation Affairs, see § 143-326. 


ARTICLE 21. 
Department of Water and Air Resources. 
Part 1. Organization and Powers Generally; Control of Pollution. 


§ 143-211. Declaration of public policy. — It is hereby declared to be the’ 
public policy of this State to provide for the conservation of its water and air 
resources. Furthermore, it is the intent of the General Assembly, within the 
context of this Article, to achieve and to maintain for the citizens of the State a 
total environment of superior quality. Recognizing that the water and air 
resources of the State belong to the people, the General Assembly affirms the 
State’s ultimate responsibility for the preservation and development of these 
resources in the best interests of all its citizens and declares the prudent 
utilization of these resources to be essential to the general welfare. It is the 
purpose of this Article to create an agency which shall administer a program of 
water and air pollution control ane water resource management. It is the 
intent of the General Assembly, through the duties and powers defined herein, 
to confer such authority upon the Board of Water and Air Resources as shall be 
necessary to administer a complete program of water and air conservation, 
pollution abatement and control and to achieve a coordinated effort of pollution 
abatement and control with other jurisdictions. Standards of water and air 
purity shall be designed to protect human health, to prevent injury to plant 
and animal life, to prevent damage to public and private property, to insure the 
continued enjoyment of the natural attractions of the State, to encourage the 
expansion of employment opportunities, to provide a permanent foundation for 
healthy industrial development and to secure for the people of North Carolina, 
now and in the future, the beneficial uses of these great natural resources. 
(1951, c. 606; 1967, c. 892, s. 1.) 

Editor’s Note. — For comment on this (1967). For note on coastal land _ use 
Article, see 29 N.C.L. Rev. 365. development and area-wide zoning, see 49 

For article on “Introduction to Water Use N.C.L. Rev. 866 (1971). For note on estuarine 
Law in North Carolina,” see 46 N.C.L. Rev. 1 pollution, see 49 N.C.L. Rev. 921 (1971). 
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§ 143-212. Department of Water and Air Resources created. — There is 
hereby created the Department of Water and Air Resources. (1959, c. 779, s. 1; 
1967, c. 892, s. 1.) 

Editor’s Note. — For note on estuarine transferred to the Department of Natural and 
pollution, see 49 N.C.L. Rev. 921 (1971). Economic Resources by § 143A-119, enacted by 

State Government Reorganization. — The Session Laws 1971, c. 864. 

Department of Water and Air Resources was 


§ 143-213. Definitions. — Unless the context otherwise requires, the 
following terms as used in this Part are defined as follows: 

(1) The term “air cleaning device” means any method, process or 
equipment which removes, reduces, or renders less noxious air 
contaminants discharged into the atmosphere. 

(2) The term “air contaminant” means particulate matter, dust, fumes, 
gas, mist, smoke, or vapor or any combination thereof. 

(3) The term “air contamination” means the presence in the outdoor 
atmosphere of one or more air contaminants which contribute to a 
condition of air pollution. 

(4) The term “air contamination source” means any source at, from, or by 
reason of which there is emitted into the atmosphere any air con- 
taminant. 

(5) The term “air pollution” shall mean the presence in the outdoor 
atmosphere of one or more air contaminants in such quantities and 
duration as is or tends to be injurious to human health or welfare, 
to animal or plant life or to property or that interferes with the 
enjoyment of life or property. 

(6) The term “area of the State” means any municipality or county or 
portion thereof or other substantial secerannianl area of the State 
as may be designated by the Board. 

(7) “Board” means the Board of Water and Air Resources created under 
the provisions of this Article. 

(8) “Department” means the Department of Water and Air Resources to 
be governed by a Board of Water and Air Resources as created in 
this Article. 

(9) Whenever reference is made in this Article to the “discharge of waste,” 
it shall be interpreted to include the discharge of waste into any 
unified sewerage system or arrangement for sewage disposal, which 
svstem or arrangement in turn discharges the waste into the waters 
of the State. 

(10) The term “disposal system” means a system for disposing of waste, 
and including sewer systems and treatment works. 

(11) The term “effective date” means the date, as established pursuant to 
the statutory powers of the Board and announced by official 
regulations of the Board after which the statutory provisions 
designated by the Board shall become applicable and enforceable, 
with respect to persons within one or more watersheds, the State as 
A A or one or more “areas of the State” as designated by the 

oar 

(12) The term “emission” means a release into the outdoor atmosphere of 
air contaminants. 

(13) The term “outlet” means the terminus of a sewer system, or the point 
of emergence of any waste or the effluent therefrom, into the 
waters of the State. 

(14) “Person” shall mean any and all persons, including individuals, firms, 
partnerships, associations, public or private institutions, mu- 
nicipalities or political subdivisions, governmental agencies, or 
private or public SU eres organized or existing under the laws 
of this State or any other state or country. 
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(15) The term “sewer system” means pipelines or conduits, pumpin 
stations, and force mains, and all Pee construction, devices, an 
appliances appurtenant thereto, used for conducting wastes to a 
point of ultimate disposal. 

(16) The term “standard” or “standards” means such measure or measures 
of the quality of water and air as are established by the Board 
pursuant to G.S. 143-214.1 and G.S. 143-215. 

(17) The term “treatment works” means any plant, septic tank disposal 
field, lagoon, pumping station, constructed drainage ditch or 
surface water intercepting ditch, incinerator, area devoted to 
sanitary landfill, or other works not specifically mentioned herein, 
installed for the purpose yor treating, equalizing, neutralizing, sta- 
bilizing or disposing ree 

(18) “Waste” shall mean and aes the following: 

a. “Sewage,” which shall mean water-carried human waste dis- 
charged, transmitted, and collected from residences, buildings, 
industrial establishments, or other places into a_ unified 
sewerage system or an arrangement for sewage disposal or a group 
of such sewerage arrangements or systems, together with such 
ground, surface, storm, or other water as may be present. 

b. “Industrial waste” shall mean any liquid, solid, gaseous, or other 
waste substance or a combination thereof resulting from 
any process of industry, manufacture, trade or _ business, 
or from the development of any natural resource. 

c. “Other waste” means sawdust, shavings, lime, refuse, offal, oil, 
tar chemicals, and all other substances, except industrial waste 
and sewage, which may be discharged into or placed in such 
proximity to the water that drainage therefrom may reach 
the water. 

d. “Toxic waste” means that waste, or combinations of wastes, in- 
cluding disease-causing agents, which after discharge and upon 
exposure, ingestion, inhalation, or assimilation into any or- 
ganism, either directly from the environment or indirectly by 
ingestion through food chains, will cause death, disease, behav- 
ioral abnormalities, cancer, genetic mutations, physiological 
malfunctions (including malfunctions in reproduction) or physical 
deformities, in such organisms or their offspring. 

(19) The term “water pollution” means the man-made or man- -induced 
alteration of the chemical, physical, biological, or radiological in- 
tegrity of the waters of the State, including, but specifically not 
limited to, alterations resulting from the concentration or increase 
of natural pollutants caused by man-related activities. 

(20) “Waters” shall mean any stream, river, brook, swamp, lake, sound, 
tidal estuary, bay, creek, reservoir, waterway or any other body or 
accumulation of water, surface or underground, public or private, 
natural or artificial, which is contained within, flows through, or 
borders upon this State or any portion thereof, including those por- 
deta of the Atlantic Ocean over which this State has juris- 

iction. 

(21) The term “watershed” means a natural area of drainage, including all 
tributaries contributing to the supply of at least one major 
waterway within the State, the specific limits of each separate water- 
shed to be designated by the Board for all statutory purposes and to 
be defined by the Board in its official regulations. 

(22) The term “complex sources” means any facility which is or may be an 
air pollution:source or which will induce or tend to induce develop- 
ment or activities which will or may be air pollution sources, and 
which shall include, but not be limited to, shopping centers; sports 
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complexes; drive-in theaters; parking lots and garages; resi- 
dential, commercial, industrial or institutional developments; 


amusement parks and recreation areas; highways; and any other 
facilities which will result in increased emissions from motor 
vehicles or stationary sources. 

(23) The term “effluent standards” or “effluent limitations” means any 
restrictions established pursuant to this Article on quantities, rates, 
characteristics and concentrations of chemical, physical, biological 
and other constituents of wastes which are discharged from any 
pretreatment facility or from any outlet or point source to the waters 
of the State. 

(24) The term “point source” means any discernible, confined, and discrete 
conveyance, including, but specifically not limited to, any pipe, 
ditch, channel, tunnel, conduit, well, discrete fissure, container, 
rolling stock, or concentrated animal-feeding operation from which 
wastes are or may be discharged to the waters of the State. 

(25) The term “pretreatment facility’ means any treatment works 
installed for the purpose of treating, equalizing, neutralizing or 
stabilizing waste from any source prior to discharge to any disposal 
svstem subject to effluent standards or limitations. 

(26) The term “pretreatment standards” means effluent standards or 
limitations applicable to waste discharged from a pretreatment 
facility. (1951; e606) 1957, ¢21275, s: 1; 1959; c. T7179, sve 1967 Menage: 
sPLs19OTly coliGg(, St oiaec sels ss4i-3)) 


Editor’s Note. — The 1971 amendment, in 
subdivision (5), deleted “for such” preceding 
“duration,” inserted “is or tends,” deleted “or 
detrimental” following “injurious,” inserted 
“human” preceding “health,” substituted 
“welfare, to” for “human safety,” inserted “to,” 
and added “or that interferes with the 
enjoyment of life or property.” 


The 1973 amendment added paragraph d to 
subdivision (18), deleted “sewerage, industrial 
waste or other” preceding “waste” in 
subdivisions (10), (13) and (17) and preceding 
“wastes” in subdivision (15), inserted “septic 
tank” near the beginning, and “equalizing” near 
the end, of subdivision (17), rewrote subdivision 
(19) and added subdivisions (22) through (26). 


§ 143-214. Board of Water and Air Resources. — (a) Organization. — 
There is hereby created the North Carolina Board of Water and Air Resources, 
hereinafter referred to as “Board” which shall be charged with the duty of 
administering this Article. The Board shall consist of: 

(1) One licensed physician; 

(2) One who shall, at the time of appointment, be actively connected with 
the State or local board of health and have had experience in water 
and air pollution control activities; 

(3) One who shall, at the time of appointment, be actively connected with 
and have had experience in agriculture, provided that except for the 
connection with agriculture such member shall not be an employee, 
officer or representative of any industry or political subdivision 
which may fall under the jurisdiction or be directly affected by the 
Board created by this section; 

(4) One who shall, at the time of appointment, be a licensed engineer 
engaged in work connected with planning or conservation of water 
or air resources, or planning of water or sewer systems, or having 
experience in the field of industrial water supply or water and air 
pollution control, or have had practical experience in water supply 
and water and air pollution control problems of municipal govern- 


ment; 

(5) One who shall, at the time of appointment, be actively connected with 
and have had a rience in the fish and wildlife activities of the 
State, provided that except for the connection with the fish and 
wildlife activities of the tate, such member shall not be an em- 
ployee, officer or representative of any industry or political sub- 
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division which may fall under the jurisdiction or be directly 
affected by the Board created by this section; 

(6) One who shall, at the time. of appointment, be knowledgeable in the 
groundwater industry, provided that such member shall not be an 
employee, officer or representative of any industry or political 
subdivision which may fall under the jurisdiction or be directly 
affected by the Board created by this section; 

(7) Five members interested in water and air pollution control. appointed 
from the public at large, provided that no such public member shall 
be an employee, officer or representative of any industry or political 
subdivision which may fall under the jurisdiction or be directly af- 
fected by the Board created by this section; 

(8) One who shall. at the time of appointment. be actively connected with 
industrial production and have had experience in the field of in- 
dustrial air and water pollution control; 

(9) One who shall, at the time of appointment, be actively connected with 
and have had experience in pollution control problems of municipal 
or county government. 

No person who receives, or during the previous two vears has received, a 
significant portion of his income directly or indirectly from permit helders or 
applicants for a permit shall be eligible to serve as a member of the Board. The 
Governor, by executive order, may promulgate criteria for determining the 
eligibility for persons under this provision, and for this purpose, may 
promulgate the rules, regulations or guidelines established by any federal 
agency interpreting and applying equivalent provisions of federal law. 

The members shall serve staggered terms of office of six years. Each 
appointment shall be made by the Governor of North Carolina upon the 
expiration of the term of cach member appointed pursuant to the provisions of 
G.S. 143-214(a) as amended by Chapter 892 of the Session Laws of 1967. The 
Governor shall have the powers to designate from the at-large members the 
member of the Board who shall serve as chairman thereof for such period as 
the Governor may fix. All members shall hold their offices until their 
successors are appointed and qualified. Any member appointed by the 
Governor to fill a vacancy occurring in any of the appointments shall be 
as for the remainder of the term of the member causing the vacancy. 
The Governor may at any time, remove any member of the Board .for gross 
inefficiency, neglect of duty, malfeasance, misfeasance or nonfeasance in 
office. In each instance appointments to fill vacancies in the membership of the 
Board shall be a person or persons with similar experience and qualifications in 
the same field required of the member being replaced. Provided, however, 
appointments to fill vacancies in the membership of the Board which were 
appointed pursuant to G.S. 143-214(a) as amended by Chapter 892 of the 
Session Laws of 1967 shall be appointed to conform with the membership 
criteria in subdivisions (1) through (9) of this subsection (a). 

The office of member of the North Carolina Board of Water and Air 
Resources is declared to be an office that may be held concurrently with any 
other elective or appointive office, under the authority of Article VI, See. 9 of 
the North Carolina Constitution. 

(b) Divisiens. — The Board may in its discretion divide the functions and 
duties of the business and affairs under the jurisdiction of the Board into such 
divisions or other units as the Board may think proper and may make each 
division or unit responsible for the discharge of its distinctive functions and 
duties. These shall include divisions of water and air pollution control, 
groundwater, navigable waterways and such other divisions as the Board 
deems proper, and the Board may change the names of and revise the duties of 
its divisions or other units as it deems appropriate. The Board may assign such 
administrative and other personnel to each division as the Board may deem 
requisite and proper. 
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(c) Compensation. — The members of the Board shall receive the usual and 
customary per diem allowed for the other members of boards and commissions 
of the State and as fixed in the Biennial Appropriation Act, and, in addition, 
the members of the Board shall receive subsistence and travel expenses 
according to the prevailing State practices and as allowed and fixed by statute 
for such purposes, which said travel expenses shall also be allowed while going 
to or from any place of meeting or when on official business for the Board. The 
per diem payments made to each member of the Board shall include necessary 
time spent in traveling to and from their places of residence within the State to 
any place of meeting or while traveling on official business for the Board. 

(d) Meetings of Board. — The Board shall meet at least once every three 
months and may hold special meetings at any time at the call of the chairman 
or any three members of the Board. Both regular and special meetings shall be 
at places and dates to be determined by the chairman, and all members shall be 
notified by the chairman in writing of the time and place of regular and special 
meetings at least seven days in advance of such meetings, unless otherwise 
waived. Seven members of the Board shall constitute a quorum. 

(e) Administration. — The Board shall have full power and authority to 
administer this Article and such other provisions of law as may be assigned to 
it, including the power and authority to adopt, amend, or rescind rules and 
regulations, to employ such persons, make such expenditures, require such 
reports, make such investigations, and take such other action as it deems 
necessary or suitable in the administration of its statutory authority and 
responsibilities. The Board shall determine its own internal organization and 
methods of procedure and shall have an official seal which shall be judicially 
noticed. Subject to other provisions of this Article, which deal with the 
appointment of the Director and an assistant director, the Board is authorized 
in accordance with the provisions of the Personnel Act to appoint, fix the 
compensation, and prescribe the duties and powers of all attioers: agents, 
auditors, accountants, experts and any and all other persons that may be 
necessary in order to perform the duties required by the Board in the 
administration of its statutory responsibilities. The Board may delegate to any 
officer, agent or employee so appointed by the Board such power and authority 
as it deems reasonable and proper for the effective administration of its 
statutory responsibilities, and may, in its discretion, bond any person handling 
moneys or signing checks hereunder. The Board may appoint subdivisions or 
committees from its membership, the number of members on said subdivisions 
or committees being fixed by the Board, for the purpose of holding hearings 
and reporting same to the Board for decision, for the purpose of making 
investigations, for the purpose of transacting such business and carrying out 
such policies as the Board shall fix and direct. 

({) Director. — The Board, with the approval of the Governor, shall appoint 
a full-time Director, who shall be a well qualified engineer, experienced and 
knowledgeable in the fields of water and air resource management. The 
Director shall be the administrative officer of the Board and shall perform in 
the name of the Board such functions and duties of the Board as shall be 
delegated to him by formal resolution. The Director shall be paid such salary as 
shall be fixed by the Governor, with the approval of the Advisory Budget 
Commission and shall serve at the pleasure of the Board. The Director shall 
attend all meetings, but without the power of voting, shall keep or cause to be 
kept an accurate and complete record of all meetings, hearings, 
correspondence, laboratory studies, technical work, and shall make these 
records available for public inspection at all reasonable times. The Director 
shall direct the work of the personnel employed by the Board and perform such 
other duties as the Board may from time to time direct. 

(g) Personnel and Facilities of Board. — The Board may employ such 
clerical, technical and professional personnel with such qualifications as the 
Board may prescribe, in accordance with the State personnel regulations and 
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budgetary laws, and is hereby authorized to pay such personnel from any 
funds made available to it through grants and appropriations made to the 
Board or from any appropriations made to any other agency of the State for 
the benefit of the Board. The Board may, with the approval of the Governor, 
employ such consultants as it deems necessary and may compensate same for 
services received. The Attorney General shall act as attorney for the Board, 
and shall initiate actions in the name of, and at the request of, the Board, and 
shall represent the Board in hearing of any appeal from or other review of any 
order of the Board. 

(h) Acceptance and Administration of Federal or Private Funds. — The 
Board shall have power and authority to accept, receive and administer any 
funds or financial assistance given, granted or provided under any federal act 
or acts or from any federal agency, including funds from foundations or 
private sources, and to comply with all conditions and requirements necessary 
for the receipt, acceptance and use of said funds to the extent not inconsistent 
with the laws of this State and the rules and regulations thereunder pertaining 
to water and air resources. In the administration of either private or federal 
funds, the Board shall have authority to formulate plans and projects for 
federal approval or for the approval of foundations and to enter into such 
contracts and agreements as may be necessary for such purposes or to enter 
into joint agreements with any other agency or division of government for such 
purposes and to furnish such information as may be requested for any project 
or program related to or conducted pursuant to such plans and contracts. Such 
funds received by the Board pursuant to this provision shall be deposited in the 
State treasury to the account of the Board and shall remain in such account 
until used by the Board. 

(1) Assistant Director. — The Board, with the approval of the Governor, 
shall appoint an assistant director who shall be a registered engineer in the 
State of North Carolina. He shall be well qualified and knowledgeable in the 
principles of water and air pollution control. The assistant director appointed 
under this provision shall be paid a salary fixed by the Governor and approved 
by the Advisory Budget Commission. The assistant director, under the general 
supervision of the Director, shall carry out the administrative duties and 
policies with respect to the water and air pollution control programs, shall 
direct the work of the Department in the absence of the Director and shall 
perform such other duties as may be delegated to him, and the duties of said 
assistant director shall be fixed by resolution of the Board. The assistant 
director shall supervise the work of the employees assigned to the water and 
air pollution control programs and shall have the authority to review and 
approve all plans, specifications and reports as may be required in connection 
with applications for permits and other documents of approval authorized 
pursuant to the provisions of this Article as same relate to the water and air 
pollution control programs. 

(j) Advisory Councils. — There is hereby authorized the establishment of a 
Water Control Advisory Council and an Air Control Advisory Council, 
hereinafter referred to as the Advisory Councils. Each Council shall consist of 
nine members appointed by the Governor. The membership of each Advisory 
Council shall include one registered professional engineer knowledgeable in 
matters of water or air pollution, depending upon which Council he serves on, 
as well as one representative from municipal government, one representative 
from county government, one representative of public health, two 
representatives from industry providing they are from different industries, one 
representative of agriculture, one licensed physician knowledgeable in the 
health aspects of water or air pollution depending upon which Council he 
serves on and one practicing biologist knowledgeable in the principles of water 
quality management. Fhe assistant director shall serve as secretary to the 
Advisory Councils. The Councils shall meet either separately or jointly at the 
request of the chairman of the Board or any three members of the Board. Such 
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administrative services and moneys as may be made available to or for the 
Advisory Councils shall be charges on the Board. Members of the Advisory 
Councils shall serve at the pleasure of the Governor. The members shall serve 
without compensation but shall receive regular State subsistence and travel 
expenses during the performance of their duties. The Advisory Councils shall 
assist the Board in the development of rules, regulations, and quality 
standards for water and air as may be considered necessary to achieve the 
purposes of this Article and may consider other matters related to the purposes 
of this Part, which may be submitted to it by the Board. (1951, c. 606; 1953, c. 
1295 LOS ace 992: ‘cs 1267) 86 21959 079 Sse Ve a (Ge SUZ, Sanborn eee 
1090; 1973, c. 698, s. 1.) 


Editor’s Note. — The 1971 amendment Board of Water and Air Resources was 
rewrote subsection (a). transferred to the Department of Natural and 

The 1973 amendment added to subsection (a) Economic Resources by § 143A-120, enacted by 
the paragraph following subdivision (9). Session Laws 1971, c. 864. 

Session Laws 1973, c. 698, s. 18, contains a The Water Control Advisory Council and the 
severability clause. Air Control Advisory Council were transferred 

For note on estuarine pollution, see 49 N.C.L. to the Department of Natural and Economic 
Rev. 921 (1971). Resources by § 143A-121, enacted by Session 


State Government Reorganization. — The Laws 1971,c. 864. 


§ 143-214.1. Water; water quality standards and classifications; duties 
of Board. — (a) The Board is hereby directed and empowered, as rapidly as 
possible within the limits of funds and facilities available to it, and subject to 
the procedural requirements of this Article: 

(1) To develop and adopt, after proper study, a series of classifications and 
the standards applicable to each such classification, which will be 
appropriate for the purpose of classifying each of the waters of the 
State in such a way as to promote the policy and purposes of this 
Article most effectively; 

(2) To survey all the waters of the State and to separately identify all such 
waters as the Board believes ought to be classified separately in 
order to promote the policy and purposes of this Article, omitting 
only such waters, as in the opinion of the Board, are insufficiently 
important to justify classification or control under this Article; and 

(3) To assign to each identified water of the State such classification, 
from the series adopted as specified above, as the Board deems 
proper in order to promote the policy and purposes of this Article 
most effectively. 

(b) Criteria for Classification. — In developing and adopting classifications, 
and the standards applicable to each, the Board shall recognize that a number 
of different classifications should be provided for (with different standards 
applicable to each) so as to give effect to the need for balancing conflicting 
considerations as to usage and other variable factors; that different 
classifications with different standards applicable thereto may frequently be 
appropriate for different segments of the same water; and that each 
classification and the standards applicable thereto should be adopted with 
primary reference to the best usage to be made of the waters to which such 
classification will be assigned. 

(c) Criteria for Standards. — In establishing the standards applicable to 
each classification, the Board shall consider and the standards when finally 
adopted and published shall state: the extent to which any physical, chemical, 
or biological properties should be prescribed as essential to the contemplated 
best usage. 

(d) Criteria for Assignment of Classifications. — In assigning to each 
identified water the appropriate classifications (with its accompanying 
standards), the Board shall consider, and the decision of the Board when finally 
adopted and published shall contain its conclusions with respect to the 
following factors as related to such identified waters: 
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(1) The size, depth, surface area covered, volume, direction and rate of 

ow, stream gradient and temperature of the water; 

(2) The character of the district bordering said water, including any 
peculiar suitability such district may have or any dominant eco- 
nomic interest or development which has become established in 
relation to or by reason of any particular use of such water; 

(3) The uses and extent thereof which have been made, are being made, or 
may in the future be made, of such water for domestic consumption, 
bathing, fish or wildlife and their culture, industrial consumption, 
transportation, fire prevention, power generation, scientific or re- 
search uses, the disposal of sewage, industrial wastes and other 
wastes, or any other uses. 

(e) Proposed Adoption and Assignment of Classification. — Prior to the 
adoption by the Board of the series of classifications and standards applicable 
thereto as specified in subsection (a)(1) of this section, prior to the assignment 
by the Board of any such classifications to any waters as specified in 
subsection (a)(3) of this section, and prior to any modification of any of such 
actions previously taken by the Board, the Board shall give notice of its 
proposed action and shall conduct one or more public hearings with respect to 
any such proposed action in accordance with the following requirements: 

(1) Notice of any such hearing shall be given not less than 20 days before 
the date of such hearing and shall state the date, time, and place of 
hearing, the subject of the hearing, and the action which the Board 
proposes to take. The notice shall either include details of such pro- 
posed action, or where such proposed action, as in the case of 
proposed assignments of classifications to identified waters, is too 
lengthy for publication, as hereinafter provided for, the notice shall 
specify that copies of such detailed proposed action can be obtained 
on request from the office of the Board in sufficient quantity to 
satisfy the requests of all interested persons. 

(2) Any such notice shall be published at least once in one newspaper of 
general circulation circulated in each county of the State in which 
the water area affected is located, and a copy of such notice shall be 
mailed to each person on the mailing list required to be kept by the 
Board pursuant to the provisions of G.S. 143-215.4. 

(3) Any person who desires to be heard at any such public hearing shall 
give notice thereof in writing to the Board on or before the first date 
set for the hearing. The Board is authorized to set reasonable time 
limits for the oral presentation of views by any one person at any 
such public hearing. The Board shall permit anyone who so desires 
to file a written argument or other statement with the Board in 
relation to any proposed action of the Board any time within 30 
days following the conclusion of any public hearing or within any 
such additional time as the Board may allow by notice given as pre- 
scribed in this section. 

(f) Final Adoption and Assignment of Classification. — Upon completion of 
hearings and consideration of submitted evidence and arguments with respect 
to any proposed action of the Board pursuant to this section, the Board shall 
adopt its final action with respect thereto and shall publish such final action as 
part of its official regulations. When final action has been adopted and is 

ublished with respect to the assignment of classifications applicable to the 
identified waters of any one or more watersheds within the State, the Board 
shall likewise publish as part of its official regulations, the effective date for 
the application of the provisions of G.S. 143-215.1 and 1438-215.2 to persons 
within such watershed or watersheds. 

(g) Board’s Power to Modify or Revoke. — The Board is empowered to 
modify or revoke from time to time any final action previously taken by it 
pursuant to the provisions of this Part; any such modification or revocation, 
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however, to be subject to the procedural requirements of this Article. (1951, c. 
606; 1957, c. 1275, s. 2; 1967, c. 892, s. 1; 1969, c. 822, s. 1.) 


Editor’s Note. — Session Laws 1969, c. 822, 
which inserted “scientific or research uses” in 
subdivision (3) of subsection (d) provides: “It is 
hereby declared to be the intent of this act to 
clarify the authority of the North Carolina 
Board of Water and Air Resources to classify 
streams under the water pollution control laws 
for scientific or Yesearch uses. It is further 
declared to be the intent of this act that the 
Board of Water and Air Resources may develop 


a supplemental classification of streams for 
scientific or research uses together with 
standards applicable to said classification, and 
that said classification may be assigned to any 
identified waters (whether previously classified 
or reclassified or proposed for reclassification) 
pursuant to the procedures prescribed by law 
for classification or reclassification of waters.” 

For note on estuarine pollution, see 49 N.C.L. 
Rev. 921 (1971). 


§ 143-214.2. Prohibited discharges. — (a) The discharge of any 
radiological, chemical or biological warfare agent or high-level radioactive 
waste to the waters of the State is prohibited. 

(b) The discharge of any wastes to the subsurface or groundwaters of the 
State by means of wells is prohibited. 

(c) The discharge of wastes, including thermal discharges, to the open 
waters of the Atlantic Ocean over which the State has jurisdiction are 
prohibited, except where such discharges are permitted pursuant to regulation 
duly adopted by the Board. (1978, c. 698, s. 2.) 

Editor’s Note. — Session Laws 1973, c. 698, 

s. 18, contains a severability clause. 


§ 143-215. Effluent standards and limitations. — (a) The Board is 
authorized and directed to develop, adopt, modify and revoke effluent 
standards and limitations as it determines necessary to prohibit, abate, or 
control water pollution. The effluent standards or limitations may provide, 
without limitation, standards or limitations for any point source or sources; 
standards, limitations or prohibitions for toxic wastes or combinations of toxic 
wastes discharged from any point source or sources; and pretreatment 
standards for wastes discharged to any disposal system subject to effluent 
standards or limitations. 

(b) The effluent standards and limitations developed and adopted by the 
Board shall be promulgated in its official regulations as provided in G.S. 
143-215.3(a)(1) and shall provide limitations upon the effluents discharged 
from pretreatment facilities and from outlets and point sources to the waters 
of the State adequate to limit the waste loads upon the waters of the State to 
the extent necessary to maintain or enhance the chemical, physical, biological 
and radiological integrity of the waters concomitant with the public interest 
therein and the best use thereof; to preserve and protect the public health, 
safety and welfare; to promote propagation of and protect fish, shellfish and 
wildlife; to prevent damage to private and public property; and to preserve and 
enhance esthetic values. (1967, c. 892, s. 1; 1971, c. 1167, s. 5; 1973, c. 821, s. 4.) 


Editor’s Note. — The 1971 amendment The 1973 amendment rewrote tnis section, 


added a provision relating to motor vehicle 
emission tests and standards to subsection (a) 
of this section as it stood before the 1973 
amendment. 


which formerly related to air quality standards 
and classifications. 

Session Laws 1973, c. 821, s. 7, contains a 
severability clause. 


§ 143-215.1. Control of sources of water pollution; permits required. — 
(a) After the effective date of water quality standards and classifications 
established pursuant to G.S. 143-214.1 or effluent standards or limitations 
established pursuant to G.S. 143-215, no person shall do any of the following 
things or carry out any of the following activities until or unless such person 
shall have applied for and shall have received from the Board a permit therefor 
and shall have complied with such conditions, if any, as are prescribed by such 
permit: 

(1) Make any outlets into the waters of the State; 
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(2) Construct or operate any sewer system, treatment works, or disposal 
system within the State; 

(3) Alter, extend, or change the construction or method of operation of any 
sewer system, treatment works, or disposal system within the 
State; 

(4) Increase the quantity of waste discharged through any outlet or 
processed in any treatment works or disposal system to an extent 
which would result in any violation of the effluent standards or 
limitations established for any point source or which would ad- 
versely affect the condition of the receiving waters to the extent 
of violating any of the standards applicable to such water, or to an 
extent beyond such minimum limits as the Board may prescribe, by 
way of general exemption from the provisions of this subdivision, 
by its official regulations; 

(5) Change the nature of the waste discharged through any disposal, 
system in any way which would exceed the effluent sbanditds or 
limitations established for any point source or which would ad- 
versely affect the condition of the receiving waters in relation to 
any of the standards applicable to such waters; 

(6) Cause or permit any waste, directly or indirectly, to be discharged to or 
in any manner intermixed with the waters of the State in violation 
of the water quality standards applicable to the assigned classifi- 
cations or in violation of any effluent standards or limitations 
established for any point source, unless allowed as a condition 
of any permit, special order or other appropriate instrument is- 
sued or entered into by the Board under the provisions of this 
Article; 

(7) Cause or permit any wastes for which pretreatment is required by 
pretreatment standards to be discharged, directly or indirectly, 
from a pretreatment facility to any disposal system or to alter, 
extend or change the construction or method of operation or in- 
crease the quantity or change the nature of the waste discharged 
from or processed in such facility; 

(8) Enter into a contract for the construction and installation of any 
outlet, sewer system, treatment works, pretreatment facility or 
disposal system or for the alteration or extension of any such fa- 
cilities. 

In the event that both effluent standards or limitations and classifications 
and water quality standards are applicable to any point source or sources and 
to the waters to which they discharge, the more stringent among the standards 
established by the Board shall be applicable and controlling. 


In connection with the above, no such permit shall be granted for the 
disposal of waste into waters classified as sources of public water supply, 
where the Department of Human Resources determines and advises the Board 
that such disposal is sufficiently close to the intake works or proposed intake 
works of a public water supply as to have an adverse effect thereon, until the 
Board has referred the complete plans and specifications to the Commission for 
Health Services and has received advice in writing that same are approved in 
accordance with the provisions of G.S. 130-161. 

In any case where the Board denies a permit, it shall state in writing the 
reason for such denial and shall also state the Board’s estimate of the changes ' 
in the applicant’s proposed activities or plans which will be required in order 
that the applicant may obtain a permit. 

(b) Board’s Power as to Permits. —: The Board shall act upon all applications 
for permits so as to effectuate the purpose of this section, by preventing, so far 
as reasonably possible, any pollution or any increased pollution of the waters of 
the State from any additional or enlarged sources. 
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The Board shall have the power: 

(1) To grant a permit with such conditions attached as the Board believes 
necessary to achieve the purposes of this section; 

(2) To grant any temporary permit for such period of time as the Board 
shall specify even though the action allowed by such permit may 
result in pollution or increased pollution where conditions make 
such temporary permit essential; and 

(3) To modify or revoke any permit upon not less than 60 days’ written 
notice to any person affected. 

No permit shall be denied and no condition shall be attached to the permit, 
except when the Board finds such denial or such conditions necessary to ef- 
fectuate the purposes of this section. 

(c) Applications for Permits and Renewals for Pretreatment Facilities and 
for Other Facilities Discharging to the Surface Waters.— 


(1) All applications for permits and for renewal of existing permits for 
pretreatment facilities, outlets and point sources and for treatment 
works and disposal systems discharging to the surface waters of the 
State shall be in writing, and the Board may prescribe the form of 
such applications. All applications shall be filed with the Board at 
least 180 days in advance of the date on which it is desired to 
commence the discharge of wastes or the date on which an existing 
permit expires, as the case may be. The Board shall act on all 
applications for permits as rapidly as possible, but it shall have 
the power to request such information from the applicant and to con- 
duct such inquiry or investigation as it may deem necessary prior 
to acting on any application. The Board may adopt such rules as 
it deems necessary, to be published as a part of its rules of 
procedure, with respect to the consideration of any application 
for permit or renewal and to the granting or denial thereof. Such rules 
may require the submission of plans and specifications and such 
other information as the Board deems necessary to the proper 
evaluation of the application. 

(2) The Board, pursuant to appropriate rules of procedure adopted 
by it, shall refer each application for permit, or renewal of 
an existing permit, for pretreatment facilities, outlets and point 
sources and treatment works and disposal systems discharging 
to the surface waters of the State to its staff for written evaluation 
and proposed determination with regard to issuance or denial 
of the permit. If the Board concurs in the proposed determination, it 
shall cause notice of the application and of the proposed deter- 
mination, along with any other data that the Board may determine 
appropriate, to be given to the appropriate State, interstate and 
federal agencies, to interested persons, and to the public. The 
Board, through its official rules, shall prescribe the form and 
content of the notice. 

The notice required herein shall be given at least 45 days 
prior to any proposed final action granting or denying the 
permit. Public notice shall be given by posting a copy of 
the notice at the courthouse in the county in which the pretreatment 
facility, outlet or point source or treatment works or disposal system 
discharging to the surface waters of the State lies and by pub- 
lication of the notice one time in a newspaper having general 
circulation within the county. 

(3) If any person desires a public hearing on any application for per- 
mit or renewal of an existing permit provided for in this sub- 
section, he shall so request in writing to the Board within 30 
days following date of the notice of application. The Board 
shall consider all such requests for hearing, and if the Board 
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determines that there is a significant public interest in holding 
such hearing, at least 30 days’ notice of such hearing shall be given 
to all persons to whom notice of application was sent and to 
any other person requesting notice. At least 30 days prior to 
the date of hearing, the Board shall also cause a copy of the 
notice thereof to be posted at the courthouse door of the county 
in which the pretreatment facility, outlet, point source, treat- 
ment works or disposal system lies, and shall cause the notice to 
be published at least one time in a newspaper having general 
circulation in such county. The Board, through its official rules, 
shall prescribe the form and content of the notices. 

The Board shall adopt appropriate rules and _ regulations 
governing the procedures to be followed in such _ hearings. 
If the hearing is not conducted by the Board, detailed minutes 
of the meeting shall be kept and shall be submitted, along with 
any other written comments, exhibits or documents presented 
at the hearing, to the Board for its consideration prior to final 
action granting or denying the permit. 

(4) Forty-five days following notice of application or, if a public 
hearing is held, within 90 days following consideration of the 
matters and things presented at such hearing, the Board 
shall grant or deny any application for issuance of a new permit 
or for renewal of an existing permit. All permits or renewals 
issued by the Board and all decisions denying application 
for permit or renewal shall be in writing. 

(5) No permit issued pursuant to this subsection (c) shall be issued 
or renewed for a term exceeding five years. 


(d) Applications and Permits for Sewer Systems, Sewer System Extensions, 
and for Wastewater Treatment Facilities Not Discharging to the Surface 
Waters of the State. — All applications for new permits and for renewals of 
existing permits for sewer systems, sewer system extensions and for disposal 
systems or treatment works which do not discharge to the surface waters of the 
State, and all permits or renewals and decisions denying any application for 
permit or renewal shall be in writing. The Board shall act on nt applications 
for permits as rapidly as possible, but it shall have power to request such 
information from an applicant and to conduct such inquiry or investigation as it 
may deem necessary prior to acting on any application for a permit. Failure of 
the Board to take action on an application for a permit or renewal within 90 
days after all data, plans, specifications and other required information have 
been furnished by the applicant, shall be treated as approval of such 
application. The Board shall adopt such rules and regulations as it deems 
necessary, establishing the form of and procedures for processing applications, 
permits and renewals. Such regulations may require the submission of plans 
and specifications and other information as the Board deems necessary to the 
proper evaluation of an application. Permits and renewals issued in approving 
such facilities pursuant to this subsection (d) shall be effective until the date 
specified therein or until rescinded unless modified or revoked by the Board. 

(e) Hearings and Appeals. — Any person whose application for a permit 
or renewal is denied, or is granted subject to conditions which are 
unacceptable to such person, or whose permit is modified or revoked, 
shall have the right to a hearing before the Board upon making demand 
therefor within 30 days following the giving of notice by the Board 
as to its decision on such application. Unless such a demand for a 
hearing is made, the decision of the Board on the application shall be final 
and binding. If demand for a hearing is made, the procedure with respect 
thereto and with respect to all further proceedings shall be as specified 
in G.S. 148-215.4 and in any applicable rules of procedure of the Board. 
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Editor’s Note. — The 1971 amendment 
added subsection (a)(6). 

The first 1973 amendment substituted 
“Department of Human _ Resources” and 
“Commission for Health Services” for “State 
Board of Health” in the third paragraph of 
subsection (a) as it appeared before the second 
1973 amendment. 

The second 1973 amendment _ rewrote 
subsections (a) through (d) and inserted “or 


The third paragraph of subsection (a) of the 
section rewritten by the second 1973 
amendment corresponds to the first sentence of 
the second paragraph of subsection (a) in the 
section as it stood before the amendments, and, 
therefore, the substitutions made by the first 
1973 amendment have been made in that 
paragraph in the section as set out above. 

Session Laws 1973, c. 821, s. 7, contains a 
severability clause. 


For note on estuarine pollution, see 49 N.C.L. 
Rev. 921 (1971). 


renewal” near the beginning of the first 
sentence of subsection (e). 


§ 143-215.2. Special orders. — (a) Issuance. — The Board is hereby 
empowered, after the effective date of classifications, standards and 
limitations adopted pursuant to G.S. 143-214.1 or G.S. 143-215, to issue (and 
from time to time to modify or revoke) a special order, or other appropriate 
instrument, to any person whom it finds responsible for causing or 
contributing to any pollution of the waters of the State within the area for 
which standards have been established. Such an order or instrument may 
direct such person to take, or refrain from taking such action, or to achieve 
such results, within a period of time specified by such special order, as the 
Board deems necessary and feasible in order to alleviate or eliminate such 
pollution. The Board is authorized to enter into consent special orders, 
assurances of voluntary compliance or other similar documents by agreement 
with the person responsible for pollution of the water and such document shall 
have the same force and effect as a special order of the Board issued pursuant 
to hearing. 

(b) Procedure. — No special order shall be issued by the Board (unless 
issued upon consent of the person affected thereby) except after a hearing in 
accordance with the procedural requirements specified in G.S. 143-215.4 and in 
any applicable rules of procedure of the Board. Every special order shall be 
based on and shall set forth the findings of fact resulting from evidence 
presented at such hearing and shall specify the time within which the person 
against whom such order is issued shall achieve the results required by the 
special order. 

(c) Appeals. — Any person against whom a special order is issued shall have 
the right to appeal in accordance with the provisions of G.S. 143-215.5. Unless 
such appeal is taken within the prescribed time limit, the special order of the 
Board shall be final and binding. 

(d) Effect of Compliance. — Any person who installs a treatment works for 
the purpose of alleviating or eliminating water pollution in compliance with the 
terms of, or as a result of the conditions specified in, a permit issued 
[pursuant] to G.S. 148-215.1, or a special order, consent special order, 
assurance of voluntary compliance or similar document issued pursuant to this 
section, or a final decision of the Board or a court, rendered pursuant to either 
of said sections, shall not be required to take or refrain from any further action 
nor be required to achieve any further results under the terms of this or any 
other State law relating to the control of water pollution, for a period to be 
fixed by the Board or court as it shall deem fair and reasonable in the light of 
all the circumstances after the date when such special order, consent special 
order, assurance of voluntary compliance, other document, or decision, or the 
conditions of such permit become finally effective, if: 


(1) The treatment works result in the elimination or alleviation of water 
pollution to the extent required by such permit, special order, con- 
sent special order, assurance of voluntary compliance or other docu- 
ment, or decision and complies with any other terms thereof; and 
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(2) Such person complies with the terms and conditions of such permit, 
special order, consent special order, assurance of voluntary com- 
pliance, other document, or decision within the time limit, if any, 
specified therein or as the same may be extended, and thereafter 
remains in compliance. (1951, c. 606; 1955, c. 1131, s. 2; 1967, c. 892, 
s. 1; 1973, c. 698, s. 3.) 


Editor’s Note. — The 1973 amendment For note on estuarine pollution, see 49 N.C.L. 
rewrote this section. Rev. 921 (1971). 

Session Laws 1973, c. 698, s. 18, contains a Quoted in Scarborough v. Adams, 264 N.C. 
severability clause. 631, 142 S.E.2d 608 (1965). 


§ 143-215.3. General powers of Board; auxiliary powers. — (a) In 
addition to the specific powers prescribed elsewhere in this Article, and for the 
purpose of carrying out its duties, the Board shall have the power: 


(1) To adopt from time to time and to modify and revoke official 
regulations interpreting and applying the provisions of this Article 
and rules of procedure eraniahingenig amplifying the procedures 
to be followed in the administration of this Article: Provided, that 
no regulations and no rules of procedure shall be effective nor 
enforceable until published and filed as prescribed by G.S. 143- 
215.4; 

(2) To conduct such investigations as it may reasonably deem necessary to 
carry out its duties as prescribed by this Article, and for this 
purpose to enter at reasonable times upon any property, public or 
private, for the purpose of investigating the condition of any waters 
and the discharge therein of any sewage, industrial waste or other 
waste or for the purpose of investigating the condition of the air, air 
pollution, air contaminant sources, emissions or the installation and 
operation of any air-cleaning devices, and to require written 
statements or the filing of reports under oath, with respect to 
pertinent questions relating to the operation of any air-cleaning 
device, sewer system, disposal system or treatment works: 
Provided, that no person shall be required to disclose any secret 
formula, processes, or methods used in any manufacturing op- 
eration or any confidential information concerning business 
activities carried on by him or under his supervision. No person 
shall refuse entry or access to any authorized representative of the 
Board who requests entry for purposes of inspection, and who 
presents appropriate credentials, nor shall any person obstruct, 
hamper or interfere with any such representative while in the 
process of carrying out his official duties; 


(3) To conduct public hearings and to delegate the power to conduct public 
hearings in accordance with the procedures prescribed by this 
Article; 

(4) To delegate such of the powers of the Board as the Board deems 
necessary to one or more of its members, to its director, assistant 
director, or to any other qualified employee of the Board; provided, 
that the provisions of any such delegation of power shall be set 
forth in the official regulations of the Board; and provided further 
that the Board shall not delegate to persons other than its own 
members and its own qualified employees the power to conduct 
hearings with respect to the classification of waters, the assignment 
of classifications, air quality standards, air contaminant source 
classifications, emission control standards, or the issuance of any 
special order except in the case of an emergency under subsection 
(a)(12) for the abatement of existing water or air pollution. Any 
employee of the Department of Natural and Economic Resources to 
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whom a delegation of power is made to conduct a hearing shall re- 
port the hearing with its evidence and record to the Board. 

(5) To institute such actions in the superior court of any county in which a 
violation of this Article or the rules or regulations of the Board has 
occurred, or, in the discretion of the Board, in the superior court of 
the county in which any defendant resides, or has his or its prin- 
cipal place of business, as the Board may deem necessary for the 
enforcement of any of the provisions of this Article or of any 
official action of the Board, including proceedings to enforce sub- 
poenas or for the punishment of contempt of the Board; 

(6) To agree upon or enter into any settlements or compromises of any 
actions and to prosecute any appeals or other proceedings. 

(7) To investigate any killing of fish and wildlife which, in the opinion of 
the Board, is of sufficient magnitude to justify investigation and is 
known or believed to have resulted from the pollution of the waters 
or air as defined in this Article, and whenever any person, whether 
or not he shall have been issued a certificate of approval, permit or 
other document of approval authorized by this or any other State 
law, has negligently, or carelessly or unlawfully, or willfully and 
unlawfully, caused pollution of the waters or air as defined in this 
Article, in such quantity, concentration or manner that fish or 
wildlife are killed as the result thereof, the Board may recover, in 
the name of the State, damages from such person. The measure of 
damages shall be the amount determined by the Board and the 
North Carolina Wildlife Resources Commission or the North 
Carolina Department of Conservation and Development, whichever 
has jurisdiction over the fish or wildlife destroyed, to be the re- 
placement costs thereof plus the cost of all reasonable and 
necessary investigations made or caused to be made by the State in 
connection therewith. Upon receipt of the estimate of damages 
caused, the Board shall notify the persons responsible for the de- 
struction of the fish or wildlife in question and may effect such 
settlement as it deems proper and reasonable, and if no settlement 
is reached within a reasonable time, the Board shall bring a civil 
action to recover such damages in the superior court in the county 
in which the discharge took place. Upon such action being brought 
the superior court shall have jurisdiction to hear and determine all 
issues or questions of law or fact, arising on the pleadings, including 
issues of liability and the amount of damages. On such hearing, the 
estimate of the replacement costs of the fish or wildlife destroyed 
shall be prima facie evidence of the actual replacement costs of such 
fish or wildlife. In arriving at such estimate, any reasonably ac- 
curate method may be used and it shall not be necessary for any 
agent of the Wildlife Resources Commission or the Department of 
Conservation and Development to collect, handle or weigh numer- 
ous specimens of dead fish or wildlife. 

The State of North Carolina shall be deemed the owner of the fish 
or wildlife killed and all actions for recovery shall be brought by the 
Board on behalf of the State as the owner of the fish or wildlife. The 
fact that the person or persons alleged to be responsible for the 
pollution which killed the fish or wildlife holds or has held a cer- 
tificate of approval, permit or other document of approval 
authorized by this Article or any other law of the State shall not bar 
any such action. The proceeds of any recovery had, less the cost of 
investigations, recovered and retained or otherwise disbursed by the 
Board to the appropriate investigating agencies, shall be paid to the 
appropriate State agency to be used to replace, insofar as and as 
promptly as possible, the fish and wildlife killed, or in cases where 
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replacement is not practicable, the proceeds shall be used in what- 
ever manner the responsible agency deems proper for improvin 
the fish and wildlife ear eeen in question. Any such funds receive 
are hereby appropriated for these designated purposes. Nothing 
in this paragraph shall be construed in any way to limit or prevent 
any other action which is now authorized by this Article. 

(8) After issuance of an appropriate order, to withhold the granting of any 
permit or permits pursuant to G.S. 143-215.1 or G.S. 143-215.108 for 
the construction or operation of any new or additional disposal 
svstem or systems or air-cleaning device or devices in any area of 
the State. Such order may be issued only upon determination by the 
Board, after public hearing held pursuant to the provisions of G.S. 
148-215.4, that the permitting of any new or additional source or 
sources of water or air pollution will result in a generalized con- 
dition of water or air pollution within the area contrary to the 
public interest, detrimental to the public health, safety, and 
welfare, and contrary to the policy and intent declared in this 
Article. The Board may make reasonable distinctions among the 
various sources of water and air pollution and may direct that its 
order shall apply only to those sources which it determines will 
result in a generalized condition of water or air pollution. 

The determination of the Board shall be supported by detailed 
findings of fact and conclusions set forth in ie order and based 
upon competent evidence of record. The order shall describe the 
geographical area of the State affected thereby with particularity 
and shall prohibit the issuance of permits pending a determination 
by the Board that the generalized condition of water or air pollution 
has ceased. 

Notice of hearing shall be given by publication at least once a 
week for two successive weeks in a newspaper or newspapers having 
general circulation within the area, the date of the first publication 
to be at least 20 days ens to the date of hearing; and by registered 
or certified mail at least 20 days in advance of hearing to the 
governing body of each county, city, town, metropolitan sewerage 
district, water and sewer district and any other political subdivision 
lying, in whole or in part, within the area; to every person within 
the area whose permit application is pending; to every affected or 
interested agency of local, State, and federal government; and to 
ee other person whom the Board believes to have a direct interest 
therein. 

Any person who is adversely affected by the order of the Board 
may seek judicial review of the order pursuant to the provisions of 
G.S. 143-215.5; and the order shall not be stayed by the appeal. 

(9) If an investigation conducted pursuant to this Article reveals a 
violation of any regulations, standards, or limitations adopted by 
the Board pursuant to this Article, or a violation of any terms or 
conditions of any permit issued pursuant to G.S. 148-215.1 or G.S. 
143-215.108, or special order or other document issued pursuant to 
G.S. 148-215.2 or G.S. 148-215.109, the Board may assess the reason- 
able costs of any investigation, inspection or monitoring survey 
which revealed the violation against the person responsible there- 
for. If the violation resulted in an unauthorized discharge to the 
waters or atmosphere of the State, the Board may also assess the 
person responsible for the violation for any actual and necessary 
costs incurred by the State in removing, correcting or abating any 
adverse effects upon the water or air resulting from the un- 
authorized discharge. If the person responsible for the violation 
refuses or fails within a reasonable time to pay any sums assessed, 
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the Board may institute a civil action in the superior court of the 

county in which the violation occurred or, in the Board’s discretion, 

in the superior court of the county in which such person resides or 
has his or its principal place of business, to recover such sums. 

(10) To require any laboratory facility performing or seeking to perform 
any tests, analyses, measurements, or monitoring required by this 
Article or regulations of the Board implementing the provisions of this 
Article to be certified by the Board in accordance with standards 
established for such facilities in’ its regulations; and to charge a 
reasonable fee for certifying any such laboratory facility. 

(11) Local Air Pollution Control Programs. 

a. To review and have general goers ul and supervision over all 
existing or proposed local air pollution control programs and 
to this end shall review and certify such programs as being 
adequate to meet the requirements of this Article and any ap- 
plicable standards and rules and regulations pursuant there- 
to. The Board shall certify any local program le 
1. Provides by ordinance or local law for requirements 

compatible with those imposed by the provisions of this 
Article, and the standards and rules and regulations 
issued pursuant thereto; provided, however, the 
Board upon request of a municipality or other local 
unit may grant special permission for the governing 
body of such unit to adopt a particular class of air 
contaminant regulations which would result in more 
effective air pollution control than applicable standards, 
rules, or regulations promulgated by the Board; 

2. Provides for the adequate enforcement of such require- 
ments by appropriate administrative and judicial process; 

3. Provides for an adequate administrative organization, 
staff, financial and other resources necessary to effec- 
tively and efficiently carry out its programs; and 

4. Is approved by the Board as adequate to meet the re- 
quirements of this Article and any applicable rules and 
regulations pursuant thereto. 

b. No municipality, county, local board or commission or group of 
municipalities and counties may establish and administer an 
air pollution control program unless such program meets the 
requirements of subdivision (11) of subsection (a) of this 
section and is so certified by the Board. 

c. If the Board finds that the location, character or extent of 
particular concentrations of population, air contaminant 
sources, the geographic, topographic or meteorological con- 
siderations, or any combinations thereof, are such as to 
make impracticable the maintenance of appropriate levels of 
air quality without an area-wide air pollution control pro- 
gram, the Board may determine the boundaries within which 
such program is necessary and require such area-wide pro- 
gram as the only acceptable alternative to direct State admin- 
istration. | 

d. 1. If the Board has reason to believe that a local air 

pollution control program certified and in _ force 
pursuant to the provisions of this section is inadequate 
to abate or control air pollution in the jurisdiction to 
which such program relates, or that such program is 
being administered in a manner inconsistent with the 
requirements of this Article, the Board shall, upon due 
notice, conduct a hearing on the matter. 
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2. If, after such hearing the Board determines that an 
existing local air pollution control program or one 
which has been certified by the Board is inadequate to 
abate or control air pollution in the municipality, 
county, or municipalities or counties to which such 
program relates, or that such program is not ac- 
complishing the purposes of this Article, it shall set 
forth in its findings the corrective measures necessary 
for continued certification and shall specify a_ rea- 
sonable period of time, not to exceed one year, in which 
such measures must be taken if certification is not to 
be rescinded. 

3. If the municipality, county, local board or commission 
or municipalities or counties fail to take such _neces- 
sary corrective action within the time specified, the 
Board shall rescind any certification as may have 
been issued for such program and_ shall administer 
within such municipality, county, or municipalities or 
counties all of the regulatory provisions of this Article. 
Such air pollution control program shall supersede all 
municipal, county or local lage regulations, ordinances 
and requirements in the affected jurisdiction. 

4. If the Board finds that the control of a particular class 
of air contaminant source because of its complexity or 
magnitude is beyond the reasonable capability of the 
local air pollution control authorities or may be more 
efficiently and economically performed at the State 
level, it may assume and retain jurisdiction over that 
class of air contaminant source. Classification pursu- 
ant to this paragraph may be either on the basis 
of the nature of the sources involved or on the basis of 
their relationship to the size of the communities in 
which they are located. 

5. Any municipality or county in which the Board ad- 
ministers its air pollution control program pursuant to 
paragraph 3 of this subdivision may, with the approval 
of the Board, establish or resume a municipal, county, 
or local air pollution control program which meets 
the requirements for certification by the Board. 

6. Nothing in this Article shall be construed to supersede 
or oust the jurisdiction of any local air pollution control 
program in operation on June 22, 1967; provided that 
within two years from such date any such program 
shall meet all requirements of this Article for cer- 
tification by the Board as an approved local air 
pollution control program. Any certification required 
from the Board shall be deemed granted unless 
the Board takes specific action to the contrary. 

7. Any municipality, county, local board or commission or 
municipalities or counties or designated area of this 
State for which a local air pollution control program is 
established or proposed for establishment may make 
application for, receive, administer and expend federal 
grant funds for the control of air pollution or the 
development and administration of programs related 
to air pollution control; provided that any such applica- 
tion is first submitted to and approved by the Board. 
The Board shall approve any such application if it 
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is consistent with this Article and other applicable re- 

quirements of law. 

8. Notwithstanding any other provision of this section, if 
the Board determines that an air pollution source or 
combination of sources is operating in violation of the 
provisions of this Article and that the appropriate local 
authorities have not acted to abate such violation, 
the Board, upon written notice to the ppropriate 
local governing body, may act on behalf of me State 
to require any person causing or contributing to 
the pollution to cease immediately the emissions 
of air pollutants causing or contributing to _ the 
violation or may require such other action as it shall 
deem necessary. 

e. Local air pollution control programs authorized. — 

1. The governing body of any county, municipality, or group 
of counties and municipalities within a designated area 
of the State, as defined in this Article, subject to the 
approval of the Board of Water and Air Resources, is 
hereby authorized to establish, administer, and enforce 
a local air pollution control program for the county, 
municipality, or designated area of the State which 
includes but is not limited to: 

1. Development of a comprehensive plan for the 
control and abatement of new and_ existing 
sources of air pollution; 

li. Air quality monitoring to determine existing air 
quality and to define problem areas, as_ well 
as to provide background data to show the 
effectiveness of a pollution abatement program; 

iii. An emissions inventory to _ identify — specific 
sources of air contamination and _ the _- con- 
taminants emitted, together with the quan- 
tity of material discharged into the outdoor 
atmosphere; 

iv. Adoption, after notice and public hearing, of air 
quality and emission control standards, or 
adoption by reference, without public hearing, 
of any applicable rules, regulations and_= stan- 
dards duly adopted by the Board of Water and 
Air Resources; and administration of such rules, 
regulations and _ standards in accordance’ with 
provisions of this subdivision. 

v. Provisions for the establishment or approval of 
time schedules for the control or abatement of 
existing sources of air pollution and for the 
review of plans and_ specifications and _ issuance 
of approval documents covering the construction 
and operation of pollution abatement facilities 
at existing or new sources; 

vi. Provision for adequate administrative staff, in- 
cluding an air pollution control officer and 
technical personnel, and_ provision for labora- 
tory and other necessary facilities. 

2. Each governing body is authorized to adopt any ordinances, 
resolutions, rules or regulations which are necessary 
to establish and maintain an air pollution control pro- 
gram and to prescribe and enforce air quality 
and emission control standards, a copy of which 
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must be filed with the State Board of Water and Air 
Resources and with the clerk of court of any county 
affected. Provisions may be made therein for the reg- 
istration of air contaminant sources; for the require- 
ment of a permit to do or carry out specified activities 
relating to the control of air pollution, including 
procedures for application, issuance, denial and_ revo- 
cation; for notification of violators or potential 
violators about requirements or conditions for com- 
pliance; for procedures to grant temporary permits 
or variances from requirements or standards; for 
the declaration of an emergency when it is found 
that a generalized condition of air pollution is causing 
imminent danger to the health or safety of the public 
and the issuance of an order to the responsible person 
or persons to reduce or discontinue immediately the 
emission of air contaminants; for notice and hearing 
procedures for persons ‘aggrieved by any action or 
order of any authorized agent; for the establishment of 
an advisory council and for other administrative 
arrangements, and for other matters necessary to 
establish and maintain an air pollution control pro- 
gram. 


3. The penalty for violation of any of the requirements 


contained in such ordinances, resolutions, rules or 
regulations shall, upon conviction, be a fine of not 
more than fifty dollars ($50.00) or imprisonment for 
not more than 30 days, except that the penalty for 
violation of an order for the abatement of air pollution 
issued by the governing body after notice and hearing 
shall, upon conviction, be a fine of not more than two 
hundred fifty dollars ($250.00) or imprisonment for 
not more than 30 days. Each day in violation shall 
constitute a separate offense and shall be subject to 
the foregoing penalties. 


4. Each governing body, or its duly authorized agent, may 


institute a civil action in the superior court, brought in 
the name of the agency having jurisdiction, for in- 
junctive relief to restrain any violation or immediately 
threatened violation oof such ordinances, orders, 
rules, or regulations and for such other relief as 
the court shall deem proper. Neither the institution of 
the action nor any of the proceedings thereon shall 
relieve any party to such proceedings from the penalty 
prescribed by this Article for any violation of same. 


5. In addition, each governing body is authorized to expend 


tax funds, nontax funds, or any other funds available 
to it to finance an air pollution control program and 
such expenditures are hereby declared to be for a public 
purpose and a necessary expense. 


6. Any final administrative decision rendered in an air 


pollution control program of such governing body shall 
be subject to judicial review as provided by Article 33 
of Chapter 148, and “administrative agency” or 
“agency” as used therein shall mean and include for 
this purpose the governing body of any county or 
municipality, regional air pollution control governing 
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board, and any agency created by them in connection 
with an air pollution control program. 

f. Administration of county or municipal air pollution control 
programs. — Subject to the approval of the Board of Water 
and Air Resources as provided in this Article, the governing 
body of any county or municipality may establish, ad- 
minister, and enforce an air pollution control program by 
either of the following methods: 

1. Establishing a program under the administration of the 
nue elected governing body of the county or munici- 
pality; 

a Appointing an air pollution control board consisting of 
not less than five nor more than seven members who 
shall serve for terms of six years each and until their 
successors are appointed and qualified. Two members 
shall be appointed for two-year terms, two shall be 
appointed for four-year terms, and the remaining 
member or members shall be appointed for six-year 
terms. Where the term “governing body” is referred to 
in this section, it shall include the air pollution control 
board. Such board shall have all the powers and au- 
thorities granted to any local air pollution control 
program. The board shall elect a chairman and _ shall 
meet at least quarterly or upon the call of the chair- 
man or any two members of the board; 

3. Appointing an air pollution control board as provided in 
this section, and by appropriate written agreement 
designating the local health department or _ other 
department of county or municipal government as the 
administrative agent for the air pollution control 
board; and 

4. Designating, by appropriate written agreement, the local 
board of health and the local health department as the 
air pollution control board and agency. 

g. Creation and administration of regional air pollution control 
programs. — In addition to any other powers provided by law 
and subject to the provisions of this section, each governing 
body of a county or municipality is hereby authorized and 
empowered to establish by contract, joint resolution, or other 
agreement with any other governing body of a county or 
municipality, upon approval by the Board of Water and Air 
Resources, an air pollution control region containing any part 
or all of the geographical area within the jurisdiction of those 
boards or governing bodies which are parties to such agree- 
ment, provided the counties involved in the region are con- 
tiguous or le in a continuous boundary and comprise the 
total area contained in any region designated by the Board of 
Water and Air Resources for an area-wide program. The 
participating parties are authorized to appoint a regional air 
pollution control board which shall consist .of at least five 
members who shall serve for terms of six years and until 
their successors are appointed and qualified. Two members 
shall be appointed for two-year terms, two shall be appointed 
for four-year terms and the remaining member or members 
shall be appointed for six-year terms. A_participant’s re- 
presentation on the board shall be in relation to its popula- 
tion to the total population of the region based on the latest 
official United States census with each participant in the 
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(12) 


(13) 


region having at least one representative; provided, that 
where the region is comprised of less than five counties, each 
participant will be entitled to appoint members in relation to 
its population to that of the region so as to provide a board of 
at least five members. Where the term “governing body” is 
used, it shall include the governing board of a region. The 
regional board is hereby authorized to exercise any and all of 
the powers provided in this section. The regional air pollution 
control board shall elect a chairman and shall meet at least 
quarterly or upon the call of the chairman or any two mem- 
bers of the board. In lieu of employing its own staff, the re- 
gional air pollution control board is authorized, through 
appropriate written agreement, to designate a local health 
department as its administrative agent. 
To declare an emergency when it finds that a generalized condition of 
water or air pollution which is causing imminent danger to the health 
or safety of the public. Regardless of any other provisions of law, if 
the Department finds that such a condition of water or air pollution 
exists and that it creates an emergency requiring immediate action to 
protect the public health and safety or to protect fish und wildlife, the 
assistant director, with the approval of the director and the 
concurrence of the Governor, shall order persons causing or 
contributing to the water or air pollution in question to reduce or 
discontinue immediately the emission of air contaminants or the 
discharge of wastes. Immediately after the issuance of such order, the 
chairman of the Board shall fix a place and time for a hearing before 
the Board to be held within 24 hours after issuance of such order, and 
within 24 hours after the commencement of such hearing, and without 
adjournment thereof, the Board shall! either affirm, modify or set 
aside the order of the assistant director. 

In the absence of a generalized condition of air or water pollution of. 
the type referred to above, if the assistant director finds that the 
emissions from one or more air contaminant sources or the discharge 
of wastes from one or more sources of water pollution is causing 
imminent danger to human health and safety or to fish und wildlife, 
he may with the approval of the director and the concurrence of the 
Governor order the person or persons responsible for the operation or 
operations in question to immediately reduce or discontinue the 
emissions of air contaminants or the discharge of wastes or to take 
such other measures as are, in his judgment, necessary, without 
regard to any other provisions of this Article. In such event, the 
requirements for hearing and affirmance, modification or setting 
aside of such orders set forth in the preceding paragraph of this 
provision shall apply. 

To certify and approve for eligibility any qualified application for 
State or federal grant funds available for the construction, 
modification, extension, maintenance, or operation of a disposal 
yeu or portion thereof. As a condition of certification and approval 

any such application and ot the permit issued pursuant to G.S. 
143-215.1, the Board may require that the applicant conform to all 
applicable requirements of the State or federal laws and programs 
under which said grant funds are available. 


Nothing in this subsection shall be construed to limit any power which the 
Governor or any other officer may have to declare an emergency and act on the 
basis of such declaration, if such power is conferred by statute or constitutional 
provision, or inheres in the office. 

(bo) Research Functions. — The Board shall have the power to conduct 
scientific experiments, research, and investigations to discover economical and 
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practical corrective methods for air pollution and waste disposal problems. To 
this end, the Board may cooperate with any public or private agency or 
agencies in the conduct of such experiments, research, and investigations, and 
may, when funds permit, establish research studies in any North Carolina 
educational institution, with the consent of such institution. In addition, the 
Board shall have the power to cooperate and enter into contracts with technical 
divisions of State agencies, institutions and with municipalities, industries, 
and other persons in the execution of such surveys, studies, and research as it 
may deem necessary in fulfilling its functions under this Article. All State 
departments shall advise with and cooperate with the Board on matters of 
mutual interest, 

(c) Relation with the Federal Government. — The Board as official water 
and air pollution control agency for the State is delegated to act in local 
administration of all matters covered by any existing federal statutes and 
future legislation by Congress relating to water and air quality control. 

(d) Relations with Other States. — The Board may, with the approval of the 
Governor, consult with qualified representatives of adjoining states relative to 
the establishment of regulations for the protection of waters and air of mutual 
interest, but the approval of the General Assembly shall be required to make 
any regulations binding. 

(e) Variances. — Any person subject to the provisions of G.S. 143-215.1 or 
G.S. 148-215.108 may apply to the Board for a variance from rules, regulations, 
standards or limitations established pursuant to G.S. 143-214.1, G.S. 143-215, 
or G.S. 143-215.107. The Board may grant such variance, but only after public 
hearing on due notice, if it finds that: 

(1) The discharge of waste or the emission of air contaminants occurring 
or proposed to occur do not endanger human health or safety; and 

(2) Compliance with the rules, regulations, standards or limitations from 
which variance is sought cannot be achieved by application of best 
available technology economically achievable at the time of 
application for such variance, or would produce serious hardship 
without equal or greater benefits to the public. (1951, c. 606; 1957, c. 
1267, S..3; 1959, c.. 779, 3.8) 1963) ¢.1086; 1967, c\S92)sa1 7 1950s cana: 
L9Tiec LLG (ss. 1,8) 19S, CAG9BNSS. la Gat Lo Cr ace e) 


Cross References. — As to powers and 
duties of Board under the North Carolina Well 
Construction Act, see §§ 87-83 to 87-96. See also 
§ 143-854. As to powers and duties of Board 
with respect to sand dunes along Outer Banks, 
see §§ 104B-3 to 104B-16. 

Editor’s Note. — The 1971 amendment 
added subsection (a)(11)d8 and_ rewrote 
subsection (a)(1l)eliv. 

The first 1973 amendment, in subsection (a), 
inserted “and to delegate the power to conduct 
public hearings” in subdivision (3), substituted 
“Department of Natural and Economic 
Resources” for “Board” in the last sentence of 
subdivision (4) and deleted “for decision” at the 
end of that sentence, inserted, in subdivision 


(5), the language beginning ‘“‘of any county” and 
ending “discretion of the Board in the superior 
court of,” rewrote subdivisions (8), (9) and (10) 
and added subdivision (13). The first 1973 
amendment also added subsection (e). 

The second 1973 amendment added the last 
two sentences of the first paragraph of 
subdivision (a) (7). 

Session Laws 1973, c. 698, s. 18, contains a 
severability clause. 

For note on control of pesticides, see 49 
N.C.L. Rev. 529 (1971). 

Authority of Local Air Pollution Control 
Program. — See opinion of Attorney General 
to Mr. W.E. Knight, N.C. Department of Water 
and Air Resources, 40 N.C.A.G. 526 (1970). 


§ 143-215.4. General provisions as to procedure; seal; hearing officer. — 


(a) Persons Entitled to Notice, Mailing List. — In any proceeding pursuant to 
G.S. 143-215.1, 143-215.2, 148-215.3, the Board shall give notice with respect to 
all steps of the proceeding only to each person directly affected by such 
proceeding who shall be made a party thereto. In all proceedings pursuant to 
G.S. 143-214.1 and 143-215, the Board shall give notice as provided by that 
section, and it shall also give notice of all its official acts (such as the adoption 
of regulations or rules of procedure) which have, or are intended to have, 
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general application and effect, to all persons on its mailing list on the date 
when such action is taken. It shall be the duty of the Board to keep such a 
mailing list on which it shall record the name and address of each person who 
requests listing thereon, together with the date of receipt of such request. Any 
person may, by written request to the Board, ask to be permanently recorded 
on such mailing list. 

(b) Publication and Codification of Board’s Regulations and Rules. — All 
official acts of the Board which have or are intended to have general 
application effect shall be incorporated either in the Board’s official regulations 
(applying and interpreting this Article), or in its rules of procedure. All such 
regulations and rules shall upon adoption thereof by the Board be printed (or 
otherwise duplicated), and a duly certified copy thereof shall immediately be 
filed with the Secretary of State. One copy of each such action shall at the same 
time be mailed to all persons then on the mailing list, and additional copies 
shall at all times be kept at the office of the Board in sufficient numbers to 
satisfy all reasonable requests therefor. The Board shall codify its regulations 
and rules and from time to time shall revise and bring up to date such 
codifications. 

(c) Notices. — All notices which are required to be given by the Board or by 
any party to a proceeding shall be given by registered or certified mail to all 
persons entitled thereto, including the Board. The date of receipt for such 
registered or certified mail shall be the date when such notice is deemed to 
have been given. Notice by the Board may be given to any person upon whom a 
summons may be served in accordance with the provisions of law covering civil 
actions in the superior courts of this State. Any notice shall be sufficient if it 
reasonably sets forth the action requested or demanded or gives information as 
to action taken. The Board by its rules of procedure may prescribe other 
necessary practices and procedures with regard to the form, content and 
procedure as to any particular notices. 

(d) Hearings. — The following provisions, together with any additional 
provisions not inconsistent herewith which the Board may prescribe, shall be 
applicable in connection with hearings pursuant to this Article, except where 
other provisions are applicable in connection with specific ty pes of hearings: 


(1) Any hearing held pursuant to G.S. 148-215.1 and 143-215.2 or 143-215.3, 
except those held pursuant to subsection (a)(12) of G.S. 143-215.3, 
whether called at the instance of the Board or of any person, shall be 
held upon not less than 30 days’ written notice given by the Board to 
any person who is, or is entitled to be, a party to the proceedings with 
respect to which such hearing is to be held, unless a shorter notice is 
agreed upon by all such parties. 

(2) All hearings shall be before the Board or its authorized agent or 
agents, and the hearing shall be open to the public. The Board, or its 
authorized agents, shall have the authority to administer oaths. 

(3) A full and complete record of all proceedings at any hearing shall be 
taken by a reporter appointed by the Board or by other method 
approved by the Attorney General. Any party to a proceeding shall be 
entitled to a copy of such record upon the payment of the reasonable 
cost thereof as determined by the Board. 

(4) The Board shall follow generally the procedures applicable in civil 
actions in the superior court insofar as practicable, including rules 
and procedures with regard to the taking and use of depositions, the 
making and use of stipulations, and the entering into of agreed 
settlements and consent orders. 

(5) Subpoenas or subpoenas duces tecum issued by the Board, in 
connection with any hearing, shall be directed to any officer 
authorized by ‘law to serve process, and the further procedures and 
rules of law applicable with respect thereto shall be prescribed in 
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connection with subpoenas to the same extent as if issued by a court 
of record. In case of a refusal to obey a notice of hearing or subpoena 
issued by the Board, application may be made to the superior court of 
the appropriate county for enforcement thereof. 

(6) The burden of proof at any hearing shall be upon the person or the 
Board, as the case may be, at whose instance the hearing is being held. 

(7) No decision or order of the Board shall be made in any proceeding 
unless the same is supported by competent, material and substantia! 
evidence upon consideration of the whole record. 

(8) Following any hearing, the Board shall afford the parties thereto a 
reasonable opportunity to submit within such time as prescribed by 
the Board proposed findings of fact and conclusions of law and any 
brief in connection therewith. The record in the proceeding shall show 
the Board’s ruling with respect to each such requested finding of fact 
and conclusion of law. 

(9) All orders and decisions of the Board shall set forth separately the 
Board’s findings of fact and conclusions of law and shall, wherever 
necessary, cite the appropriate provision of law or other source of 
authority on which any action or decision of the Board is based. 

(10) As previously recited above, the Board shall have the authority to 
adopt a seal which shall be the seal of said Board and which shall be 
judicially noticed by the courts of the State. Any document, 
proceeding, order, decree, special order, rule, regulation, rule of 
procedure or any other official act or records of the Board or its 
minutes may be certified by the director or assistant director of the 
Department under his hand and the seal of the Board and when so 
certified shall be received in evidence in all actions or proceedings in 
the courts of the State without further proof of the identity of the 
same if such records are competent, relevant and material in any such 
action or proceeding. The Board shall have the right to take judicial 
notice of all studies, reports, statistical data or any other official 
reports or records of the federal government or of any sister state and 
all such records, reports and data may be placed in evidence by the 
Board or by any other person or interested party where material, 
relevant and competent. 

(e) One or more qualified employees of the Department of Natural and 
Economic Resources may be designated as hearing officers to conduct any 
hearings provided for in this Article in accordance with the procedures 
established for such hearings by law and the official rules and regulations of 
the Board. Unless otherwise provided in the Board’s regulations, an order or 
decision of a hearing officer shall be final and to the same effect as an order or 
decision of the Board. Appeal from a final order or decision of a hearing officer 
shall be as provided in G.S. 143-215.5. (1951, c. 606; 1967, c. 892, s. 1; 1978, c. 
698, s. 10.) 

Editor’s Note. — The 1973 amendment Session Laws 1973, c. 698, s. 18, contains a 
added subsection (e). severability clause. 


§ 143-215.5. Judicial review. — (a) Any person against whom a final order 
or decision has been entered by a hearing officer pursuant to G.S. 143-215.4(d) 
shall be entitled to a review of the order or decision by the full Board upon 
written demand by such person within 10 days following notice of the order or 
decision given by registered or certified mail. The Board shall review the order 
or decision, the transcript of evidence and exhibits submitted at hearing, and 
other pertinent matters, and, if good ground be shown therefor, shall 
reconsider the evidence, receive further evidence, rehear the parties or their 
representatives, and affirm, modify, or vacate the order or decision. If the 
order or decision was entered pursuant to a hearing conducted by a member or 
members of the Board, such member or members shall be disqualified from 


192 


§ 143-215.6 § 143-215.6 


sitting in review of the order or decision. A majority of the members of the 
Board shall constitute the full Board on review. 

(b) Any person against whom a final order or decision of the Board is 
entered pursuant to hearing conducted by the Board under G.S. 143-215.4(d), or 
is entered upon review of an order or decision by a hearing officer or member 
or members of the Board to whom such authority has been duly delegated, may 
appeal from the order or decision of the Board within 30 days after receipt of 
notice by registered or certified mail of the order or decision, but not 
thereafter, to the Superior Court of Wake County or of the county where the 
order or decision is effective. Upon such appeal the Board shall send a certified 
transcript of all testimony and exhibits introduced before the Board, the order 
or decision, and the notice of appeal to the superior court. The matter on appeal 
shall be heard and determined de novo on the transcript certified to the court 
and any evidence or additional evidence as shall be competent under rules of 
evidence then applicable to trials in the superior court without a jury upon any 
question of fact; provided, the court shall allow any party to introduce evidence 
or additional evidence upon any question of fact. At the conclusion of the 
hearing, the judge shall make findings of fact and enter his decision thereto. 
Appeals from the judgment and orders of the superior court shall lie to the 
Court of Appeals. No bond shall be required of the Board to the Court of 
Appeals. 

(1) Upon appeal filed by any party, the Board shall forthwith furnish each 
party to the proceeding with a copy of a certified transcript and 
exhibits filed with the Board. A reasonable charge shall be paid the 
Board for said copies. 

(2) Within 15 days after receipt of copy of certified transcript and 
exhibits, any party may file with the court exceptions to the accuracy 
or omissions of any evidence or exhibits included in or excluded from 
said transcript. (1951, c. 606; 1967, c..892, s. 1; 1973, c. 108, s. 88; c. 698, 
Si edilis) 
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Editor’s Note. — The first 1973 amendment 
substituted “appellate division” for “Supreme 
Court” in the fifth and sixth sentences of this 
section as it stood before the 1973 amendments. 

The second 1973 amendment added 
subsection (a), designated the former provisions 
of this section as subsection (b), rewrote the 


first sentence of subsection (b) and substituted 
“Court of Appeals” for “Supreme Court” in the 
fifth and sixth sentences of subsection (b). 
Session Laws 1973, c. 698, s. 18, contains a 
severability clause. 
For note on estuarine pollution, see 49 N.C.L. 
Rev. 921 (1971). 


§ 143-215.6. Enforcement procedures. — (a) Civil Penalties. — 
(1) A civil penalty of not more than five thousand dollars ($5,000) may be 
assessed by the Board against any person who: 
a. Violates any classification, standard or limitation established 
pursuant to G.S. 143-214.1 or G.S. 143-215. 
b. Is required but fails to apply for or to secure a permit required 
by G.S. 143-215.1, or who violates or fails to act in accordance 
with the terms, conditions, or requirements of such permit. 


io) 


. Violates or fails to act in accordance with the terms, con- 


ditions, or requirements of any ee order or other appro- 


priate document issued pursuant to 


S. 143-215.2. 


d. Fails to file, submit, or make available, as the case may be, 
any documents, data or reports required by this Article. 

e. Refuses access to the Board or its duly designated repre- 
sentatives to any premises for the purpose of conducting 
any investigations provided for in this Article. 


f. Violates any duly adopted regulation of the Board 


imple- 


menting the provisions of this Article. 
(2) If any action or failure to act for which a penalty may be assessed 
under this subsection is willful, the Board may assess a penalty not 
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to exceed five thousand dollars ($5,000) per day for so long as the 
violation continues. 

(3) The Board may assess the penalties provided for in this subsection. 
Any person assessed shall be notified of the assessment by reg- 
istered or certified mail, and the notice shall specify the reasons 
for the assessment. If the person assessed fails to pay the amount of 
the assessment to the Department of Natural and Economic Re- 
sources within 30 days after receipt of notice, or such longer 
period, not to exceed 180 days, as the Board may specify, the Board 
may institute a civil action in the superior court of the county in 
which the violation occurred or, in the discretion of the Board, in 
the superior court of the county in which the person assessed resides 
or has his or its principal place of business, to recover the amount of 
the assessment. In any such civil action, the scope of the court’s 
review of the Board’s action (which shall include a review of the 
amount of the assessment), shall be as provided in G.S. 143-315. 

(b) Criminal Penalties. — 

(1) Any person who willfully or negligently violates any classification, 
standard or limitation established pursuant to G.S. 148-214.1 or 
G.S. 143-215; any term, condition, or requirement of a permit issued 
pursuant to G.S. 143-215.1 or of a special order or other appropriate 
document issued pursuant to G.S. 148-215.2; or any regulation of 
the Board implementing any of the said sections, shall be guilty of a 
misdemeanor punishable by a fine not to ‘exceed twenty-five 
thousand dollars ($25,000) per day of violation, or by imprisonment 
not to exceed six months, or by both. 

(2) Any person who knowingly makes any false statement, representation, 
or certification in any application, record, report, plan, or other 
document filed or required to be maintained under this Article or 
regulations of the Board implementing this Article, or who falsifies, 
tampers with, or knowingly renders inaccurate any recording or 
monitoring device or method required to be operated or maintained 
under this Article or regulations of the Board implementing this 
Article, shall be guilty of a misdemeanor punishable by a fine not to 
exceed ten thousand dollars ($10,000), or by imprisonment not to 
exceed six months, or by both. 

(3) Any person convicted of an offense under either subdivision (1) or 
subdivision (2) of this subsection following a previous conviction 
under such subdivision shall be subject to a fine, or imprisonment, 
or both, not exceeding twice the amount of the fine, or twice the 
term of imprisonment provided in the subdivision under which the 
second or subsequent conviction occurs. 

(4) For purposes of this subsection, the term “person” shall mean, in 
addition to the definition contained in G.S. 148-213, any responsible 
corporate or public officer or employee; provided, however, that 
where a vote of the people is required to effectuate the intent and 
purpose of this Article by a county, city, town, or other political 
subdivision of the State, and the vote on the referendum is against 
the means or machinery for carrying said intent and purpose into 
effect, then, and only then, this subsection shall not apply to elected 
officials or to any responsible appointed officials or employees of 
such county, city, town, or political subdivision. 

(c) Injunctive Relief. — Whenever the Department of Natural and Economic 
Resources has reasonable cause to believe that any person has violated or is 
threatening to violate any of the provisions of this Article or any regulations 
adopted by the Board implementing the provisions of this Article, the 
Department of Natural and Economic Resources may, either before or after 
the institution of any other action or proceeding authorized by this Article, 


194 


§ 148-215.7 CH. 143. STATE DEPARTMENTS, ETC. § 143-215.8A 


request the Attorney General to institute a civil action in the name of the State 
upon the relation of the Department of Natural and Economic Resources for 
injunctive relief to restrain the violation or threatened violation and for such 
other and further relief in the premises as the court shall deem proper. The 
Attorney General may institute such action in the superior court of the county 
in which the violation occurred or may occur or, in his discretion, in the 
superior court of the county in which the person responsible for the violation or 
threatened violation resides or has his or its principal place of business. Upon a 
determination by the court that the alleged violation of the provisions of this 
Article or the regulations of the Board has occurred or is threatened, the court 
shall grant the relief necessary to prevent or abate the violation or threatened 
violation. Neither the institution of the action nor any of the proceedings 
thereon shall relieve any party to such proceedings from any penalty 
prescribed for violation of this Article. (1951, c. 606; 1967, c. 892, s. 1; 1973, ¢. 
O9oselz. Gl l2 S220) 


Editor’s Note. — The first 1973 amendment 
rewrote this section. 

The second 1973 amendment added _ to 
subsection (a) of this section as it stood before 
the enactment of the amendments a new 
subdivision (3), reading as follows: 

“(3) To willfully and unlawfully cause 
pollution of the waters or air as defined in this 


Article, in such quantity, concentration or 
manner that fish or wildlife are killed as a 
result thereof in such numbers as to justify 
investigation pursuant to G.S. 148-215.3(a)(7).” 

Session Laws 1978, c. 698, s. 18, contains a 
severability clause. 

For note on estuarine pollution, see 49 N.C.L. 
Rev. 921 (1971). 


§ 143-215.7. Effect on laws applicable to public water supplies and the 
sanitary disposal of sewage. — This Article shall not be construed as 
amending, repealing, or in any manner abridging or interfering with those 
sections of the General Statutes of North Carolina relative to the control of 
public water supplies, as now administered by the Department of Human 
Resources; nor shall the provisions of this Article be construed as being 
applicable to or in anywise affecting the authority of the Department of 
Human Resources to control the sanitary disposal of sewage as provided in 
Article 13 of Chapter 130 of the General Statutes of North Carolina, or as 
affecting the powers, duties and authority of city, county, county-city and 
district health departments usually referred to as local health departments or 
as affecting the charter powers, or other lawful authority of municipal 
corporations, to pass ordinances in regard to sewage disposal. (1951, c. 606; 
TOD ie Calabi, SillelIOls Gesd2eS.31. 110, C41 OS: bce 

Editor’s Note. — The 1973 amendment for “State Board of Health” 
substituted “Department of Human Resources” Carolina State Board of Health.” 


§ 143-215.8: Repealed by Session Laws 1978, c. 698, s. 138. 


Cross Reference. — For present provisions 
covering the subject matter of the repealed 
section, see § 143-215.6, subsection (c). 


§ 143-215.8A. Planning. — (a) Policy, Purpose and Intent. — The Board 
and Department of Natural and Economic Resources shall undertake a 
continuing planning process to develop and adopt plans and programs to assure 
that the policy, purpose and intent declared in this Article are carried out with 
regard to establishing and enforcing standards of water purity designed to 
protect human health, to prevent injury to plant and animal life, to prevent 
damage to public and private property, to enhance the quality of the 
environment, to insure the continued enjoyment of the natural attractions of 
the State, to encourage the expansion of employment opportunities, to provide 
a permanent foundation for healthy industrial development, and to insure the 
beneficial use of the water resources of the State. 

(b) Goals. — The goals of the continuing planning process shall be the 
enhancement of the quality of life and protection of the environment through 
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development by the Board of water quality plans and programs utilizing the 
resources of the State on a priority basis to attain, maintain, and enhance 
water quality standards and water purity throughout the State. 

(c) Statewide and Regional Planning. — The planning process may be 
conducted on a statewide or regional basis, as the Board shall determine 
appropriate. If the Board elects to proceed on a regional basis, it shall delineate 
the boundaries of each region by preparation of appropriate maps; by 
description referring to geographical features, established landmarks or 
political boundaries; or such other manner that the extent and limits of each 
region shall be easily ascertainable. The Board shall consult officials and 
agencies of localities and regions in the development of plans affecting those 
areas. 

(d) Local Planning Organizations. — The Board shall submit to the 
Governor or his designee any plans, projections, data, comments or 
recommendations that he may request. If the Governor determines that the 
goals of this section will be more expeditiously and efficiently achieved, he may 
designate a representative organization, capable of carrying out a planning 
process for any region of the State or area therein, to develop plans, consistent 
with the State’s water quality management plans, for the control or abatement 
of water pollution within such region or area. The Board shall consult with, 
advise, and assist any organization so designated in the preparation of its plans 
and shall submit to the Governor the Board’s comments and recommendations 
regarding such plans. All such organizations shall submit plans developed by 
them to the Governor for review, and no plan shall be effective until concurred 
in and approved by him. 

(e) Interstate Planning Regions. — The Governor may consult and cooperate 
with the governor of any adjoining state in establishing an interstate planning 
region or area and in designating a representative organization, capable of 
carrying out a planning process for the region or area, to develop plans, 
consistent with the State’s water quality management plans, for the control or 
abatement of water pollution within such region or area, if he determines that 
such region or area has common water quality control problems for which an 
interstate plan would be most effective. 

(f) The Board shall establish procedures for the development, revision and 
modification of plans under this section through adoption of appropriate rules 
and regulations. The rules and regulations of the Board shall establish 
procedures for public hearing on all plans prior to their adoption, modification 
or revision, and upon adoption, they shall become the official water quality 
management plans of the State. (1973, c. 698, s. 13.) 

Editor’s Note. — Session Laws 1973, c. 698, 

s. 18, contains a severability clause. 


§ 143-215.9. Restrictions on authority of the Board. — Nothing in this 
Article shall be construed to: 

(1) Grant to the Board any jurisidiction or authority with respect to air 
contamination existing solely within commercial and industrial 
plants, works or shops; 

(2) Affect the relations between employers and employees with respect or 
arising out of conditions of air contamination or air pollution; 

(3) Supersede or limit the applicability of any law, rules and regulations 
or ordinances relating to industrial health or safety. (1967, c. 892, s. 1.) 


§ 143-215.10. Transfer of all powers and duties of Department of Water 
Resources, including personnel and records of the Board; title of Article. — 
(a) On and after July 1, 1967, the Board of Water Resources shall cease to exist, 
and the terms of office of each of the members of the Board of Water Resources 
shall terminate and expire on July 1, 1967. General Statutes 143-353 is hereby 
repealed but said repeal shall not become effective until July 1, 1967. On and 
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after July 1, 1967, and as soon as reasonably practicable, all records, papers, 
documents, files, supplies, funds, credits, appropriations, claims, demands, 
liabilities, and all personnel, quarterly allotments, all executory contracts of 
the Department of Water Resources, the Board of Water Resources, the 
Division of Water Pollution Control and of the State Stream Sanitation 
Committee shall be transferred, conveyed, assigned, delivered and made over 
to the Board, and are hereby transferred, delivered, conveyed and assigned to 
the Board as of said date of July 1, 1967, and on and after said date the said 
Board shall be entitled to the exclusive possession, custody and control of all of 
said items and categories referred to above, and all the transfers ordered under 
this section shall be made under the supervision of the Department of 
Administration, which shall be the final authority as to all differences and 
disputes arising incident to such transfers. Insofar as practicable the expenses 
necessary to carry out the provisions of this Article and of such transfers made 
under authority of same shall be provided out of appropriations made to the 
presently existing agencies whose functions are to be transferred to the Board, 
and in the event additional funds are necessary to carry out the provisions of 
this Article, the Governor, with the approval of the Council of State, is hereby 
authorized to appropriate such additional funds from the Contingency and 
Emergency Fund. 

(b) No transfer of functions to the Board as provided for in this section and 
in this Article shall affect any action, suit, proceeding, prosecution, contract, 
lease or other transaction, classification, standards, orders, permits or other 
approval documents issued or reports involving any function which was 
initiated, undertaken or entered into prior to or pending the time of the 
transfer, and the title or name of the department or board shall be substituted 
for the agency from which the function was transferred, and so far as 
practicable the procedure provided for in this Article shall be employéd in 
completing or disposing of the matter. In all documents, papers, reports, 
proceedings, suits or actions at law wherever apt and appropriate the name of 
the Board shall be substituted for and in lieu of the name of any of the agencies 
transferred to the Board under the provisions of this Article. 

(c) All of the powers, duties, authority, responsibilities and functions of the 
Department of Water Resources and of the Water Resources Board, as set 
forth in Article 38 of Chapter 148 of the General Statutes, are transferred to 
and vested in the Board as of July 1, 1967, and on and after said date all of said 
powers and duties of the Water Resources Board, as set forth in G.S. 143-354, 
G.S. 143-355, as well as any other powers and duties set forth in Article 38 of 
Chapter 148, are hereby adopted and made a part of this Article as if herein 
copied and set forth except G.S. 143-348, 143-349, 143-351, and 143-353, which 
are repealed under conditions set forth above. 

(d) This Part shall be known and shall be cited as “The North Carolina 
Water and Air Resources Act.” (1967, c. 892, s. 2.) 


Part 2. Regulation of Use of Water Resources. 


§ 143-215.11. Short title. — This Part shall be known and may be cited as 
the Water Use Act of 1967. (1967, c. 933, s. 1.) 


§ 143-215.12. Declaration of purpose. — It is hereby declared that the 
general welfare and public interest require that the water resources of the 
State be put to beneficial use to the fullest extent to which they are capable, 
subject to reasonable regulation in order to conserve these resources and to 
provide and maintain conditions which are conducive to the development and 
use of water resources. (1967, c. 933, s. 2.) 


§ 143-215.13. Declaration of capacity use areas. — (a) The Board may 
declare and delineate from time to time, and may modify, capacity use areas of 
the State where it finds that the use of groundwater or surface water or both 
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require coordination and limited regulation for protection of the interests and 
rights of residents or property owners of such areas or of the public interest. 


(b) Within the meaning of this Part “a capacity use area” is one where the 
Board finds that the aggregate uses of groundwater or surface water, or both, 
in or affecting said area (i) have developed or threatened to develop to a degree 
which requires coordination and regulation, or (11) exceed or threaten to exceed, 
or otherwise threaten or impair, the renewal or replenishment of such waters 
or any part of them. 


(c) The Board may declare and delineate capacity use areas in accordance 
with the following procedures: 


(1) Whenever the Board believes that a capacity use situation exists or 
may be emerging in any area of the State, it may direct the Depart- 
ment to investigate and report to the Board thereon. 


(2) In conducting its investigation the Department shall consult with all 
interested persons, groups and agencies; may retain consultants; 
and shall consider all factors relevant to the conservation and use of 
water in the area, including established or pending water classi- 
fications under the Stream Sanitation Law and the criteria for such 
classifications. Following its investigation the Department shall 
render a written report to the Board. This report shall include the 
Department’s findings and recommendations as to whether the 
water use problems of the area involve surface waters, ground- 
waters or both; whether effective measures can be emploved 
limited to surface water or to groundwater; and whether timely 
action by any agency or person may preclude the need for additional 
regulation at that time. The report shall also include such other 
findings and recommendations as the Department deems appro- 
priate, including recommended boundaries for any capacity use 
area that may be proposed. 

(3) If the Board finds, following its review of the departmental report (or 
thereafter following its evaluation of measures taken falling short 
of regulation) that a capacity use area should be declared, it may 
adopt an order declaring said capacity use area. Prior to adopting 
such an order the Board shall give notice of its proposed action and 
shall conduct one or more public hearings with respect to such pro- 
posed action. | 

(4) Such notice shall be given not less than 30 days before the date of such 
hearing and shall state the date, time, and place of hearing, the 
subject of the hearing, and the action which the Board proposes to 
take. The notice shall either include details of such proposed action, 
or where such proposed action is too lengthy for publication the 
notice shall specify that copies of such detailed proposed action shall 
be obtained on request from the office of the Board in sufficient 
quantity to satisfy the requests of all interested persons. 

(5) Any such notice shall be published at least once in one newspaper of 
general circulation circulated in each county of the State in which 
the water area affected is located, and a copy of such notice shall be 
mailed to each person on the mailing list required to be kept by the 
Board pursuant to the provisions of G.S. 143-215.15. 

(6) Any person who desires to be heard at any such public hearing shall 
give notice thereof in writing to the Board on or before the first date 
set for the hearing. The Board is authorized to set reasonable time 
limits for the oral presentation of views by any one person at any 
such public hearing. The Board shall permit anyone who so desires 
to file a written argument or other statement with the Board in 
relation to any proposed action of the Board any time within 30 
days following the conclusion of any public hearing or within any 
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such additional time as the Board may allow by notice given as pre- 
scribed in this section. 

(7) Upon completion of hearings and consideration of submitted evidence 
and arguments with respect to any proposed action by the Board 
pursuant to this paragraph, the Board shall adopt its final action 
with respect thereto and shall publish such final action as part of its 
official regulations. The Board is empowered to modify or revoke 
from time to time any final action previously taken by it pursuant 
to the provisions of this section, any such modification or revo- 
cation, however, to be subject to the procedural requirements of 
this Part, including notice and hearing. If the Board finds and orders 
that a capacity use area shall be declared, its order shall include 
a delineation of the boundary of said area, and the Board shall 
instruct the Director of the Department to prepare proposed regu- 
lations consistent with the provisions of this Part and commen- 
surate with the degree of control needed from among the classes 
of permissible regulations set forth in G.S. 148-215.14. 

d) The Board may conduct a public hearing pursuant to the provisions of 
G.S. 148-215.4 in any area of the Seis whether or not a capacity use area has 
been declared, when it has reason to believe that the withdrawal of water from 
or the discharge of water pollutants to the waters in such area is having an 
unreasonably adverse effect upon such waters. If the Board determines, 
pursuant to hearing, that withdrawals of water from or discharge of water 
pollutants to the waters within such area has resulted or probably will result in 
a generalized condition of water depletion or water pollution within the area to 
the extent that the availability or fitness for use of such water has been 
impaired for existing or proposed uses and that injury to the public health, 
safety or welfare will result if increased or additional withdrawals or 
discharges occur, the Board may issue an order: 

(1) Prohibiting any person withdrawing waters in excess of one hundred 
thousand (100,000) gallons per day from increasing the amount of 
the withdrawal above such limit as may be established in the order. 

(2) Prohibiting any person from constructing, installing or operating any 
new well or withdrawal facilities having a capacity in excess of a 
rate established in the order; but such prohibition shall not extend 
to any new well or facility having a capacity of less than ten thou- 
sand (10,000) gallons per day. 

(3) Prohibiting any person discharging water pollutants to the waters 
from increasing the rate of discharge in excess of the rate estab- 
lished in the order. 

(4) Prohibiting any person from constructing, installing or operating any 
facility that will or may result in the discharge of water pollutants 
to the waters in excess of the rate established in the order. 

(5) Prohibiting any agency or political subdivision of the State from 
issuing any permit or similar document for the construction, instal- 
lation, or operation of any new or existing facilities for with- 
drawing water from or discharging water pollutants to the waters 
in such area in excess of the rates established in the order. 

The determination of the Board shall be supported by detailed findings of 
fact and conclusions set forth in the order and based upon competent evidence 
of record. The order shall describe the geographical area of the State affected 
thereby with particularity and shall provide that the prohibitions set forth 
therein shall continue pending a determination by the Board that the 
eee condition of water depletion or water pollution within the area has 
cease 

Notice setting forth the time, place and purpose of the hearing and a 
description by geographical or political boundaries of the area affected shall be 
given: 
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(1) By publication at least once a week for two successive weeks in a 
newspaper or newspapers having general circulation within the 
area, the date of the first publication to be at least 20 days prior to 
the date of hearing; 

(2) By mailing copies of the notice by registered or certified mail at least 
20 days in advance of hearing to the governing body of every county, 
city, town, and affected political subdivision lying in whole or in 
part within the area and to every affected or interested State and 
federal agency; and 

(3) By posting a copy of the notice at the courthouse in every county lying, 
in whole or in part, within the area. 

The Board is also authorized, in the exercise of its discretion, to mail copies of 
notice by first-class mail to any person who it believes will or may be 
interested in or affected by the hearing. 

Upon issuance of any order by the Board pursuant to this subsection, a 
certified copy of such order shall be mailed by registered or certified mail to 
the governing body of every county, city, town, and affected political 
subdivision lying, in whole or in part, within the area and to every affected or 
interested State and federal agency. A certified copy of the order shall be 
posted at the courthouse in every county lying, in whole or in part, within the 
area, and a notice setting forth the substantive provisions and effective date of 
the order shall be published once a week for two svccessive weeks in a 
newspaper or newspapers having general circulation within the area. After 
publication of notice is completed, any person violating any provision of such 
order after the effective date thereof shall be subject to the penalties and 
proceedings set forth in G.S. 1438-215.17. 

Any person who is adversely affected by an order of the Board issued 
pursuant to this subsection may seek judicial review of the order pursuant to 
the provisions of G.S. 143-215.5; and the order shall not be stayed by the 
appeal. (1967, c. 933, s. 3; 1973, ¢. 698, Siihy) 

Editor’s Note. — The 1973 amendment Session Laws 1973, c. 698, s. 18, contains a 
added subsection (d). severability clause. 


§ 143-215.14. Regulations within capacity use areas; scope and 
procedures. — (a) Following the declaration of a capacity use area by the 
Board, it shall prepare proposed regulations to be applied in said area, 
containing such of the following provisions as the Board finds appropriate 
concerning the use of surface waters or groundwaters or both: 

(1) Provisions requiring water users within the area to submit reports not 
more frequently than at 30-day intervals concerning quantity of water 
used or withdrawn, sources of water and the nature of the use thereof. 

(2) With respect to surface waters, groundwaters, or both: provisions 
concerning the timing of withdrawals; provisions to protect against or 
abate salt water encroachment; provisions to protect against or abate 
unreasonable adverse effects on other water users within the area, 
including but not limited to adverse effects on public use. 

(3) With respect to ground waters: provisions concerning well spacing 
controls; and provisions establishing a range of prescribed pumping 
levels (elevations below which water may not be pumped) or 
maximum pumping rates, or both, in wells or for the aquifer or for 
any Pam thereof based on the capacities and characteristics of the 
aquifer. 

(4) Such other provisions not inconsistent with this Part as the Board 
finds necessary to implement the purposes of this Part. 

(b) The Board shall conduct one or more hearings upon the proposed 
regulations, upon notice, in accordance with the requirements of subdivisions 
(4)-(6) of G.S. 143-215.13(c). Upon completion of the hearings and consideration 
of submitted evidence and arguments with respect to any proposed regulation, 
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the Board shall adopt its final action with respect thereto, and shall publish 
such final action as part of its official regulations. The Board is empowered to 
modify or revoke from time to time any final action previously taken by it 
pursuant to the provisions of this section, any such modifications or 
revocations, however, to be subject to the procedural requirements of this Part, 
including notice and hearing. (1967, c. 938, s. 4.) 


§ 143-215.15. Permits for water use within capacity use areas — 
procedures. — (a) In areas declared by the Board to be capacity use areas no 
person shall (after the expiration of such period, not in excess of six months, as 
the Board may designate) withdraw, obtain, or utilize surface waters or 
groundwaters or both, as the case may be, in excess of 100,000 gallons per day 
for any purpose unless such person shall first obtain a permit therefor from 
the Board. 

(b) When sufficient evidence is provided by the applicant that the water 
withdrawn or used from a stream or the ground is not consumptively used, a 
permit therefor shall be issued by the Board without a hearing and without the 
conditions provided in subsection (c) of this section. Applications for such 
permits shall set forth such facts as the Board shall deem necessary to enable it 
to establish and maintain adequate records of all water uses within the 
capacity use area. 

(c) In all cases in which sufficient evidence of a nonconsumptive use is not 
presented the Board shall notify each person required by this Part to secure a 
permit of the Board’s proposed action concerning such permit, and shall 
transmit with such notice a copy of any permit it proposes to issue to such 
persons, which permit will become final unless a request for a hearing is made 
within 15 days from the date of service of such notice. The Board shall have the 
power: (i) to grant such permit with conditions as the Board deems necessary 
to implement the regulations adopted pursuant to G.S. 148-215.14; (11) to grant 
any temporary permit for such period of time as the Board shall specify where 
conditions make such temporary permit essential, even though the action 
allowed by such permit may not be consistent with the Board’s regulations 
applicable to such capacity use area; (111) to modify or revoke any permit upon 
not less than 60 davs’ written notice to any person affected; and (iv) to deny 
such permit if the application therefor or the effect of the water use proposed 
or described therein upon the water resources of the area is found to be 
contrary to public interest. Any water user wishing to contest the proposed 
action shall be entitled to a hearing upon request therefor. 

(d) In any proceeding pursuant to this section or G.S. 143-215.16 the Board 
shall give notice with respect to all steps of the proceeding only to each person 
directly affected by such proceeding who shall be made a party thereto. In all 
proceedings pursuant to G.S. 148-215.13 or 143-215.14 the Board shall give 
notice as provided by these sections, and it shall also give notice of all its 
official acts (such as the adoption of regulations or rules of procedure) which 
have, or are intended to have, general application and effect, to all persons on 
its mailing list on the date when such action is taken. It shall be the duty of the 
Board to keep such a mailing list on which it shall record the name and address 
of each person who requests listing thereon, together with the date of receipt of 
such request. Any person may, by written request to the Board ask to be 
permanently recorded on such mailing list. 

(e) All notices which are required to be given by the Board or by any party to 
a proceeding shall be given by registered or certified mail to all persons entitled 
thereto, including the Board. The date of receipt or refusal for such registered 
or certified mail shall be the date when such notice is deemed to have been 
given. Notice by the Board may be given to any person upon whom a summons 
may be served in accordance with the provisions of law covering civil actions in 
the superior courts of this State. The Board may prescribe the form and 
content of any particular notice. 
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(f) The following provisions shall be applicable in connection with hearings 
pursuant to this Part: 

(1) Any hearing held pursuant to this section or G.S. 143-215.16, whether 
called at the instance of the Board or of any person, shall be held upon 
not less than 30 days’ written notice given by the Board to any person 
who is a party to the proceedings with respect to which such hearing is 
to be held, unless a shorter notice is agreed upon by all such parties. 

(2) All hearings under this Part shall be before the Board, or before one or 
more of its own members or before one or more of its own qualified 
employees, and shall be open to the public. Any member or employee 
of the Board to whom a delegation of power is made to conduct a 
hearing shall report the hearing with its evidence and record to the 
Board for decision. 

(3) A full and complete record of all proceedings at any hearing under this 
Part shall be taken by a reporter appointed by the Board or by other 
method approved by the Attorney General. Any party to a proceeding 
shall be entitled to a copy of such record upon the payment of the 
reasonable cost thereof as determined by the Board. 

(4) The Board and its duly authorized agents shall follow generally the 
procedures applicable in civil actions in the superior court insofar as 
practicable, including rules and procedures with regard to the taking 
and use of depositions, the making and use of stipulations, and the 
entering into of agreed settlements and consent orders. 

(5) The Board, or the duly authorized agent of such Board, may 
administer oaths and may issue subpoenas for the attendance of 
witnesses and the production of books, papers, and other documents 
belonging to the said person. 

(6) Subpoenas issued by the Board, in connection with any hearing under 
this Part shall be directed to any officer authorized by law to serve 
process, and the further procedures and rules of law applicable with 
respect thereto shall be prescribed in connection with subpoenas to the 
same extent as if issued by a court of record. In case of a refusal to 
obey a subpoena issued by the Board, application may be made to the 
superior court of the appropriate county for enforcement thereof. 

(7) The burden of proof at any hearing under this Part shall be upon the 
person or the Board, as the case may be, at whose instance the hearing 
is being held. 

(8) No decision or order of the Board shall be made in any proceeding 
unless the same is supported by competent, material and substantial 
evidence upon consideration of the whole record. 

(9) Following any hearing, the Board shall afford the parties thereto a 
reasonable opportunity to submit within 30 days or within such 
additional time as prescribed by the Board, proposed findings of fact 
and conclusions of law and any brief in connection therewith. 

(10) All orders and decisions of the Board shall set forth separately the 
Board’s findings of fact and conclusions of law and shall, wherever 
necessary, cite the appropriate provision of law or other source of 
authority on which any action or decision of the Board is based. 

(11) The Board shall have the authority to adopt a seal which shall be the 
seal of said Board and which shall be judicially noticed by the courts 
of the State. Any document, proceeding, order, decree, special order, 
rule, regulation, rule of procedure or any other official act or records 
of the Board or its minutes may be certified by the Director or 
assistant director of the Department under his hand and the seal of 
the Board and when so certified shall be received in evidence in all 
actions or proceedings in the courts of the State without further proof 
of the identity of the same if such records are competent, relevant and 
material in any such action or proceeding. The Board shall have the 
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right to take judicial notice of all studies, reports, statistical data or 
any other official reports or records of the federal government or of 
any sister state and all such records, reports and data may be placed 
in evidence by the Board or by any other person or interested party 
where material, relevant and competent. 


(zg) Any person against whom any final order or decision has been made 
except where no appeal is allowed as provided by G.S. 143-215.2(j) shall have a 
right of appeal to the Superior Court of Wake County or of the county where 
the order or decision is effective within 30 days after such order or decision has 
become final. Upon such appeal the Board shall send a certified transcript of 
all testimony and exhibits introduced before the Board, the order or decision, 
and the notice of appeal to the superior court. The matter on appeal shall be 
heard and determined de novo on the transcript certified to the court and any 
evidence or additional evidence as shall be competent under rules of evidence 
then applicable to trials in the superior court without a jury upon any question 
of fact; provided, the court shall allow any party to introduce evidence or 
additional evidence upon any question of fact. Mt the conclusion of the hearing, 
the judge shall make findings of fact and enter his decision thereto. Appeals 
from the judgment and orders of the superior court shall lie to the appellate 
division. No bond shall be required of the Board to the appellate division. 


(1) Upon appeal filed by any party, the Board shall forthwith furnish each 
party to the proceeding with a copy of the certified transcript and 
exhibits filed with the Board. A reasonable charge shall be paid the 
Board for said copies. 

(2) Within 15 days after receipt of copy of certified transcript and 
exhibits, any party may file with the court exceptions to the accuracy 
or omissions of any evidence or exhibits included in or excluded from 
said transcript. 


(h) In adopting any regulations pursuant to the provisions of G.S. 
143-215.14, and in considering permit applications, revocations or modifications 
under this section, the Board shall consider: 


(1) The number of persons using an aquifer or stream and the object, 
extent and necessity of their respective withdrawals or uses; 

(2) The nature and size of the stream or aquifer; 

(3) The physical and chemical nature of any impairment of the aquifer or 
stream, adversely affecting its availability or fitness for other water 
uses (including public use); 

(4) The probable severity and duration of such impairment under 
foreseeable conditions; 

(5) The injury to public health, safety or welfare which would result if 
such impairment were not prevented or abated; 

(6) poe ee of businesses or activities to which the various uses are 
related; 

(7) The importance and necessity of the uses claimed by permit applicants 
(under this section), or of the water uses of the area (under G.S. 
143-215.14) and the extent of any injury or detriment caused or 
expected to be caused to other water uses (including public use); 

(8) pee eriOD from or reduction of flows in other watercourses or aquifers; 
an 

(9) Any Pues relevant factors. (1967, c. 933, s. 5; 1973, c. 108, s. 89; c. 698, 
s. 1b. 

Editor’s Note. — The first 1973 amendment 
substituted “appellate division” for “Supreme 
Court” in the fifth and sixth sentences of 
subsection (g). the 
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Court” in the fifth and sixth sentences of 
subsection (g). Since the words “Supreme 
Court” no longer appeared in these sentences at 
time of enactment of the second 


The second 1973 amendment directed that 
“Court of Appeals” be substituted for “Supreme 
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as amended by the first 1973 act. 
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Session Laws 1978, c. 698, s. 18, contains a  143-215.2(j) is to that section as it stood before 
severability clause. its amendment in 1973. Present § 143-215.2 
The reference in subsection (g) to § contains no subsection (j). 


§ 143-215.16. Permits for water use within capacity use areas — 
duration, transfer, reporting, measurement, present use, fees and 
penalties. — (a) No permit under G.S. 148-215.15 shall be issued for a longer 
period than the longest of the following: (i) 10 years, or (ii) the duration of the 
existence of a capacity use area, or (ill) the period found by the Board to be 
necessary for reasonable amortization of the applicant’s water withdrawal and 
water using facilities. Permits may be renewed following their expiration upon 
compliance with the provisions of G.S. 148-215.15. 

(b) Permits shall not be transferred except with the approval of the Board. 

(c) Every person in a capacity use area who is required by this Part to secure 
a permit shall file with the Board in the manner prescribed by the Board a 
certified statement of quantities of water used and withdrawn, sources of 
water, and the nature of the use thereof not more frequently than 30-day 
intervals. Such statements shall be filed on forms furnished by the Board 
within 90 days after the adoption of an order by the Board declaring a capacity 
use area. Water users in a capacity use area not required to secure a permit 
shall comply with procedures established to protect and manage the water 
resources of the area. Such procedures shall be adapted to the specific needs of 
the area, shall be within the provisions of this and other North Carolina water 
resource acts, and shall be adopted after public hearing in the area. The 
requirements embodied in the two preceding sentences shall not apply to 
individual domestic water use. 

(d) If any person who is required to secure a permit under this Part is unable 
to furnish accurate information concerning amounts of water being withdrawn 
or used, or if there is evidence that his certified statement is false or inaccurate 
or that he is withdrawing or using a larger quantity of water or under different 
conditions than has been authorized by the Board, the Board shall have the 
authority to require such person to install water meters, or some other more 
economical means for measuring water use acceptable to the Board. In 
determining the amount of water being withdrawn or used by a permit holder 
or applicant the Board may use the rated capacity of his pumps, the rated 
capacity of his cooling system, data furnished by the applicant, or the 
standards or methods employed by the United States Geological Survey in 
determining such quantities or by any other accepted method. 

(e) In any case where a permit applicant can prove to the Board’s 
satisfaction that the applicant was withdrawing or using water prior to the 
date of declaration of a capacity use area, the Board shall take into 
consideration the extent to which such prior use or withdrawal was reasonably 
necessary in the judgment of the Board to meet its needs, and shall grant a 
permit which shall meet those reasonable needs. Provided, however, that the 
granting of such permit shall not have unreasonably adverse effects upon other 
water uses in the area, including public use, and including potential as well as 
present use. 

(f) The Board shall also take into consideration in the granting of any permit 
the prior investments of any person in lands, and plans for the usage of water 
in connection with such lands which plans have been submitted to the Board 
within a reasonable time after June 27, 1967. Provided, however, that the 
granting of such permit shall not have unreasonably adverse effects upon other 
water uses in the area, including public use, and including potential as well as 
present use. 

(g) It is the intention of the General Assembly that if the provisions of 
subsection (e) or subsection (f) of this section are held invalid as a grant of an 
exclusive or separate emolument or privilege, within the meaning of Article I, 
Sec. 7 of the North Carolina Constitution, the remainder of this Part shall be 
given effect without the invalid provision or provisions. 
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(h) Pending the issuance or denial of a permit pursuant to subsection (e) or 
(f) of this section, the applicant may continue the same withdrawal or use 
which existed prior to the date of declaration of the capacity use area. (1967, c. 
933, s. 6.) 

Editor’s Note. — The reference to the Constitution adopted in 1868, as amended. See 
Constitution in subsection (g) is to the nowN.C. Const., Art. I, § 32. 


§ 143-215.17. Violations. — (a) Penalties for Violations. — Any person who 
shall be adjudged to have violated any provision of this Part shall be guilty of a 
misdemeanor and shall be liable to a penalty of not less than one hundred 
dollars ($100.00) nor more than one thousand dollars ($1,000) for each violation. 
In addition, if any person is adjudged to have committed such violation 
wilfully, the court may determine that each day during which such violation 
continued constitutes a separate violation subject to the foregoing penalty. 

(b) Civil Actions. — In addition, upon violation of any of the provisions of 
this Part, or the regulations of the Board hereunder, the Secretary of the 
Department may, either before or after the institution of proceedings for the 
collection of the penalty imposed by this Part for such violation, institute, 
either in the county in which the violation occurred, or, at the Secretary’s 
discretion, in the county wherein the violator resides or has his or its principal 
place of business, a civil action in the superior court in the name of the State 
upon relation of the Secretary of the Department for injunctive relief to 
restrain the violation and for such other or further relief in the premises as 
said court shall deem proper. Neither the institution of the action nor any of 
the proceedings thereon eral relieve any party to such proceedings from the 
penalty prescribed by this Part for any violation of the same. (1967, c. 938, s. 7; 
1973,.c. 698, s. 16.) 

Editor’s Note. — The 1973 amendment  Secretary’s discretion, in the county wherein 
substituted “Secretary” for “Director” in two the violator resides or has his or its principal 
places in the first sentence of subsection (b) and __ place of business.” 
inserted in that sentence “either in the county Session Laws 1973, c. 698, s. 18, contains a 
in which the violation occurred, or, at the — severability clause. 


§ 143-215.18. Map or description of boundaries of capacity use areas. — 
(a) The Board in designating and the Department in recommending the 
boundaries of any capacity use area may define such boundaries by showing 
them on a map or drawings, by a written description, or by any combination 
thereof, to be designated appropriately and filed permanently with the 
Department. Alterations in these lines shall be indicated by appropriate entries 
upon or additions to such map or description. Such entries shall be made under 
the direction of the Director of the Department. Photographic, typed or other 
copies of such map or description, certified by the Director, shall be admitted 
in evidence in all courts and shall have the same force and effect as would the 
original map or description. If the boundaries are changed pursuant to other 

provisions of this Part, the Department may provide for the redrawing of any 
~ such map. A redrawn map shall supersede for all purposes the earlier map or 
all maps which it is designated to replace. 

(b) The Department shall file with the Secretary of State a certified copy of 
the map, drawings, description or combination thereof, showing the boundaries 
of any capacity use area designated by the Board; and a certified copy of any 
redrawn or altered map or drawing, and of any amendments or additions to 
written descriptions, showing alterations to said boundaries. The filings 
required by this subsection shall constitute compliance with the requirements 
of Article 18 of Chapter 143 of the General Statutes. (1967, c. 933, s. 8.) 


§ 143-215.19. Rights of investigation, entry, access and inspection. — 
The Board shall have the right to conduct such investigations as may 
reasonably be necessary to carry out its duties prescribed in this Part, and for 
this purpose to enter at reasonable times upon any property, public or private, 
for the purpose of investigating the condition withdrawal or use of any waters, 
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investigating water sources, or investigating the installation or operation of 
any well or surface water withdrawal or use facility, and to require written 
statements or the filing of reports under oath, with respect to pertinent 
questions relating to the installation or operation of any well or surface water 
withdrawal or use facility; provided, that no person shall be required to 
disclose any secret formula, processes or methods used in any manufacturing 
operation or any confidential information concerning business activities carried 
on by him or under his supervision. No person shall refuse entry or access to 
any authorized representative of the Board who requests entry for purposes of 
a lawful inspection, and who presents appropriate credentials, nor shall any 
person obstruct, hamper or interfere with any such representative while in the 
process of carrying out his official duties consistent with the provisions of this 
PareruLgoiecs Jou, Sage) 


§ 143-215.20. Rules and regulations. — The Board may adopt and modify 
from time to time rules and regulations consistent with the provisions of this 
Part to implement the provisions of this Part. All such rules and regulations, 
and modifications thereof, shall be filed with the Secretary of State as required 
by Article 18 of Chapter 143 of the General Statutes. (1967, c. 933, s. 10.) 


§ 143-215.21. Definitions. — Unless the context otherwise requires, the 
following terms as used in this Part are defined as follows: 


(1) “Area of the State” means any municipality or county or portion 
thereof or other substantial geographical area of the State as may be 
designated by the Board. 

(2) “Board” means the Board of Water Resources or its successor. 

(3) “Consumptive use” means any use of water withdrawn from a stream 
or the ground other than a “nonconsumptive use,” as defined in this 
rane 

(4) “Department” means the Department of Water Resources, or its 
successor. 

(5) “Nonconsumptive use” means (i) the use of water withdrawn from a 
stream in such a manner that it is returned to the stream without 
substantial diminution in quantity at or near the point from which it 
was taken; or, if the user owns both sides of the stream at the point of 
withdrawal, the water is returned to the stream upstream of the next 
property below the point of diversion on either side of the stream; (11) 
the use of water withdrawn from a groundwater system or aquifer in 
such a manner that it is returned to the groundwater system or 
aquifer from which it was withdrawn without substantial diminution 
in quantity or substantial impairment in quality at or near the point 
from which it was withdrawn; (iii) provided, however, that (in 
determining whether a use of groundwater is nonconsumptive) the 
Board may take into consideration whether any material injury or 
detriment to other water users of the area by reason of reduction of 
water pressure in the aquifer or system has not been adequately 
compensated by the permit applicant who caused or substantially 
contributed to such injury or detriment. 

(6) “Person” shall mean any and all persons, including individuals, firms, 
partnerships, associations, public or private institutions, 
municipalities or political subdivisions, governmental agencies, or 
private or public corporations organized under the laws of this State 
or any other state or country. 

(7) “Waters” shall mean any stream, river, brook, swamp, lake, sound, 
tidal estuary, bay, creek, reservoir, waterway or any other body or 
accumulation of water, surface or underground, public or private, 
natural or artificial, which is contained within, flows through, or 
borders upon this State or any portion thereof, including those 
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portions of the Atlantic Ocean over which this State has jurisdiction. 
(1967, c. 933, s. 11.) 


§ 143-215.22. Law of riparian rights not changed. — Nothing contained in 
this Part shall change or modify existing common or statutory law with respect 
to the relative rights of riparian owners concerning the use of surface water in 
this State. (1967, c. 933, s. 12.) 


Part 3. Dam Safety Law. 


§ 143-215.23. Short title. — This Part shall be known and may be cited as 
the Dam Safety Law of 1967. (1967, c. 1068, s. 1.) 


§ 143-215.24. Declaration of purpose. — It is the purpose of this Part to 
provide for the certification and inspection of certain dams in the interest of 
public health, safety, and welfare, in order to reduce the risk of failure of such 
dams; to prevent injuries to persons, damage to property and loss of reservoir 
storage; and to ensure maintenance of stream flows below such dams of 
adequate quantity and quality. (1967, c. 1068, s. 2.) 


§ 143-215.25. Definitions. — As used in this Part, unless the context 
otherwise requires: 

(1) “Board” means the North Carolina Board of Water Resources. 

(2) “Dam” means the dam (and appurtenant works) for the impoundment 
or diversion of water, except that it shall not include: 

a. Any dam constructed by the United States Army Corps of 
Engineers, the Tennessee Valley Authority, or any other 
department or agency of the United States government, when 
such department or agency designed or approved plans and 
supervised construction. 

b. Any dam or flood retarding structure constructed with financial 
assistance from the United States Soil Conservation Service, 
when said agency designed or approved plans and supervised 
construction. 

. The exemptions conferred by items a and b of this subdivision shall 
cease when the supervising federal agency relinquishes authority 
for operation and maintenance to a local entity. 

d. Any dam licensed by the Federal Power Commission, or for which 
a license application is pending with the Federal Power 
Commission, or for use in connection with electric generating 
facilities to be constructed pursuant to a certificate of public 
convenience and necessity from the North Carolina Utilities 
Commission. 

. Any dam under a single private ownership, providing protection 
only to land or other property under such ownership, and posing 
no threat to life or property below the property under such single 
ownership. 

f. Any dam less than 15 feet in height (measured from original 
stream bottom to crest of dam) or whose impoundment capacity 
is less than 10 acre-feet, or any dam costing less than five 
thousand dollars ($5,000). 

(3) “Department” means the North Carolina Department of Water 
Resources. 

(4) “Minimum stream flows” or “minimum flows” means stream flows of 
a quantity and quality sufficient in the judgment of the Department 
to meet and maintain stream classifications and water quality 
standards established by the State Stream Sanitation Committee 
under the North Carolina Stream Sanitation Law and applicable to 
the waters affected by the project under consideration. In order to 
ensure that such classifications and standards shall be met and 
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maintained, the Department may impose such conditions and 
requirements in orders and written approvals issued under this Part 
as, in its judgment, may be necessary to this end, including conditions 
and requirements relating to the release or discharge of designated 
flows from impoundments, the location or design of water outlets for 
impoundments and of water intakes, the amount and timing of 
withdrawal of water from a reservoir, and the construction of 
submerged weirs or other devices designed to satisfy minimum 
stream flow requirements. 

(5) “Person” includes any and all persons, including individuals, firms, 
partnerships, associations, public or private institutions, 
municipalities or political subdivisions, governmental agencies, or 
private or public corporations organized or existing under the laws of 
this State or of any other state or country. (1967, c. 1068, s. 3.) 


§ 143-215.26. Construction of dams. — (a) No person shall begin the 
construction of any dam, as defined by this Part, until at least 10 days after 
filing with the Department a statement concerning its height, impoundment 
capacity, purpose, location and other information required by the Department. 
Persons proposing construction described in G.S. 143-215.25, subparagraphs 
(2)e and f will comply with malaria control requirements of the Department of 
Human Resources. If on the basis of this information the Department is of the 
opinion that the proposed dam is not exempt from the provisions of this Part, it 
shall so notify the applicant, and construction shall not be commenced until a 
full application is filed by the applicant and approved as provided by G.S. 
143-215.29. The Department may also require of applicants so notified the 
filing of such additional information as it deems necessary, including, but not 
limited to, streamflow and rainfall data, maps, plans and specifications. Every 
applicant for approval of a dam subject to the provisions of this Part shall also 
file with the Department the certificate of an engineer or contractor legally 
qualified in the State of North Carolina that he is responsible for the design of 
the dam, and that said design is safe and adequate. Should the applicant have a 
professional engineering staff the certificate of a registered professional 
engineer member of that staff legally qualified in the State of North Carolina 
will constitute compliance. 

(b) When an application has been completed pursuant to the preceding 
subsection, the Department shall refer copies of the completed application 
papers to the Department of Human Resources, the Wildlife Resources 
Commission, the Department of Conservation and Development, the Board of 
Transportation, and such other State and local agencies as it deems 
appropriate for review and comment. (1967, c. 1068, s. 4; 19738, c. 476, s. 128; c. 


507, s. 5.) 

Editor’s Note. — The first 1973 amendment The second 1973 amendment substituted 
substituted “Department of Human Resources” “Board of Transportation” for “State Highway 
for “State Board of Health.” Commission” in subsection (b). 

§ 143-215.27. Repair, alteration, or removal of dam. — (a) Before 


commencing the repair, alteration or removal of a dam, application shall be 
made for written approval by the Department, except as otherwise provided by 
this Part. The application shall state the name and address of the applicant, 
shall adequately detail the changes it proposes to effect and shall be 
accompanied by maps, plans and specifications setting forth such details and 
dimensions as the Department requires. The Department may waive any such 
requirements. The application shall give such other information concerning the 
dam and reservoir required by the Department, such information concerning 
the safety of any change as it may require, and shall state the proposed time of 
commencement and completion of the work. When an application has been 
completed it shall be referred by the Department for agency review and report, 
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as provided by subsection (b) of G.S. 148-215.26 in the case of original 
construction. 

(b) When repairs are necesssary to safeguard life and property they may be 
started immediately but the Department shall be notified forthwith of the 
proposed repairs and of the work under way, and they shall be made to 
conform to its orders. (1967, c. 1068, s. 5.) 


§ 143-215.28. Action by Board upon applications. — (a) Following receipt 
of agency comments the Board shall approve, disapprove, or approve subject to 
conditions necessary to ensure safety and to satisfy minimum stream flow 
requirements, all applications made pursuant to this Part. 

(b) A defective application shall not be rejected but notice of the defects 
shall be sent to the applicant by registered mail. If the applicant fails to file a 
perfected application within 30 days the original shall be canceled unless 
further time is allowed. 

(c) If the Board disapproves an application, one copy shall be returned with a 
statement of its objections. If an application is approved, the approval shall be 
attached thereto, and a copy returned by registered mail. Approval shall be 
granted under terms, conditions and limitations which the Board deems 
necessary to safeguard life and property. 

(d) Construction shall be commenced within one vear after the date of 
approval of the application or such approval is void. The Board upon written 
application and good cause shown may extend the time for commencing 
construction. Notice by registered mail shall be given the Board at least 10 
davs before construction is commenced. (1967, c. 1068, s. 6.) 


§ 143-215.29. Supervision by qualified engineers; reports and 
modification during work. — (a) Any project for which the Board’s approval 
is required under G.S. 143-215.26 and 1438-215.27 shall be designed and 
supervised by an engineer legally qualified in the State of North Carolina. 

(b) During the construction, enlargement, repair, alteration or removal of a 
dam, the Board may require such progress reports from the supervising 
engineer as it deems necessary. 

(c) If during construction, reconstruction, repair, alteration or enlargement 
of any dam, the Board finds the work is not being done in accordance with the 
provisions of the approval and the approved plans and specifications, it shall 
give written notice by registered mail or personal service to the person who 
received the approval and to the person in charge of construction at the dam. 
The notice shall state the particulars in which compliance has not been made, 
and shall order immediate compliance with the terms of the approval, and the 
approved plans and specifications. The Board may order that no further 
construction work be undertaken until such compliance has been effected and 
approved by the Board. A failure to comply with the approval and the approved 
plans and specifications shall render the approval revocable unless compliance 
is made after notice as provided in this section. (1967, c. 1068, s. 7.) 


§ 143-215.30. Notice of completion; certification of final approval. — (a) 
Immediately upon completion, enlargement, repair, alteration or removal of a 
dam, notice of completion shall be given the Board. As soon as possible 
thereafter supplementary drawings or descriptive matter showing or 
describing the dam as actually constructed shall be filed with the Board in such 
detail as the Board may require. 

(b) When an existing dam is enlarged, the supplementary drawings and 
descriptive matter need apply only to the new work. 

(c) The completed work shall be inspected by the supervising engineers, and 
upon finding that the work has been done as required and that the dam is safe 
and satisfies minimum stream flow requirements, they shall file with the 
Board a certificate that the work has been completed in accordance with 
approved design, plans, specifications and other requirements. Unless the 
Board has reason to believe that the dam is unsafe or is not in compliance with 
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any applicable requirement, regulation, or law, the Board shall grant final 
approval of the work in accordance with the certificate, subject to such terms 
as it deems necessary for the protection of life and property. 

(d) Pending issuance of the Board’s final approval, the dam shall not be used 
except on written consent of the Board, subject to conditions it may impose. 
(1967, c. 1068, s. 8.) 


§ 143-215.31. Supervision over maintenance and operation of dams. — 
The Board shall have jurisdiction and supervision over the maintenance and 
operation of dams to safeguard life and property and to satisfy minimum 
stream flow requirements. The Board is hereby authorized to adopt such 
standards for maintenance and operation of dams-as may be necessary for the 
purposes of this Part. In its discretion the Board may. vary the standards 
applicable to various dams, giving due consideration to the minimum flow 
requirements of the stream, the type and location of the structure, the hazards 
to which it may be exposed, and the peril of life and property in the event of 
failure of adam to perform its function. (1967, c. 1068, s. 9.) 


§ 143-215.32. Inspection of dams. — (a) The Board is hereby authorized at 
any time to inspect through consulting engineers any dam upon receipt of a 
written request of any affected person or agency, or upon its own motion. 
Within the limits of available funds the Board shall endeavor to provide for 
inspection of all dams at intervals of approximately five years. 

(b) If the Board finds that any dam is not sufficiently strong, or is not 
maintained in good repair or operating condition, or is dangerous to life or 
property, or does not satisfy minimum stream flow requirements, the Board 
shall issue an order directing the owner or owners of the dam to make at his or 
their expense such maintenance, alteration, repair, reconstruction, change in 
construction or location, or removal as may be deemed necessary by the Board 
within a time to be limited by the order, not less than 90 days from the date of 
issuance of each order, except in the case of extreme danger to the safety of life 
or property, as provided by subsection (c) of this section. 

(c) If at any time the condition of any dam becomes so dangerous to the 
safety of life or property, in the opinion of the Board, as not to permit 
sufficient time for issuance of an order in the manner provided by subsection 
(b) of this section, the Board may immediately take such measures as may be 
essential to provide emergency protection to life and property, including the 
lowering of the level of a reservoir by releasing water impounded or the 
destruction in whole or in part of the dam or reservoir. The Board may recover 
the costs of such measures from the owner or owners by appropriate legal 
action. (1967, c. 1068, s. 10.) 


§ 143-215.33. Judicial review. — If an applicant under this Part, or owner 
of a dam which is the subject of an application, or any landowner whose 
property would be endangered by failure of a dam, are dissatisfied with any 
final order or decision of the Board issued under this Part, he (or they, as the 
case may be) shall have a right of appeal to the superior court pursuant to the 
provisions of Article 33 of Chapter 143 of the General Statutes. (1967, c. 1068, s. 
iby, 


§ 143-215.34. Investigations by Department; rules and regulations; 
employment of consultants. — The Department shall make such investigations 
and assemble such data as it deems necessary for a proper review and study of 
the design and construction of dams, reservoirs and appurtenances, and for 
such purposes may enter upon private property. The Board may adopt such 
rules and regulations as may be necessary to carry out the purposes of this 
Part. The Board may employ or make such agreements with geologists, 
engineers, or other expert consultants and such assistants as it deems 
necessary to carry out the provisions of this Part. (1967, c. 1068, s. 12.) 
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§ 143-215.35. Liability for damages. — No action shall be brought against 
the State of North Carolina, the Department or Board of Water Resources or 
any agent or employee of such Department or Board, for damages sustained 
through the partial or total failure of any dam or its maintenance by reason of 
any supervision or other action taken pursuant to or under this Part. Nothing 
in this. Part shall relieve an owner or operator of a dam from the legal duties, 
obligations and liabilities arising from such ownership or operation. (1967, ¢. 
1068, s. 13.) 


§ 143-215.36. Violations; penalties. — (a) Penalties for Violations. — Any 
person who shall be adjudged to have violated this Article shall be guilty of a 
misdemeanor and shall be liable to a penalty of not less than one hundred 
dollars ($100.00) nor more than one thousand dollars ($1,000) for each violation. 
In addition, if any person is adjudged to have committed such violation 
willfully, the court may determine that each day during which such violation 
continued constitutes a separate violation subject to the foregoing penalty. 

(b) Injunctive and Other Relief. — In addition, upon violation of any of the 
provisions of this Part, or the regulations of the Department hereunder, the 
Director of the Department may, either before or after the institution of 
proceedings for the collection of the penalty imposed by this Part for such 
violation, institute a civil action in the superior court in the name of the State 
upon relation of the Director of the Department for injunctive relief to restrain 
the violation and for such other or further relief in the premises as said court 
shall deem proper. Neither the institution of the action nor any of the 
proceedings thereon shall relieve any party to such proceedings from the 
penalty prescribed by this Part for any violation of the same. (1967, ¢. 1068, s. 
14.) 


§ 143-215.37. Rights of investigation, entry, access and inspection. — 
The Board shall have the right to conduct such investigations as it may 
reasonably deem necessary to carry out its duties prescribed in this Part, and 
for this purpose to enter at reasonable times upon any property, public or 
private, for the purpose of investigating the condition, construction, or 
operation of any dam or associated equipment facility or property, and to 
require written statements or the filing of reports under oath, with respect to 
pertinent questions relating to the construction or operation of any dam:' 
Provided, that no person shall be required to disclose any secret formula, 
processes or methods used in any manufacturing operation or any confidential 
information concerning business activities carried on by him or under his 
supervision. No person shall refuse entry or access to any authorized 
representative of the Board who requests entry for purposes of inspection, and 
who presents appropriate credentials, nor shall any person obstruct, hamper or 
interfere with any such representative while in the process of carrying out his 
official duties. (1967, c. 1068, s. 15.) 


Part 4. Federal Water Resources Development Projects. 


§ 143-215.38. Short title. — This Part shall be known as and may be cited 
as the Federal Water Resources Development Law of 1969. (1969, cc. 724, 968.) 


Authority of the State, Counties, of Attorney General to Major General R.H. 
Municipalities and Local Government Units’ Free, Division Engineer, U.S. Army Corps of 
to Contract with the Secretary of the Army Engineers, 41 N.C.A.G. 522 (1971). 
for Water Resources Projects. — See opinion 


§ 143-215.39. Public policy. — It is hereby declared the public policy of the 
State of North Carolina to encourage development of such river and harbor, 
flood control and other similar civil works projects as will accrue to the general 
or special benefit of any county or municipality of North Carolina or to any 
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region of the State. To this end, it is also hereby declared that within the 
meaning of the North Carolina Constitution expenditures for such projects and 
obligations incurred for such projects are for public purposes, that county and 
municipal! and other local government expenditures and obligations incurred 
therefor are necessary expenses, and that county expenditures therefor are for 
special purposes for which the special approval of the General Assembly is 
hereby given. (1969, ec. 724, 968.) 


Editor’s Note. — The reference to the 
Constitution in this section is to the 
Constitution adopted in 1868, as amended. 


§ 143-215.40. Resolutions and ordinances assuring local cooperation. — 
(a) The boards of commissioners of the several counties, in behalf of their 
respective counties, the governing bodies of the several municipalities, in 
behalf of their respective municipalities, the governing bodies of any other 
local government units, in behalf of their units, and the North Carolina Board 
of Water and Air Resources, in behalf of the State of North Carolina, subject to 
the approval of the Governor and the Advisory Budget Commission, are hereby 
authorized to adopt such resolutions or ordinances as may be required giving 
assurances to any appropriate agency of the United States government for the 
fulfillment of the required items of local cooperation as expressed in acts of 
Congress or congressional documents, as conditions precedent to the 
accomplishment of river and harbor, flood control or other such civil works 
projects, when it shall appear, and is determined by such board or governing 
body that any such project will accrue to the general or special benefit of such 
county or municipality or to a region of the State. In each case where the 
subject of such local cooperation requirements comes before a board of county 
commissioners or the governing body of any municipality or other local unit a 
copy of its final action, whether it be favorable or unfavorable, shall be sent to 
the Director of the Department of Water and Air Resources for the 
information of the Governor. 

(b) Within the meaning of this Part, a “local government unit” means any 
local subdivision or unit of government or local public corporate entity (other 
than a county or municipality), including any manner of special district or 
public authority. (1969, cc. 724, 968.) 


§ 143-215.41. Items of cooperation to which localities and the State may 
bind themselves. — Such resolutions and ordinances may irrevocably bind 
such county, municipality, other local unit, of the State of North Carolina, 
acting through the Board of Water and Air Resources, to the following when 
included as requirements of local cooperation for a federal water resources 
development project: 

(1) To provide, without cost to the United States, all lands, easements, and 
rights-of-way required for construction and subsequent maintenance 
of the project and for aids to navigation, if required, upon the request 
of the Chief of Engineers, or other official to be required in the 
general public interest for initial and subsequent disposal of spoil, and 
also necessary retaining dikes, bulkheads, and embankments therefor, 
or the costs of such retaining works; 

(2) To hold and save the United States free from damages due to the 
construction works and subsequent maintenance of the project; 

(3) To provide firm assurances that riverside terminal and transfer 
facilities will be constructed at the upper limit of the modified project 
to permit transfer of commodities from or to plants and barges; 

(4) To provide and maintain, without cost to the United States, depths in 
berthing areas and local access channels serving the terminals 
commensurate with depths provided in related project areas; 

(5) To accomplish, without cost to the United States, such alterations, if 
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any, as required in sewer, water supply, drainage, electrical power 
lines, and other utility facilities, as well as their maintenance; 

(6) To provide, without cost to the United States, all lands, easements, 
rights-of-way, utility relocations and alterations, and, with the 
concurrence and under the direction of the Board of Transportation, 
highway or highway bridge construction and alterations necesssary 
for project construction; 

(7) To adjust all claims concerning water rights; 

(8) To maintain and operate the project after completion, without cost to 
the United States, in accordance with regulations prescribed by the 
Secretary of the Army or other responsible federal official, board, or 
agency; 

(9) To provide a cash contribution for project costs assigned to project 
features other than flood control; 

(10) To prevent future encroachment which might interfere with proper 
functioning of the project for flood control; 

(11) To provide or satisfy any other items or conditions of local 
cooperation as stipulated in the congressional or other federal 
document covering the particular project involved. 


This section shall not be interpreted as limiting but as descriptive of the 
items of local cooperation, the accomplishment of which counties, 
municipalities and the State are herein authorized to irrevocably bind 
themselves; it being intended to authorize counties, municipalities and the 
Board of Water and Air Resources in behalf of the State to comply fully and 
completely with all of the items of local cooperation as contemplated by 
Congress and as stipulated in the congressional acts or documents concerned, 
or project reports by the Army Chief of Engineers, the Administrator of the 
Soil Conservation Service, the Board of Directors of the Tennessee Valley 
Authority, or other responsible federal official, board or agency. (1969, cc. 724, 
OS ELL MC CaS Kn) 

Editor’s Note. — The 1973 amendment 
substituted “Board of Transportation” for 


thereof the word ‘of’ immediately following the 
words ‘the State of North Carolina’ and 


“State Highway Commission” in subdivision 
(6). 

Session Laws 1973, c. 621, s. 1, directs that 
this section be amended “by striking from line 2 


inserting in lieu thereof the word ‘or’.” Since 
the word “of” precedes, rather than follows, 
“the State of North Carolina,” no effect can be 
given to the amendment. 


§ 143-215.42. Acquisition of lands. — (a) For the purpose of complying 
with the terms of local cooperation as specified in Chapter 143, Article 21, Part 
4, and as stipulated in the congressional document covering the particular 
project involved, any county, municipality, other local government unit or the 
State of North Carolina, acting on behalf of the Board of Water and Air 
Resources, may acquire the necessary lands, or interest in lands, by lease, 
purchase, gift or condemnation. A municipality, county or other local 
government unit may acquire such lands by any of the aforesaid means outside 
as well as inside its territorial boundaries, if the local governing body finds 
that substantial benefits will accrue to property inside such territorial 
boundaries as aresult of such acquisition. 

(b) The power of condemnation herein granted to counties, municipalities 
and other local government units may be exercised only after: 


(1) The municipality, county or other local unit makes application to the 
Board of Water and Air Resources, identifying the land sought to be 
oe and stating the purposes for which said land is needed; 
an 

(2) The Board of Water and Air Resources finds that the land is sought to 
be acquired for a proper purpose within the intent of Chapter 1438, 
Article 21, Part 4. The findings of the Board of Water and Air 
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Resources will be conclusive in the absence of fraud, notwithstanding 
any other provision of law. 

(c) The Board of Water and Air Resources shall certify copies of its findings 
to the applicant municipality, county, or other local unit, and to the clerk of 
superior court of the county or counties wherein any of the land sought to be 
condemned lies for recordation in the special proceedings thereof. 

(d) For purposes of this section: 

(1) The term “interest in land’ means any land, right-of-way, rights of 
access, privilege, easement, or other interest in or relating to land. 
Said “interest in land” does not include an interest in land which is 
held or used in whole or in part for a public water supply, unless such 
“interest in land” is not necessary or essential for such uses or 
purposes. 

(2) A “description” of land shall be sufficient if the boundaries of the land 
are described in such a way as to convey an intelligent understanding 
of the location of the land. In the discretion of the applicant, 
boundaries may be described by any of the following methods or by 
any combination thereof: by reference to a map; by metes and bounds; 
by general description referring to natural boundaries, or to 
boundaries of existing political subdivisions or municipalities, or to 
boundaries of particular tracts or parcels of land. 

(e) The procedure in all condemnation proceedings pursuant to this section 
shall conform as nearly as possible to the procedure provided in General 
Statutes Chapter 40, Article 2, and all acts amendatory thereof. 

(f) Interests in land acquired pursuant to this section may be used in such 
manner and for such purpose as the condemning authority deems best. If the 
local government unit so determines, such lands may be sold, leased, or rented, 
subject to the prior approval of the Board of Water and Air Resources. The 
State may sell, lease or rent any lands acquired by it, and if the Board of Water 
and Air Resources is participating with any local government unit or units in a 
water resources project under this Article, may convey such lands or interests 
to the unit or units as a part of its participation therein. 

(g) This section is intended to confer supplementary and additional 
authority, and not to confer exclusive authority nor to impose cumulative 
requirements. If a municipality, county or other local government unit is 
authorized to acquire lands or interests in lands by some other law (such as by 
General Statutes Chapter 139, 153, 160, or 162A) as well as by this section, 
compliance with the requirements of this section or the requirements of such 
other law will be sufficient. 

(h) This section shall not authorize acquisition by condemnation of interests 
in land within the boundaries of any project to be constructed by the Tennessee 
Valley Authority, its agents or subdivision or any project licensed by the 
Federal Power Commission or interests in land owned or held for use by a 
public utility, as defined in G.S. 62-3. No commission created pursuant to G.S. 
158-8 shall condemn or acquire any property to be used by the Tennessee 
Valley Authority, its agents or subdivision. (1969, cc. 724, 968; 1973, c. 621, ss. 
2-4.) 

Editor’s Note. — The 1973 amendment 
deleted “or” preceding “other local government 
unit” and inserted “or the State of North 


condemning authority” for “purposes as the 
local governing body” in the first sentence, 
rewrote the second sentence and added the 


Carolina, acting on behalf of the Board of 
Water and Air Resources” in the first sentence 
of subsection (a), inserted ‘to counties, 
municipalities and other local government 
units” in the introductory paragraph of 
subsection (b), and substituted “purpose as the 


third sentence of subsection (f). 

Chapter 153, referred to in subsection (g) of 
this section, was repealed by Session Laws 
1973, c. 822. See now Chapter 153A. The major 
part of Chapter 160 has also been repealed. See 
now Chapter 160A. 
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§ 143-215.43. Additional powers. — For the purpose of complying with 
requirements of local cooperation as described in this Part, county and 
municipal governing bodies shall also have the power to accept funds, and to 
use general tax funds for necessary project purposes, including project 
maintenance. (1969, ec. 724, 968.) 


Part 5. Right of Withdrawal of Impounded Water. 


§ 143-215.44. Right of withdrawal. — (a) A person who lawfully impounds 
water for the purpose of withdrawal shall have a right of withdrawal of excess 
volume of water attributable to the impoundment. Within the meaning of this 
subsection, the word “purpose” shall include one of several purposes in a 
multiple purpose impoundment. 

(b) A “right of withdrawal,” within the meaning of this Part, is an interest 
which establishes a right to withdraw an excess volume of water superior to 
other interests in the water. 

(c) “Excess volume of water,’ within the meaning of this Part, is that 
volume which may be withdrawn from an impoundment or from a watercourse 
below the impoundment without foreseeably reducing the rate of flow of a 
watercourse below that which would obtain in that watercourse if the 
impoundment did not exist. 

(d) “Impound,” within the meaning of this Part, shall include but is not 
limited to financial contributions or the assurance of financial contributions in 
the construction or operation of an impoundment. 

(e) A “person,” within the meaning of this Part, is any and all persons, 
including (but not limited to) individuals, firms, partnerships, associations, 
public or private institutions, municipalities or counties or local government 
units (as defined in G.S. 148-215.40(b)), governmental agencies, or private or 
public corporations organized under the laws of this State or any other state or 
PDUDLLY A Ler aeen ints. Te) 


§ 143-215.45. Transfer of right of withdrawal. — A person with a right of 
withdrawal may assign or transfer it in whole or in part to another, subject to 
those rights of reassignment or transfer by the State specified in G.S. 
143-354(11). A person who has a right of withdrawal of excess volume of water 
by virtue of an assignment or transfer has an interest in water superior to 
other interests only to the extent that his withdrawal is in accordance with the 
terms of the assignment or transfer. (1971, c. 111, s. 1.) 


§ 143-215.46. Exercise of right of withdrawal. — A person may exercise 
his right of withdrawal by withdrawing directly from the impoundment, from 
a watercourse below the impoundment, or from both; provided, however, that 
the exercise of the right of withdrawal shall not require any person other than 
the holder of said right to incur additional capital expenditures in order to 
enable the holder of said right to withdraw any excess volume of water from a 
watercourse below the impoundment. (1971, ¢. 111, s. 1.) 


§ 143-215.47. Effect of right of withdrawal on discharges of water. — 
Neither a right of withdrawal nor any assignment or transfer of said right may 
be asserted in defense against a claim that the method of releasing or 
discharging water is improper, that the quality of water has been impaired by 
the withdrawal or release of the water or by its return to the stream following 
its use, that water has been diverted without authority from the basin from 
which it was withdrawn, or that water resulting from augmentation of the 
natural streamflow to control water quality has been withdrawn. (1971, c. 111, 
fat RY: 


§ 143-215.48. Determining streamflows. — (a) In litigation in which the 
rate of flow of water that would exist in the absence of an impoundment is in 
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issue, that rate shall be deemed to be the minimum average flow for a period of 
seven consecutive days that have an average recurrence of once in 10 years 
unless a party to the litigation introduces a calculation that more closely 
approximates the actual rate. A determination made by the Board of Water 
and Air Resources (i) of either that minimum average flow, or (ii) that adopts a 
calculation that more closely approximates the actual rate of flow, and 
introduced by one of the parties to the litigation, shall be prima facie correct. 

(b) The Board of Water and Air Resources is authorized to make the 
determinations specified in subsection (a) of this section and to require the 
submission of such reports and make such inspections as are necessary to 
permit those determinations. (1971, c. 111, s. 1.) 


§ 143-215.49. Right of withdrawal for use in community water supply. — 
A person operating a municipal, county, community or other local water 
distribution or supply system and having a right of withdrawal may assert 
that right when its withdrawal is for use in any such water system as well as in 
other circumstances. (1971, ¢. 111, s. 1.) 


§ 143-215.50. Interpretation with other statutes. — Whether rights of 
withdrawal shall have effect in a capacity use area declared by the Board of 
Water and Air Resources under the Water Use Act of 1967 shall be in the 
discretion of the Board. This Part shall be subject to the provisions of the 
a and Air Resources Act, and the Dam Safety Law of 1967. (1971, c. 111, 
S. 


Part 6. Floodway Regulation. 


§ 143-215.51. Preamble. — The purpose of this Part is to specify means for 
regulation of artificial obstructions in floodways. It is hereby declared that the 
channel and a portion of the floodplain of all the State’s streams will be 
designated as a floodway, in which artificial obstructions may not be placed 
except in accordance with the provisions of this Part. The purpose of 
designating these areas as a floodway is to help control and minimize the 
extent of floods by preventing obstructions which inhibit water flow and 
increase flood height and damage, and thereby to prevent and minimize loss of 
life, injuries, property damage and other losses (both public and private) in 
flood hazard areas, and to promote the public health, safety and welfare of 
citizens of North Carolina in flood hazard areas. (1971, c. 1167, s. 3; 1973, ¢c. 621, 


~ 


aay 

Editor’s Note. — The 1973 amendment management with local levels of government” 
deleted, at the end of the first sentence, “by and substituted, at the end of the second 
responsible local governments with guidance, sentence, ‘in accordance with the provisions of 
coordination and_ assistance from State this Part’ for “with the permission of the 
government, consonant with the State policy of | responsible local government.” 
vesting primary responsibility for floodplain 


§ 143-215.52. Definitions. — As used in this Part, unless the context 
otherwise requires: 

(1) “Artificial obstruction” means any obstruction which is not a natural 
obstruction, including any which, while not a significant obstruction 
in itself, is capable of accumulating debris and thereby reducing the 
flood-carrying capacity of the stream. 

(2) “Floodway” means that portion of the channel and floodplain of a 
stream designated to provide passage for the 100-year flood, without 
ee gee the elevation of that flood at any point by more than one 
oot. 

(3) “Local government” means any county or municipal corporation. 

(4) “Natural obstruction” includes any rock, tree, gravel, or analogous 
natural matter that is an obstruction and has been located within the 
floodway by a nonhuman cause. 
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(5) “Stream” means a watercourse that collects surface runoff from an 
area of one square mile or greater. This does not include flooding due 
to tidal or storm surge on estuarine or ocean waters. (1971, ¢c. 1167, 
3.0.) 


§ 143-215.53. Artificial obstruction prohibited. — The placement of any 
artificial obstruction in the floodway of any stream after the floodway has 
been delineated pursuant to G.S. 143-215.56 is hereby prohibited, except as set 
forth in G.S. 143-215.54, unless a permit has been obtained for such artificial 
obstruction from the responsible local government. No damageable portion of a 
structure located outside the floodway may be below the elevation that would 
be attained by the 100-year flood if the stream were contained within the 
floodway. (1971, c. 1167, s. 3.) 


§ 143-215.54. Floodway uses. — (a) Local governments are empowered to 
grant permits for the use of the floodways consistent with the purposes of this 
Barts 

(b) The following uses may be made of floodways as a matter of right 
without a permit issued under this Part: 

(1) General farming, pasture, outdoor plant nurseries, horticulture, 
forestry, wildlife sanctuary, game farm, and other similar 
agricultural, wildlife and related uses. 

(2) Loading areas, parking areas, rotary aircraft ports, and other similar 
industrial-commercial uses. 

(3) Lawns, gardens, parking, play areas, and other similar uses. 

(4) Golf courses, tennis courts, driving ranges, archery ranges, picnic 
grounds, parks, swimming pools, hiking or horseback-riding trails, 
open space and other similar private and public recreational uses. 

(5) Streets, bridges, overhead utility lines, railway lines and 
rights-of-way, creek and storm drainage facilities, sewage or waste 
treatment plant outlets, water supply intake structures, and other 
similar public, community or utility uses. 

(6) Temporary facilities (for a specified number of days), such as Cisplays, 
circuses, carnivals, or similar transient amusement enterprises. 

(7) Boat docks, ramps, piers, or similar structures. 

(Pei AMS sab ideal WORtLO L6G O00 LasCeOcl eS. 5.) 

Editor’s Note. — The 1973 amendment 
inserted “railway lines and rights-of-way” in 
subdivision (b)(d). 

§ 143-215.55. Existing artificial obstructions. — Artificial obstructions 
existing in a floodway on July 1, 1971, shall not be considered to be in violation 
of this Part. However, they may not be enlarged or replaced in part or in whole, 
without a permit, as provided by this Part in the case of a proposed artificial 
obstruction. Local governments are empowered to acquire, by purchase, 
exchange, or condemnation such existing artificial obstructions if deemed 
necessary by the responsible local government for the purpose of avoiding flood 
damages. The procedure in all condemnation proceedings pursuant to this 
section shall conform as nearly as possible to the procedure provided in G.S. 
Chapter 40, Article 2, and all acts amendatory thereof. (1971, c. 1167, s. 3.) 


§ 143-215.56. Delineation of floodway; powers of Board of Water and Air 
Resources; powers of local governments. — (a) For the purpose of 
delineating the floodway and evaluating the possibility of flood damages, 
responsible local governments are empowered to: 

(1) Request technical assistance from the competent federal agencies, 
including the Army Corps of Engineers, the Soil Conservation Service, 
the Tennessee Valley Authority, and the U.S. Geological Survey, or 
successor agencies, and 
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(2) Utilize the reports and data supplied by federal and State agencies as 
the basis for the exercise by local ordinance or resolution of the 
powers and_ responsibilities conferred on_ responsible local 
governments by this Part. 

(b) The Board of Water and Air Resources shall be empowered to render 
advice and assistance to any local government having responsibilities under 
this Part. In exercising this function it shall specifically be authorized to 
furnish manuals, suggested standards, plans, and other technical data; to 
conduct training programs; and to give advice and assistance with respect to 
handling of particular applications; but it shall not be limited to such activities. 
In the exercise of its powers to adopt rules and regulations interpreting and 
applying the provisions of this Part, the Board may adopt (but is not limited to 
adopting) regulations interpreting any of the terms used in this Part, including 
regulations supplementing the definitions provided in this Part. A copy of 
every regulation adopted by the Board interpreting or applying the provisions 
of this Part, shall be filed by the Board with the chairman of the governing 
body of each county and municipality within the State, as well as with the 
Secretary of State as required by G.S. 148-195. 

(c) A local government may delineate any floodway subject to its regulation 
by showing it on a map or drawing, by a written description, or any 
combination thereof, to be designated appropriately and filed permanently 
with the clerk of superior court and with the register of deeds in the county 
where the land lies. The Board of Water and Air Resources may delineate a 
floodway, in the same manner and subject to the same requirement, when the 
reach of astream in which a floodway is determined by the Board to be needed 
exceeds the jurisdiction of a single local government. Alterations in the lines 
delineated shall be indicated by appropriate entries upon or addition to such 
map or description. Such entries or additions shall be made by or under the 
direction of the clerk of superior court. Photographic, typed or other copies of 
such map or description, certified by the clerk of superior court, shall be 
admitted in evidence in all courts and shall have the same force and effect as 
would the original map or description. A local government or the Board may 
provide for the redrawing of any such map. A redrawn map shall supersede for 
all purposes the earlier map or maps which it is designated to replace upon the 
filing and approval thereof as designated and provided above. 

(d) If the Board of Water and Air Resources determines that the floodway of 
any stream or stream segment should be delineated and the use thereof 
controlled as provided in this Part, and the local governments within which 
the stream or segment lies have not delineated the floodway or controlled uses 
therein, the Board shall advise the local governments of its intent to delineate 
the floodway, and it shall be the responsibility of the local governments to 
control uses therein. At least 30 days prior to the effective date specified in the 
resolution of the Board establishing any floodway, notice of the effective date 
and copies of such rules and regulations shall be delivered to every affected 
local government along with copies of all maps and plans delineating the 
floodway. Public notice of the resolution shall be given at least 30 days prior to 
the effective date by publication of a notice once a week for two successive 
weeks in a newspaper or newspapers having general circulation in the county 
or counties in which each affected local government lies and by posting a copy 
of the notice at the courthouse of each such county, along with a sketch map 
showing the stream or stream segment affected. The notice shall be adequate 
to apprise all interested persons of the nature of the rules and regulations, the 
effective date thereof, the stream or stream segment affected, and the manner 
in which more detailed information may be secured. (1971, c. 1167, s. 3; 1973, e. 
OAte ss: hea 

Editor’s Note. — The 1973 amendment 
rewrote subsection (c) and added subsection (d). 
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§ 143-215.57. Procedures in issuing permits. — (a) Responsible local 
governments are empowered to establish application forms and require such 
maps, plans, and other information as necessary for the issuance of permits in 
a manner consonant with the objectives of this Part. They shall consider the 
‘effects of a proposed artificial obstruction in a floodway in creating danger to 
life and property 

(1) By water which may be backed up or diverted by such obstruction; 

(2) By the danger that the obstruction will be swept downstream to the 
injury of others; and 

(3) By the injury or damage at the site of the obstruction itself. 

For this purpose they may take into account anticipated development in the 
foreseeable future which may be adversely affected by the obstruction, as well 
as existing development. 

(b) In prescribing standards and requirements for the issuance of permits 
under this Part, and in issuing such permits, responsible local governments 
shall proceed as in the case of an ordinance for the better government of the 
county or municipality, as the case may be. A municipality may exercise the 
powers granted in this Part not only within its corporate boundaries but also 
within the area of its extraterritorial zoning jurisdiction. A county may 
exercise the powers granted in this Part at any place within the county outside 
the zoning jurisdiction of any municipalities in the county. The county may 
regulate territory within the zoning jurisdiction of any municipality whose 
governing body, by resolution, agrees to such regulation; provided, however, 
that any such municipal governing body may, upon one year’s written notice, 
withdraw its approval of the county regulations, and those regulations shall 
have no further effect within the municipality’s jurisdiction. 

(c) The local governing body is hereby empowered to adopt such regulations 
as it may deem necessary concerning the form, time, and manner of 
submission of applications for permits under this Part. Such regulations may 
provide for the issuance of permits under this Part by the local governing body 
or by such agency as may be designated by said body, as prescribed by the 
governing body. Every final decision granting or denying a permit under this 
Part shall be subject to review by the superior court of the county, with the 
right of jury trial at the election of the party seeking review. The time and 
manner of election of a jury trial shall be governed by G.S. 1A-1, Rule 38(b) of 
the Rules of Civil Procedure. Pending the final disposition of any such appeal, 
no action shall be taken which would be unlawful in the absence of a permit 
issued under this Part. (1971, c. 1167, s. 3.) 


§ 143-215.58. Violations and penalties. — (a) Any violation of this Part or 
of any ordinance adopted (or of the provisions of any permit issued) under the 
authority of this Part shall constitute a misdemeanor. 

(b) Failure to remove any artificial obstruction or enlargement or 
replacement thereof, that violates this Part or any ordinance adopted (or the 
provision of any permit issued) under the authority of this Part, shall 
constitute a separate violation of this Part for each 10 days that such failure 
continues after written notice from the county or municipal governing body. 

(c) In addition to or in lieu of other remedies, the county or municipal 
governing body may institute any appropriate action or proceeding to restrain 
or prevent any violation of this Part or of any ordinance adopted (or of the 
provisions of any permit issued) under the authority of this Part, or to require 
any person, firm or corporation which has committed any such violation to 
remove a violating obstruction or restore the conditions existing before the 
placement of the obstruction. (1971, ¢. 1167, s. 3.) 


§ 143-215.59. Other approvals required. — (a) The granting of a permit 
under the provisions of this Part shall in no way affect any other type of 
approval required by any other statute or ordinance of the State or any 


219 


§ 143-215.60 CH. 143. STATE DEPARTMENTS, ETC. § 143-215.62 


political subdivision of the State, or of the United States, but shall be construed 
as an added requirement. 

(b) No permit for the construction of any structure to be located within a 
floodway shall be granted by a political subdivision unless the applicant has 
first obtained the permit required by this Part. (1971, ¢. 1167, s. 3.) 


§ 143-215.60. Liability for damages. — No action for damages sustained 
because of injury caused by an obstruction for which a permit has been granted 
under this Part shall be brought against the State or any political subdivision 
of the State, or their employees or agents. (1971, c. 1167, s. 3.) 


§ 143-215.61. Floodplain management. — The provisions of this Part shall 
not preclude the imposition by responsible local governments of land use 
controls and other regulations in the interest of floodplain management for the 
floodplain or the floodway. (1971, c. 1167,s. 3.) 


Part 6A. Hurricane Flood Protection and Beach Erosion 
Control Project Revolving Fund. 


§ 143-215.62. Revolving fund established; conditions and procedures. — 
(a) There is established under the control and direction of the North Carolina 
Board of Water and Air Resources, a Hurricane Flood Protection and Beach 
Erosion Control Project Revolving Fund, to consist of any moneys that may be 
appropriated for use through the fund by the General Assembly or that may be 
made available to it from any other source for the purpose of financing the 
local portion of the nonfederal share of the cost of hurricane flood protection 
and beach erosion control projects. The Board shall, when funds are available, 
and in accordance with priorities established by the Board, make advances 
from the fund to any county or municipality for: 

(1) Advance planning and engineering work necessary or desirable in 
order to promote the development, construction, or preservation of 
hurricane flood protection and beach erosion works or projects; 

(2) Construction of hurricane flood protection and beach erosion control 
works or projects, or other related costs which are a responsibility of 
local government, including costs associated with construction, such 
as the acquisition of land or rights-of-way or the relocation of public 
roads and utilities; | 

(3) Maintenance and nourishment of the constructed works or project. 
Such advances shall be subject to repayment by the recipient to the 
Board from the proceeds of bonds or other obligations for the beach 
erosion control and hurricane flood protection works or projects, or 
from other funds available to the recipient, including grants. 

(b) Prior to making any advance to a county or municipal government the 
Board shall advise the county or municipal government: 

(1) Its opinion as to whether or not the projected works or project would 
further beach erosion control or provide protection to life or property 
from floodwaters resulting from hurricanes; 

(2) Its opinion as to whether or not there is a reasonable prospect of 
federal aid in the financing of the projected works or project and 
whether or not the advance will exceed the local portion of the 
nonfederal share of the cost of the works or project to be financed by 
the county or municipality making the application; 

(3) Its opinion as to whether or not the anticipated financial outlays in 
connection with the projected works or project for the county or 
municipality making the application would constitute an 
unreasonable burden on the citizens of the county or municipality. 

The Board shall make no advance to a county or municipal government without 
first receiving satisfactory assurances from such government that the 
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projected works or project shall be undertaken and the funds advanced repaid 
as provided herein. 

(c) Repayment of any advance may be in equal installments or in a lump 
sum, but the term for such repayment shall not exceed a term of 10 years. All 
moneys received from repayments on advances shall be paid into the revolving 
fund and shall be used for the purposes set forth in this section. 

(d) The Board may adopt such rules and regulations with respect to making 
application as are consistent with the terms and purposes of this section. (1971, 
c31159, 3.1.) 


Part 7. Water and Air Quality Reporting. 


§ 143-215.63. Short title. — This Part shall be known and may be cited as 
the Water and Air Quality Reporting Act of 1971. (1971, c. 1167, s. 9.) 


Editor’s Note. — Session Laws 1971, c. 1167, 
s. 11, contains a severability clause. 


§ 143-215.64. Purpose. — The purpose of this Part is to require all persons 
who are subject to the provisions of G.S. 143-215.1 to file reports with the 
Board of Water and Air Resources covering the discharge of waste and air 
contaminants to the waters and outdoor atmosphere of the State and to 
establish and maintain approved systems for monitoring the quantity and 
quality of such discharges and their effects upon the water and air resources of 
tie wptate.( LUTI~c, LLoT.s: OD 


§ 143-215.65. Reports required. — All persons subject to the provisions of 
G.S. 143-215.1 who discharge wastes to the waters or emit air contaminants to 
the outdoor atmosphere of this State shall file monthly reports with the Board 
setting forth the volume and characteristics of wastes discharged or air 
contaminants emitted daily or such other period of time as may be specified by 
the Board in its official regulations. Such reports shall be filed on forms either 
provided by or approved by the Board and shall include such pertinent data 
with reference to the total and average volume of wastes or air contaminants 
discharged, the strength and amount of each waste substance or air 
contaminant discharged, the type and degree of treatment such wastes or air 
contaminants received prior to discharge and such other information as may be 
specified by the Board in its official regulations. The information shall be used 
by the Board only for the purpose of air and water pollution control. The Board 
shall provide proper and adequate facilities and procedures to safeguard the 
confidentiality of proprietary manufacturing processes except. that 
confidentiality shall not extend to wastes discharged or air contaminants 
emitted. (1971, c. 1167, s. 9.) 


§ 143-215.66. Monitoring required. — In order to provide for adequately 
monitoring the discharge of wastes to the waters and the emission of 
contaminants to the outdoor atmosphere and their effects upon the quality of 
the environment, all persons subject to the provisions of G.S. 148-215.1 who 
cause such discharges or emissions shall establish and maintain adequate 
water and air quality monitoring systems and report the data obtained 
therefrom to the Board. Each monitoring system shall include the collection of 
water or air quality data as appropriate from such locations, in such detail, and 
with such frequency as shall be reasonably required by the Board, in its official 
regulations, for evaluating the efficiency of treatment facilities or air-cleaning 
devices and the effects of the discharges or emissions upon the waters and air 
resources of the State. (1971, c. 1167, s. 9.) 


§ 143-215.67. Acceptance of wastes to disposal systems and air-cleaning 
devices. — No person subject to the provisions of G.S. 143-215.1 shall willfully 
cause or allow the discharge of any wastes or air contaminants to a 
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waste-disposal system or air-cleaning device in excess of the capacity of the 
disposal system or cleaning device or any wastes or air contaminants which the 
disposal system or cleaning device cannot adequately treat. (1971, c. 1167, s. 9.) 


§ 143-215.68. Rules and regulations. — The Board is hereby specifically 
authorized to adopt appropriate report forms and such rules and regulations as 
deemed necessary for the implementation of this Part. (1971, c. 1167, s. 9.) 


§ 143-215.69. Penalties. — Any person who violates any provisions of this 
Part or any regulations adopted by the Board for its implementation shall be 
guilty of a misdemeanor and shall be liable to a penalty of not less than one 
hundred dollars ($100.00), nor more than one thousand dollars ($1,000) for each 
violation and each day such person shall fail to comply after having been 
officially notified by the Board shall constitute a separate offense subject to 
the foregoing penalty. (1971, c. 1167, s. 9.) 


§§ 143-215.70 to 143-215.74: Reserved for future codification purposes. 





ARTICLE 21A. 
Qil Pollution Control. 
Part 1. General Provisions. 


§ 143-215.75. Title. — This Article shall be known and may be cited as the 
“Qil Pollution Control Act of 1973.” (1973, c. 534, s. 1.) 


Editor’s Note. — The last section of this Carolina (G.S. Chapter 143, Article 21, 
Article as it appears in Session Laws 1973, ec. Part 1 and related statutes). 
534, provides: (ii) The provisions of this Article, in their 
“Severability. — (a) General Severability application to inland waters and 
Clause. — If any provision of this Article or the related lands, are intended to be 
application thereof to any person or severable from those provisions in 
circumstance is held invalid, whether by their application to coastal and marine 
federal or State constitutions or laws, such waters and related lands. 
invalidity shall not affect other provisions or (iii) The various liability and penalty 
applications of the Article which can be given provisions of this Article (including 
effect without the invalid provision or G.S. 143-484 [143-215.88], G.S. 143-485 
application, and to this end the provisions of [143-215.89], G.S. 143-486 [143-215.90], 
this Article are declared to be severable. GS. 148-487(a) [143-215.91(a)] and 
“(b) Special Severability Clause. — Without G.S. 143-487(b) [143-215.91(b)], as well 
limiting the effect of subsection (a) of this as the several components of each of 
section, the following provisions of this Article said sections and subsections) are 
are hereby specifically declared to be severable: intended to be severable from one 
(i) This Article in its entirety is intended another. 
to be severable from the general water (iv) Part 3 of this Article is intended to be 
pollution control laws of North severable from Part 2.” 





§ 143-215.76. Purpose. It is the purpose of this Article to promote the 
health, safety, and welfare of the citizens of this State by protecting the land 
and the waters over which this State has jurisdiction from pollution by oil, oil 
products and oil by-products. It is not the intention of this Article to exercise 
jurisdiction over any matter as to which the United States government has 
exclusive jurisdiction, nor in any wise contrary to any governing provision of 
federal law, and no provision of this Article shall be so construed. The General 
Assembly further declares that it is the intent of this Article to support and 
complement applicable provisions of the Federal Water Pollution Control Act, 
as amended, 33 U.S.C. section 1251, et seq., as amended, and the National 
Contingency Plan for removal of oil adopted pursuant thereto. (1973, c. 534, s. 
1.) 


§ 143-215.77. Definitions. 
otherwise requires: 
(1) “Barrel” shall mean 42 U.S. gallons at 60 degrees Fahrenheit. 
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(2) “Board” shall mean the North Carolina Board of Water and Air 
Resources.. 

(3) “Director” shall mean the North Carolina Director of Water and Air 
Resources. 

(4) “Discharge” shall mean, but shall not be limited to, any emission, 
spillage, leakage, pumping, pouring, emptying, or dumping of oil into 
waters, or upon land in such proximity to waters that oil is reasonably 
likely to reach the waters, but shall not include discharges in amounts 
determined by the Board to be not harmful to the public health or 
welfare (including but not limited to fish, shellfish, wildlife and public 
and private property, shorelines, and beaches); provided, however, 
that this Article shall not be construed to prohibit the oiling of 
driveways, roads or streets for reduction of dust or routine 
maintenance; provided further, that the use of oil, oil-based products, 
or chemicals on the land or waters by any State, county, or municipal 
government agency in any program of mosquito or other pest control, 
or their use by any person on agricultural, horticultural, or forestry 
crops, or in connection with aquatic weed control or structural pest 
and rodent control, in a manner approved by the State, county, or 
local agency charged with authority over such uses, shull not 
constitute a discharge. 

(5) “Having control over oil” shall mean, but shall not be limited to, any 
person using, transferring, storing, or transporting oil immediately 
prior to a discharge of such oil onto the land or into the waters of the 
State, and specifically shall include carriers and bailees of such oil. 

(6) “Land” shall mean only land from which it is reasonably likely that oil 
will flow into the waters of this State. 

(7) “Office” shall mean the North Carolina Office of Water and Air 
Resources. 

(8) “Oil” shall mean oil of any kind and in any form, including, but 
specifically not limited to, petroleum, crude oil, diesel oil, fuel oil, 
gasoline, lubrication oil, oil refuse, oil mixed with other waste, oil 
sludge, petroleum related products or by-products, and all other liquid 
hydrocarbons, regardless of specific gravity, whether singly or in 
combination with other substances. 

(9) “Oil bailee” shall mean any person who accepts oil to hold in trust for 
another for a special purpose and for a limited period of time. 

(10) “Oil carrier” shall mean any person who engages in the transportation 
of oil for compensation. 

(11) “Oil terminal facility” shall mean any facility of any kind and related 
appurtenances located in, on or under the surface of any land, or 
water, including submerged lands, which is used or capable of being 
used for the purpose of transferring, transporting, storing, processing, 
or refining oil; but shall not include any facility having a storage 
capacity of less than 500 barrels, nor any retail gasoline dispensing 
operation serving the motoring public. A vessel shall be considered an 
oil terminal facility only in the event that it is utilized to transfer oil 
from another vessel to an oil terminal facility; or to transfer oil 
between one oil terminal facility and another oil terminal facility; or 
is used to store oil. 

(12) “Operator” shall mean any person owning or operating an oil terminal 
facility or pipeline, whether by lease, contract, or any other form of 
agreement. 

(13) “Person” shall mean any and all natural persons, firms, partnerships, 
associations, public or private institutions, municipalities or political 
subdivisions, governmental agencies, or private or public corporations 
organized or existing under the laws of this State or any other state or 
country. 


223 


§ 143-215.78 CH. 143. STATE DEPARTMENTS, ETC. § 143-215.80 


(14) “Pipeline” shall mean any conduit, pipe or system of pipes, and any 
appurtenances related thereto and used in conjunction therewith, 
used, or capable of being used, for transporting or transferring oil to, 
from, or between oil terminal facilities. 

(15) “Restoration” or “restore” shall mean any activity or project 
undertaken in the public interest or to protect public interest or to 
protect public property or to promote the public health, safety or 
welfare for the purpose of restoring any lands or waters affected by 
an oil discharge as nearly as is possible or desirable to the condition 
which existed prior to the discharge. 

(16) “Transfer” shall mean the transportation, on-loading or off-loading of 
oil between or among two or more oil terminal facilities; between or 
among oil terminal facilities and vessels; and between or among two 
or more vessels. 

(17) “Vessel” shall include every description of watercraft or other 
contrivance used, or capable of being used, as a means of 
transportation on water, whether self-propelled or otherwise, and 
shall include, but shall not be limited to, barges and tugs; provided 
that the term “vessel” as used herein shall not apply to any pleasure, 
sport or commercial fishing vessel which has a fuel capacity of less 
than 500 gallons and is not used to transport petroleum, petroleum 
products, or general cargo. 

“Waters” shall mean any stream, river, creek, brook, run, canal, 

swamp, lake, sound, tidal estuary, bay, reservoir, waterway or any 

other body or accumulation of water, surface or underground, public 
or private, natural or artificial, which is contained within, flows 
through, or borders upon this State, or any portion thereof, including 
those portions of the Atlantic Ocean over which this State has 
Jurisdiction (19 %3ecroo47seL4) 


§ 143-215.78. Oil pollution control program. — The Board shall establish 
within the office an oil pollution control program for the administration of this 
Article. The Board may employ and prescribe the duties of employees assigned 
LO.LHIS ACLLVIL Vell io..Cu004. Sols) 


§ 143-215.79. Inspections and investigations; entry upon property. — The 
Board, through its authorized representatives, is empowered to conduct such 
inspections and investigations as shall be reasonably necessary to determine 
compliance with the provisions of this Article; to determine the person or 
persons responsible for violation of this Article; to determine the nature and 
location of any oil discharge to the land or waters of this State; and to enforce 
the provisions of this Article. The authorized representatives of the Board are 
empowered upon presentation of their credentials to enter upon any private or 
public property, including boarding any vessel, for the purpose of inspection or 
investigation or in order to conduct any project or activity to contain, collect, 
disperse or remove oil discharges or to perform any restoration necessitated by 
an oll discharge. Neither the State nor its agencies, employees or agents shall 
be liable in trespass or damages arising out of the conduct of any inspection, 
investigation, or oil removal or restoration project or activity other than 
liability for damage to property or injury to persons arising out of the 
negligent or willful conduct of an employee or agent of the State during the 
course of an inspection, investigation, project or activity. (1973, c. 534, s. 1.) 


§ 143-215.80. Confidential information. — Any information relating to a 
secret process, device or method of manufacturing or production discovered or 
obtained in the course of an inspection, investigation, project or activity 
conducted pursuant to this Article shall not be revealed except as may be 
required by law or lawful order or process. (1978, c. 534, s. 1.) 


— 
—" 
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§ 143-215.81. Authority supplemental. — The authority and powers 
granted under this Article shall be in addition to, and not in derogation of, any 
authority or powers vested in the Board under any other provision of law, 
except to the extent that such other powers or authority may conflict directly 
with the powers and authority granted under this Article; and the Board is 
empowered to adopt such rules and regulations as are necessary to administer 
and carry out the purposes of this Article. (1978, c. 534, s. 1.) 


§ 143-215.82. Local ordinances. — Nothing in the Article shall be 
construed to deny any county, municipality, sanitary district, metropolitan 
sewerage district or other authorized local governmental entity, by ordinance, 
regulation or law, from exercising police powers with reference to the 
prevention and control of oil discharges to sewers or disposal systems. (1973, c. 
potasily 


Part 2. Oil Discharge Controls. 


§ 143-215.83. Discharges. — (a) Unlawful Discharges. — It shall be 
unlawful, except as otherwise provided in this Part, for any person to 
discharge, or cause to be discharged, oil into or upon any waters, tidal flats, 
beaches, or lands within this State, or into any sewer, surface water drain or 
other waters that drain into the waters of this State, regardless of the fault of 
the person having control over the oil, or regardless of whether the discharge 
was the result of intentional or negligent conduct, accident or other cause. 

(b) Excepted Discharges. — This section shall not apply to discharges of oil 
in the following circumstances: 

(1) When the discharge was authorized by an existing regulation of the 
Board. 
(2) When any person subject to liability under this Article proves that a 
discharge was caused by any of the following: 
a. An act of God. 
b. An act of war or sabotage. 
c. Negligence on the part of the United States government or fie 
State of North Carolina or its political subdivisions. 
d. An act or omission of a third party, whether any such act or 
omission was or was not negligent. 
e. Any act or omission by or at the direction of a law-enforcement 
officer or fireman. 

(c) Permits. — Any person who desires or proposes to discharge oil onto the 
land or into the waters of this State shall first make application for and secure 
the permit required by G.S. 148-215.1. Application shall be made pursuant to 
the rules and regulations adopted by the Board. Any permit granted pursuant 
to this subsection may contain such terms and conditions as the Board shall 
deem necessary and appropriate to conserve and protect the land or waters of 
this State and the public interest therein. (1978, c. 534, s. 1.) 


§ 143-215.84. Removal of prohibited discharges. — (a) Person 
Discharging. — Any person having control over oil discharged in violation of 
this Article shall immediately undertake to collect and remove the discharge 
and to restore the area affected by the discharge as nearly as may be to the 
condition existing prior to the discharge. If it is not feasible to collect and 
remove the discharge, the person responsible shall take all practicable actions 
to contain, treat and disperse the discharge; but no chemicals or other 
dispersants or treatment materials which will be detrimental to the 
environment or natural resources shall be used for such purposes unless they 
shall have been previously approved by the Board. 

(b) Removal by Board. — Notwithstanding the requirements of subsection 
(a) of this section, the Board is authorized and empowered to utilize any staff, 
equipment and materials under its control or supplied by other cooperating 
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State or local agencies and to contract with any agent or contractor that it 
deems appropriate to take such actions as are necessary to collect, investigate, 
perform surveillance over, remove, contain, treat or disperse oil discharged 
onto the land or into the waters of the State and to perform any necessary 
restoration. The director shall keep a record of all expenses incurred in 
carrying out any project cr activity authorized under this section, including 
actual expenses incurred for services performed by the State’s personnel and 
for use of the State’s equipment and material. The authority granted by this 
subsection shall be limited to projects and activities that are designed to 
protect the public interest or public property, and shall be compatible with the 
National Contingency Plan established pursuant to the Federal Water 
Pollution Control Act, as amended, 33 U.S.C. section 1251 et seq. (1973, c. 534, 
Sas) 


§ 143-215.85. Required notice. — Every person owning or having control 
over oil discharged in violation of the provisions of this Article, upon notice 
that such discharge has occurred, shall immediately notify the office, or any of 
its agents or employees, of the nature, location and time of the discharge and of 
the measures which are being taken or are proposed to be taken to contain and 
remove the discharge. The agent or employee of the office receiving the 
notification shall immediately notify the director or assistant director of the 
Board or such member or members of the permanent staff of the office as the 
director may designate. (1973, c. 534, s. 1.) 


§ 143-215.86. Other State agencies. — (a) Cooperative Effort. — The 
Board of Transportation, the North Carolina Department of Conservation and 
Development, the North Carolina Wildlife Resources Commission, and any 
other agency of this State shall cooperate with and lend assistance to the Board 
by assigning to the Board upon its request personnel, equipment and material 
to be utilized in any project or activity related to the containment, collection, 
dispersal or removal of oil discharged upon the land or into the waters of this 
State. 

(b) Planning. — Subsequent to May 16, 1973, and prior to September 1, 1973, 
designated representatives of the Board, the Board of Transportation, the 
Department of Conservation and Development and the Wildlife Resources 
Commission and any other agency or agencies of the State which the Board 
shall deem necessary and appropriate, shall confer and establish plans and 
procedures for the assignment and utilization of personnel, equipment and 
material to be used in carrying out the purposes of this Part. Every State 
agency involved is authorized to adopt such rules and regulations as shall be 
necessary to effectuate the purposes of this section. 

(c) Accounts. — Every State agency participating in the containment, 
collection, dispersal or removal of an oil discharge or in restoration 
necessitated by such discharge, shall keep a record of all expenses incurred in 
carrying out any such project or activity including the actual services 
performed by the agency’s personnel and the use of the agency’s equipment and 
material. A copy of all records shall be delivered to the Board upon completion 
of the project or activity. (1973, c. 507, s. 5; c. 534, s. 1.) 


Editor’s Note. — Pursuant to Session Laws Highway Commission” and “State Highway 
1973, c. 507, s. 5, “Board of Transportation” has | Commission.” 
been substituted for “North Carolina State 


§ 143-215.87. Oil Pollution Protection Fund. — There is_ hereby 
established under the control and direction of the Board an Oil Pollution 
Protection Fund which shall be a nonlapsing, revolving fund consisting of any 
moneys appropriated for such purpose by the General Assembly or that shall 
be available to it from any other source. The moneys shall be used to defray the 
expenses of any project or program for the containment, collection, dispersal or 
removal of oil discharged to the land or waters of this State or for restoration 
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necessitated by the discharge. In addition to any moneys that shall be 
appropriated or otherwise made available to it, the fund shall be maintained by 
fees, charges, penalties or other moneys paid to or recovered by or on behalf of 
the Board under the provisions of this Part. Any moneys paid to or recovered 
by or on behalf of the Board as fees, charges, penalties or other payments as 
damages authorized by this Part shall be paid to the Oil Pollution Protection 
Fund in an amount qual to the sums expended from the fund for the project or 
activity. Within the meaning of this section, the word “penalties” means civil 
penalties and does not include criminal fines or penalties. (1973, ¢. 534, s. 1.) 


§ 143-215.88. Payments to State agencies. — Upon completion of any oil 
removal or restoration project or activity conducted pursuant to the provisions 
of this Part, each agency of the State that has participated by furnishing 
personnel, equipment or material shall deliver to the Board a record of the 
expenses incurred by the agency. The amount of incurred expenses shall be 
disbursed by the director to each such agency from the Oil Pollution Protection 
Fund. Upon completion of any oil removal or restoration project or activity, the 
director shall prepare a statement of all expenses and costs of the project or 
activity expended by the State and shall make demand for payment upon the 
person having control over the oil discharged to the land or waters of the State, 
unless the Board shall determine that the discharge occurred due to any of the 
reasons stated in G.S. 148-215.84(b). Any person having control of oil 
discharged to the land or waters of the State in violation of the provisions of 
this Part and any other person causing or contributing to the discharge of oil 
shall be directly liable to the State for the necessary expenses of oil cleanup 
projects and activities arising from such discharge and the State shall have a 
cause of action to recover from any or all such persons. If the person having 
control over the oil discharged shall fail or refuse to pay the sum expended by 
the State, the director shall refer the matter to the Attorney General of North 
Carolina, who shall institute an action in the name of the State in the Superior 
Court of Wake County, or in his discretion, in the superior court of the county 
in which the discharge occurred, to recover such cost and expenses. (1973, c. 
Soars) 

Editor’s Note. — It would seem that the 
reference in this section to § 143-215.84(b) 
should be to § 143-215.83(b). 


§ 143-215.89. Multiple liability for necessary expenses. — Any person 
liable for costs of cleanup of oil under this Part shall have a cause of action to 
recover such costs in part or in whole from any other person causing or 
contributing to the discharge of oil into the waters of the State, including any 
amount recoverable by the State as necessary expenses. The total recovery by 
the State for damage to public resources pursuant to G.S. 148-215.91 and for 
the cost of oil cleanup, arising from any discharge, shall not exceed the 
applicable limits prescribed by federal law with respect to the United States 
government on account of any such discharge. (1973, c. 534, s. 1.) 


§ 143-215.90. Liability for damage to public resources. — Any person who 
violates any of the provisions of this Article, or any order, rule or regulation of 
the Board adopted pursuant to this Article, or fails to perform any duty 
imposed by this Article, or violates an order or other determination of the 
Board made pursuant to the provisions of this Article, including the provisions 
of a discharge permit issued pursuant to G.S. 143-215.1, and in the course 
thereof causes the death of, or injury to, fish, animals, vegetation or other 
resources of the State or otherwise causes a reduction in the quality of the 
waters of the State below the standards set by the Board of Water and Air 
Resources, shall be liable to pay the State damages in an amount equal to the 
sum of money necessary to restock such waters, replenish such resources, or 
otherwise restore the rivers, streams, bays, tidal flats, beaches, estuaries or 
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coastal waters and public lands adjoining the seacoast to their condition prior 
to the injury, as such condition is determined by the Board of Water and Air 
Resources in conference with the Board of Conservation and Development, the 
Wildlife Resources Commission, and any other State agencies having an 
interest affected by such violation (or by the designees of any or all of such 
boards, commissions and agencies). Such damages shall be recoverable in an 
action brought by the Attorney General in the name of the State in the 
superior court of the county in which the damage occurred or in which the 
violator resides or has his or its principal place of business, as he shall elect; 
provided, that if damages occurred in more than one county, the Attorney 
General may bring an action in any of the counties where the damages 
occurred. Any money so recovered by the Attorney General shall be 
transferred by the Board to appropriate funds administered by the State 
agencies affected by the violation for use in such activities as food fish or 
shellfish management programs, wildlife and waterfowl management 
programs, water quality improvement programs and such other uses as may 
best mitigate the damage incurred as a result of the violation. No action shall 
be authorized under the provisions of this section against any person operating 
in compliance with the conditions of a waste discharge permit issued pursuant 
to G.S. 143-215.1 and the provisions of this Part. (1973, c. 534, s. 1.) 


§ 143-215.91. Penalties. — (a) Civil Penalties. — Any person who 
intentionally or negligently discharges oil, or knowingly causes or permits the 
discharge of oil in violation of this Part or fails to report a discharge as 
required by G.S. 148-215.85, shall incur, in addition to any other penalty 
provided by law, a penalty in an amount not to exceed five thousand dollars 
($5,000) for every such violation, the amount to be determined by the Board 
after taking into consideration the gravity of the violation, the previous record 
of the violator in complying or failing to comply with the provisions of this 
Part as well as G.S. 148-215.1, and such other considerations as the Board 
deems appropriate. Every act or omission which causes, aids or abets a 
violation of this section shall be considered a violation under the provisions of 
this section and subject to the penalty herein provided. The penalty herein 
provided for shall become due and payable when the person incurring the 
penalty receives a notice in writing from the Board describing the violation 
with reasonable particularity and advising such person that the penalty is due. 
The Board may, upon written application therefor, received within 15 days, 
and when deemed in the best interest of the State in carrying out the purposes 
of this Article, remit or mitigate any penalty provided for in this section or 
discontinue any action to recover the penalty upon such terms as it, in its 
discretion, shall deem proper, and shall have the authority to ascertain facts 
upon all such applications in such manner and under such regulations as the 
Board may adopt. If the amount of such penalty is not paid to the Department 
within 15 days after receipt of notice, or if an application for remission or 
mitigation has not been made within 15 days as herein provided, and the 
amount provided in the order issued by the Board subsequent to such 
application is not paid within 15 days of receipt thereof, the Attorney General, 
upon request of the Board, shall bring an action in the name of the State in the 
Superior Court of Wake County or of any other county wherein such violator 
does business, to recover the amount specified in the final order of the Board. 
In any such action, the amount of the penalty shall be subject to review by the 
court. In all such actions the procedures and rules of evidence shall be the same 
as in an ordinary civil action except as otherwise in this Article provided. 
Notification received pursuant to this subsection or information obtained by 
the exploitation of such notification shall not be used against any person in any 
criminal case, except as prosecution for perjury or for giving a false statement. 

(b) Criminal Penalties. — Any person who intentionally or knowingly or 
willfully discharges or causes or permits the discharge of oil in violation of this 
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Part shall be guilty of a misdemeanor punishable by imprisonment not to ex- 
ceed six months or by fine to be not more than ten thousand dollars ($10,000), 
or by both, in the discretion of the court. No _ proceeding shall be 
brought or continued under this subsection for or on account of a violation 
by any person who has previously been convicted of a federal violation or a 
local ordinance violation based upon the same set of facts. (1973, ¢. 534, s. 1.) 


§ 143-215.92. Lien on vessel. — Any vessel (other than one owned or 
operated by the State of North Carolina or its political subdivisions or the 
United States government) from which oil is discharged in violation of this 
Part or any regulation prescribed pursuant thereto, shall be liable for the 
pecuniary penalty and costs of oil removal specified in this Part and such 
penalty and costs shall constitute a lien on such vessel; provided, however, that 
said lien shall not attach if a surety bond is posted with the Board in an 
amount and with sureties acceptable to the Board, or a cash deposit is made 
with the Board in an amount acceptable to the Board. Provided further, that 
such lien shall not have priority over any existing perfected lien or security 
interest. The Board may adopt regulations providing for such conditions, 
limitations, and requirements concerning the bond or deposit prescribed by 
this section as the Board deems necessary. (1973, c. 534, s. 1.) 


§ 143-215.93. Liability for damage caused. — Any person having control 
over oil which enters the waters of the State in violation of this Part shall be 
strictly liable, without regard to fault, for damages to persons or property, 
public or private, caused by such entry, subject to the exceptions enumerated 
Mir aito-clo.nol ls do CC 4 aS al) 


§ 143-215.94. Joint and several liability. — In order to provide maximum 
protection for the public interest, any actions brought pursuant to G.S. 
143-215.89 through 143-215.92(a haley 215.94 or any other section of this Article, 
for recovery of cleanup costs a for civil penalties or for damages, may be 
brought against any one or more of the persons having control over the oil or 
causing or contributing to the discharge of oil. All said persons shall be jointly 
and severally liable, but ultimate liability as between the parties may be 
determined by common-law principles. (1973, c. 534, s. 1.) 

Editor’s Note. — It would seem that the 143-215.88 through 143-215.9l(a) and that the 
reference in this section to §§ 148-215.89 reference to § 148-215.94 should be to 8 
through 148-215.92(a) should be to 8s  148-215.98. 


Part 3. Oil Terminal Facilities. 


§ 143-215.95. Duties of Secretary of Natural and Economic Resources. — 
The Secretary of Natural and Economic Resources shall administer the 
provisions for registration of oil terminal facilities contained in this Part. In 
addition, he shall engage in such study and research concerning oil terminal 
facilities and their regulation in this State and elsewhere as may be required to 
furnish the General Assembly with a thorough factual basis for his 
recommendations for further legislation pursuant to this Part. (1973, c. 534, s. 
1.) 


§ 143-215.96. Oil terminal facility registration. — Prior to November 10, 
1973, the owner or operator of every oil terminal facility in the State shall 
secure a registration certificate from the Secretary of Natural and Economic 
Resources. Such a certificate shall be issued only where the applicant shall 
have furnished the following information concerning the oil terminal facility: 

(1) Complete name of owner and operator of the oil terminal facility 
together with addresses and telephone numbers; 

(2) US of employees of the oil terminal facility and the principal 
officers; 
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(3) Maps or sketches, based on criteria developed by the Secretary of 
Natural and Economic Resources to show property lines of the oil 
terminal facility and location of nearby watercourses or bodies of 
water as specified by the Secretary; and 

(4) Summary of present and proposed procedures, if any, for prevention of 
oil spills. 

The owner or operator of any oil terminal facility which begins operation 
subsequent to the initial registration date specified in this section shall secure 
a registration certificate no later than 30 days after beginning operations. 
(1973.0. Doassale) 


§ 143-215.97. Recommendations; regulations. — (a) The Secretary of 
Natural and Economic Resources shall present recommended further 
legislation concerning oil pollution to the General Assembly by February 1, 
1974. Such recommended legislation may include provisions (i) designating or 
creating a State agency to regulate oil terminal facilities; (ii) specifying the 
legal responsibility of oil terminal facilities for prevention of oil spills, and for 
related measures to protect the public interest; (111) creating a system of 
licensing of oil terminal facilities, or such alternative measures as the 
Secretary deems needful to protect the public interest; and (iv) such other 
provisions as the Secretary shall deem necessary and appropriate. 

(b) The Secretary of Natural and Economic Resources may adopt and 
modify from time to time rules and regulations consistent with this Part to 
implement the provisions of this Part. All such rules and regulations and 
modifications thereof, shall be filed with the Secretary of State as required by 
Article 18 of Chapter 143 of the General Statutes. (19738, c. 534, s. 1.) 


§ 143-215.98. Violations. — Any person who shall be adjudged to have 
violated any provision of this Part or any rule or regulation of the Secretary of 
Natural and Economic Resources adopted hereunder shall be guilty of a 
misdemeanor, punishable upon conviction by a fine of not exceeding fifty 
dollars ($50.00) or by imprisonment for not exceeding 30 days or by both such 
fine and imprisonment. (1973, c. 534, s. 1.) 


§ 143-215.99. Oil refinery permits. — No facility which is used or capable 
of being used for the purpose of refining oil shall be initiated or constructed 
prior to July 1, 1974, without a permit from the Board. The Board shall deny 
such permit upon finding: 

(1) That the installation will have substantial adverse effects on wildlife 
or on fresh water, estuarine or marine fisheries; 
(2) That the operation of the installation will violate standards of air or 
water quality promulgated or administered by the Board; 
(3) That the installation will have a substantial adverse effect on a 
publicly owned park, forest or recreation area; or 
(4) That the installation will have substantial adverse effects on the public 
health, safety or welfare that are not outweighed by the benefits of 
the installation. 
In the absence of such findings, a permit shall be granted. The Board may 
adopt rules and regulations prescribing procedures to be followed in connection 
with such permits. (1978, c. 534, s. 1.) 


§§ 143-215.100 to 143-215.104: Reserved for future codification purposes. 
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Air Pollution Control. 


§ 143-215.105. Declaration of policy; definitions. — The declaration of 
public. policy set forth in G.S. 148-211 and the definitions set forth in G.S. 
143-213, applicable to fhe control and abatement of air pollution, shall be 
applicable to this Article. (1973, c. 821, s. 6.) 


Editor’s Note. — Session Laws 1973, c. 821, 
s. 7, contains a severability clause. 


§ 143-215.106. Administration of air quality program. — The air quality 
program of the State of North Carolina shall be administered by the 
Department of Natural and Economic Resources under the rules, regulations 
and policies of the North Carolina Board of Water and Air Resources created 
pursuant to G.S. 148-214. The Board shall review and have general oversight 
and supervision over the creation and administration of local air pollution 
control programs authorized by this Article. Public hearings on the adoption by 
the Board of air quality standards, emission control standards, and 
classifications for air contaminant sources as well as any proposed revisions in 
such standards and classifications shall be conducted in accordance with the 
procedure set forth in subsections (e) (1), (e) (2) and (e) (3) of G.S. 148-214.1. 
(LOB nCe Ql, Sc 0.) 


§ 143-215.107. Air quality standards and classifications. — (a) The Board 
is hereby directed and empowered, as rapidly as possible within the limits of 
funds and facilities available to it, and subject to the procedural requirements 
of this Article and Article 21: 

(1) To prepare and develop, after proper study, a comprehensive plan or 
plans for the prevention, abatement and control of air pollution in the 
State or in any designated area of the State. 

(2) To determine by means of field sampling and other studies, including 
the examination of available data collected by any local, State or 
federal agency or any person, the degree of air contamination and air 
pollution in the State and the several areas of the State. 

(3) To develop and adopt, after proper study, air quality standards 
applicable to the State as a whole or to any designated area of the 
State as the Board deems proper in order to promote the policies and 
purposes of this Article and Article 21 most effectively. 

(4) To develop and adopt classifications for use in classifying air 
contaminant sources, which in the judgment of the Board may cause 
or contribute to air pollution, according to levels and types of 
emissions and other characteristics which relate to air pollution and 
may require reporting for any such class or classes. Such 
classifications may be for application to the State as a whole or to any 
designated area of the State, and shall be made with special reference 
to effects on health, economic and social factors, and physical effects 
on property. Any person operating or responsible for the operation of 
air contaminant sources of any class for which the Board requires 
reporting shall make reports containing such information as may be 
required by the Board concerning location, size, and height of 
contaminant outlets, processes employed, fuels used, and the nature 
and time periods or duration of emissions, and such other information 
as is relevant to air pollution and available or reasonably capable of 
being assembled. 

(5) To develop and adopt such emission control standards as in the 
judgment of the Board may be necessary to prohibit, abate or control 
air pollution commensurate with established air quality standards. 
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Such standards may be applied uniformly to the State as a whole or to 
any area of the State designated by the Board. 

(6) To adopt, when necessary and practicable, a program for testing 
emissions from motor vehicles and to adopt motor vehicle emission 
standards in compliance with applicable federal regulations. 


(b) Criteria for Standards. — In developing air quality and emission control 
standards, the Board shall recognize varying local conditions and requirements 
and may prescribe different standards for different areas as may be necessary 
and appropriate to facilitate accomplishment of the stated purposes of this 
Article and Article 21. 


(c) Proposed Adoption of Standards and Classifications. — Prior to the 
adoption by the Board of air quality standards, emission control standards and 
classifications for air contaminant sources, and prior to any modification of 
any such actions previously taken, the Board shall give notice of its proposed 
action and shall conduct one or more public hearings with respect to any such 
proposed action in accordance with the procedure set forth in subsections 
(e)(1),(e)(2), and (e)(3) of G.S. 143-214.1. 


(d) Final Adoption of Air Quality Standards, Emission Control Standards 
and Classifications for Air Contaminant Sources. — Upon completion of 
hearings and consideration of submitted evidence and arguments concerning 
any proposed action by the Board with respect to the adoption of air quality 
standards, emission control standards and classifications for air contaminant 
sources, the Board shall adopt its final action with respect thereto and shall 
publish such final action as a part of its official regulations. When final action 
has been adopted and is published with respect to the aforestated standards 
and classifications, the Board shall likewise publish as a part of its official 
regulations, the effective date for the application of the provisions of G.S. 
143-215.108 and G.S. 143-215.109 to persons within the State as a whole or 
within any designated area of the State. 


(e) Board’s Powers to Modify or Revoke. — The Board is hereby empowered 
to modify or revoke from time to time any final action previously taken by it 
pursuant to the provisions of this Part, any such modification or revocation, 
however, to be subject to the procedural requirements of this Article and 
Article,21.. (1973. 6.821, 8.6.) 


§ 143-215.108. Control of sources of air pollution; permits required. — (a) 
After the effective date applicable to any air quality or emission control 
standards established pursuant to G.S. 148-215.107, no person shall do any of 
the following things or carry out any of the following activities which 
contravene or will be likely to contravene such standards until or unless such 
person shall have applied for and shall have received from the Board a permit 
therefor and shall have complied with such conditions, if any, as are prescribed 
by such permit: 

(1) Establish or operate any air contaminant source; 

(2) Build, erect, use or operate any equipment which may result in the 
emission of air contaminants or which is likely to cause air pollution; 

(3) Alter or change the construction or method of operation of any 
equipment or process from which air contaminants are or may be 
emitted; 

(4) Enter into a contract for the construction and installation of any 
air-cleaning device, or allow or cause such device to be constructed, 
installed, or operated. 

(b) The Board shall act upon all applications for permits so as to effectuate 
the purpose of this section, by reducing existing air pollution and preventing, 
so far as reasonably possible, any increased pollution of the air of the State 
from any additional or enlarged sources. 
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The Board shall have the power: 

(1) To grant and renew a permit with such conditions attached as the 
Board believes necessary to achieve the purposes of this section; 

(2) To grant and renew any temporary permit for such period of time as 
the Board shall specify even though the action allowed by such permit 
may result in pollution or increase pollution where conditions make 
such temporary permit essential; 

(3) To modify or revoke any permit upon not less than 60 days’ written 
notice to any person affected; 

(4) To require all applications for permits and renewals to be in writing 
and to prescribe the form of such applications; 

(5) To request such information from an applicant and to conduct such 
inquiry or investigation as it may deem necessary and to require the 
submission of plans and specifications prior to acting on any 
application for a permit; and 

(6) To adopt rules, as it deems necessary, establishing the form of 
applications and permits and procedures for the granting or denial of 
permits and renewals pursuant to this section; and all permits, 
renewals and denials shall be in writing. 

The Board shall act on all applications for permits as rapidly as possible, but 
it shall have the power to request such information from an applicant and to 
conduct such inquiry or investigation as it may deem necessary prior to acting 
on any application for a permit. Failure of the Board to take action on an 
application for a permit within 90 days after all data, plans, specifications and 
other required information have been furnished by the applicant shall be 
deemed as approval of such application. 

Any person whose application for a permit or renewal thereof is denied or is 
granted subject to conditions which are unacceptable to such person or whose 
permit is modified or revoked shall have the right to a hearing before the Board 
upon making demand therefor within 30 days following the giving of notice by. 
the Board as to its decision upon such application. Unless such a demand for a 
hearing is made, the decision of the Board on the application shall be final and 
binding. If demand for a hearing is made, the procedure with respect thereto 
and with respect to all further proceedings shall be as specified in G.S. 
143-215.4 and in any applicable rules of procedure of the Board. (1973, c. 821, s. 
6.) 


§ 143-215.109. Control of complex sources. — (a) The Board shall develop 
and adopt regulations establishing criteria for controlling the effects of 
complex sources on air quality. The regulations shall set forth such basic 
minimum criteria or standards under which the Board shall approve or 
disapprove any such construction or modification. The regulations shall 
further provide for the submission of plans, specifications and such other 
information as may be necessary for the review and evaluation of proposed or 
modified complex sources. 

(b) If the Board shall determine that the construction or modification of any 
complex sources will result in a violation of ambient air quality standards or 
interfere with the attainment of such standards in any area where an air 
pollution abatement control program has been established, the Board shall 
have authority to disapprove such construction or modification or to approve 
such construction or modification under such conditions as the Board shall 
deem necessary or appropriate. 

(c) In adopting the regulations required by this section and in applying such 
regulations to any complex source, the Board may conduct such public hearings 
as it, in its sole discretion, shall deem appropriate, after such notice and 
pursuant to such procedures as the Board shall establish in its rules of 
procedure. (1973, c. 821, s. 6.) 
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§ 143-215.110. Special orders. — (a) Issuance. — The Board is hereby 
empowered, after the effective date of standards and classifications adopted 
pursuant to G.S. 143-215.107, to issue (and from time to time to modify or 
revoke) a special order or other appropriate instrument, to any person whom it 
finds responsible for causing or contributing to any pollution of the air within 
the area for which standards have been established. Such an order or 
instrument may direct such person to take or refrain from taking such action, 
or to achieve such results, within a period of time specified by such special 
order, as the Board deems necessary and feasible in order to alleviate or 
eliminate such pollution. The Board is authorized to enter into consent special 
orders, assurances of voluntary compliance or other similar documents by 
agreement with the person responsible for pollution of the air, and such 
document shall have the same force and effect as a special order of the Board 
issued pursuant to hearing. 

(b) Procedure. — No special order shall be issued by the Board (unless 
issued upon the consent of the person affected thereby) except after a hearing 
in accordance with the procedural requirements specified in G.S. 1438-215.111 
and in any applicable rules of procedure of the Board. Any special order shall 
be based on and shall set forth the findings of fact resulting from evidence 
presented at such hearing and shall specify the time within which the person 
against whom such order is issued shall achieve the results required by the 
special order. 

(c) Appeals. — Any person against whom a special order is issued shall have 
the right to appeal in accordance with the provisions of G.S. 148-215.5. Unless 
such appeal is taken within the prescribed time limit, the special order of the 
Board shall be final and binding. 

(d) Effect of Compliance. — Any person who installs an air-cleaning device 
for purpose of alleviating or eliminating air pollution in compliance with the 
terms of, or as result of the conditions specified in, a permit issued pursuant to 
G.S. 148-215.108, or a special order, consent special order, assurance of 
voluntary compliance or similar document issued pursuant to this section, or a 
final decision of the Board or a court, rendered pursuant to either of said 
sections, shall not be required to take or refrain from any further action nor be 
required to achieve any further results under the terms of this or any other 
State law relating to the control of air pollution, for a period to be fixed by the 
Board or court as it shall deem fair and reasonable in the light of all the 
circumstances after the date such special order, consent special order, 
assurance of voluntary compliance, other document or decision, or the 
conditions of such permit become finally effective, if: 

(1) The air-cleaning devices result in the elimination or alleviation of air 
pollution to the extent required by such permit, special order, consent 
special order, assurance of voluntary compliance, or other document 
or decision and complies with any other terms thereof; and 

(2) Such person complies with the terms and conditions of such permit, 
special order, consent special order, assurance of voluntary 
compliance, other document or decision within the time limit, if any, 
specified therein or as the same may be extended, and thereafter 
remains in compliance. (1973, c. 821, s. 6.) 

Editor’s Note. — It would seem that the 
reference in subsection (b) of this section to § 

143-215.111 should be to § 143-215.113. 


§ 143-215.111. General powers of Board; auxiliary powers. — In addition 
to the specific powers prescribed elsewhere in this Article and the applicable 
general powers prescribed in G.S. 148-215.3, and for the purpose of carrying 
out its duties, the Board shall have the power: 

(1) To make a continuing study of the effects of the emission of air 
contaminants from motor vehicles on the quality of the outdoor 
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atmosphere of the State and the several areas thereof, and make 
recommendations to the General Assembly and other appropriate 
public and private bodies for the control of such air contaminants. 

(2) To consult, upon request, with any person proposing to construct, 
install, or otherwise acquire an air pollution source or air- cleaning 
device for the control of air contaminants concerning the efficacy of 
such device, or the air problem which may be related to such source, 
or device; provided, however, that nothing in any such consultation 
shall be construed to relieve any person from compliance with this 
Article and Article 21, rules and regulations adopted pursuant 
thereto, or any other provision of law. 

(3) To encourage local units of government to handle air pollution 
problems within their respective jurisdictions and on a cooperative 
basis, and to provide such local units technical and consultative 
assistance to the maximum extent possible. (1973, c. 821, s. 6.) 


§ 143-215.112. Local air pollution control programs. — (a) The Board is 
authorized and directed to review and have general oversight and supervision 
over all existing or proposed local air pollution control programs and to this 
end shall review and certify such programs as being adequate to meet the 
requirements of this Article and Article 21 and any applicable standards and 
rules and regulations adopted pursuant thereto. The Board shall certify any 
local program which: 

(1) Provides by ordinance or local law for requirements compatible with 
those imposed by the provisions of this Article and Article 21, and the 
standards and rules and regulations issued pursuant thereto; 
providea, however, the Board upon request of a municipality or other 
local unit may grant special permission for the governing body of such 
unit to adopt a particular class of air contaminant regulations which 
would result in more effective air pollution control than applicable 
standards, rules, or regulations promulgated by the Board; 

(2) Provides for the adequate enforcement of such requirements by 
appropriate administrative and judicial process; 

(3) Provides for an adequate administrative organization, staff, financial 
and other resources necessary to effectively and efficiently carry out 
its programs; and 

(4) Is approved by the Board as adequate to meet the requirements of this 
Article and any applicable rules and regulations pursuant thereto. 

(b) No municipality, county, local board or commission or group of 
municipalities and counties may establish and administer an air pollution 
control program unless such program meets the requirements of this section 
and is so certified by the Board. 

(c) (1) The governing body of any county, municipality, or group of 
counties and municipalities within a designated area of the State, as 
defined in this Article and Article 21, subject to the approval of the 
Board of Water and Air Resources, is hereby authorized to establish, 
administer, and enforce a local air pollution control program for the 
county, municipality, or designated area of the State which includes 
but is not limited to: 

a. Development of a comprehensive plan for the control and 
abatement of new and existing sources of air pollution; 

b. Air quality monitoring to determine existing air quality and to 
define problem areas, as well as to provide background data to 
show the effectiveness of a pollution abatement program; 

ec. An emissions inventory to identify specific sources of air 
contamination and the contaminants emitted, together with the 
quantity of material discharged into the outdoor atmosphere; 

d. Adoption, after notice and public hearing, of air quality and 
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emission control standards, or adoption by reference, without 
public hearing, of any applicable rules, regulations and standards 
duly adopted by the Board of Water and Air Resources; and 
administration of such rules, regulations and standards in 
accordance with provisions of this section. 

e. Provisions for the establishment or approval of time schedules for 
the control or abatement of existing sources of air pollution and 
for the review of plans and specifications and issuance of 
approval documents covering the construction and operation of 
pollution abatement facilities at existing or new sources; 

f. Provision for adequate administrative staff, including an air 
pollution control officer and technical personnel, and provision 
for laboratory and other necessary facilities. 

(2) Subject to the approval of the Board of Water and Air Resources as 
provided in this Article and Article 21, the governing body of any 
county or municipality may establish, administer, and enforce an air 
pollution control program by either of the following methods: 

a. Establishing a program under the administration of the duly 
elected governing body of the county or municipality; 

b. Appointing an air pollution control board consisting of not less 
than five nor more than seven members who shall serve for terms 
of six years each and until their successors are appointed and 
qualified. Two members shall be appointed for two-year terms, 
two shall be appointed for four-year terms, and the remaining 
member or members shall be appointed for six-year terms. Where 
the term “governing body” is referred to in this section, it shall 
include the air pollution control board. Such board shall have all 
the powers and authorities granted to any local air pollution 
control program. The board shall elect a chairman and shall meet 
at least quarterly or upon the call of the chairman or any two 
members of the board; 

ec. Appointing an air pollution control board as provided in this 
subdivision, and by appropriate written agreement designating 
the local health department or other department of county or 
municipal government as the administrative agent for the air 
pollution control board; and | 

d. Designating, by appropriate written agreement, the local board of 
health and the local health department as the air pollution control 
board and agency. 

(3) If the Board finds that the location, character or extent of particular 
concentrations of population, air contaminant sources, the geographic, 
topographic or meteorological considerations, or any combinations 
thereof, are such as to make impracticable the maintenance of 
appropriate levels of air quality without an area-wide air pollution 
control program, the Board may determine the boundaries within 
which such program is necessary and require such area-wide program 
as the only acceptable alternative to direct State administration. 
Subject to the provisions of this section, each governing body of a 
county or municipality is hereby authorized and empowered to 
establish by contract, joint resolution, or other agreement with any 
other governing body of a county or municipality, upon approval by 
the Board of Water and Air Resources, an air pollution control region 
containing any part or all of the geographical area within the 
jurisdiction of those boards or governing bodies which are parties to 
such agreement, provided the counties involved in the region are 
contiguous or lie in a continuous boundary and comprise the total area 
contained in any region designated by the Board of Water and Air 
Resources for an area-wide program. The participating parties are 
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authorized to appoint a regional air pollution control board which 
shall consist of at least five members who shall serve for terms of six 
years and until their successors are appointed and qualified. Two 
members shall be appointed for two-year terms, two shall be 
appointed for four-year terms and the remaining member or members 
shall be appointed for six-year terms. A participant’s representation 
on the board shall be in relation to its population to the total 
population of the region based on the latest official United States 
census with each participant in the region having at least one 
representative; provided, that where the region is comprised of less 
than five counties, each participant will be entitled to appoint 
members in relation to its population to that of the region so as to 
provide a board of at least five members. Where the term “governing 
body” is used, it shall include the governing board of a region. The 
regional board is hereby authorized to exercise any and all of the 
powers provided in this section. The regional air pollution control 
board shall elect a chairman and shall meet at least quarterly or upon 
the call of the chairman or any two members of the board. In lieu of 
employing its own staff, the regional air pollution control board is 
authorized, through appropriate written agreement, to designate a 
local health department as its administrative agent. 

(4) Each governing body is authorized to adopt any ordinances, 
resolutions, rules or regulations which are necessary to establish and 
maintain an air pollution control program and to prescribe and 
enforce air quality and emission control standards, a copy of which 
must be filed with the Board of Water and Air Resources and with the 
clerk of court of any county affected. Provisions may be made therein 
for the registration of air contaminant sources; for the requirement of 
a permit to do or carry out specified activities relating to the control of 
air pollution, including procedures for application, issuance, denial 
and revocation; for notification of violators or potential violators 
about requirements or conditions for compliance; for procedures to 
grant temporary permits or variances from requirements or 
standards; for the declaration of an emergency when it is found that a 
generalized condition of air pollution is causing imminent danger to 
the health or safety of the public and the issuance of an order to the 
responsible person or persons to reduce or discontinue immediately 
the emission of air contaminants; for notice and hearing procedures 
for persons aggrieved by any action or order of any authorized agent; 
for the establishment of an advisory council and for other 
administrative arrangements; and for other matters necessary to 
establish and maintain an air pollution control program. 

(d) (1) Violation of any ordinances, resolutions, rules or regulations duly 
adopted by a governing body shall constitute a misdemeanor, 
punishable as provided in G.S. 1438-215.114(b). 

(2) Each governing body, or its duly authorized agent, may institute a civil 
action in the superior court, brought in the name of the agency having 
jurisdiction, for injunctive relief to restrain any violation or 
immediately threatened violation of such ordinances, orders, rules, or 
regulations and for such other relief as the court shall deem proper. 
Neither the institution of the action nor any of the proceedings 
thereon shall relieve any party to such proceedings from tie penalty 
prescribed by this Article and Article 21 for any violation of same. 

(3) In addition, each governing body is authorized to expend tax funds, 
nontax funds, or any other funds available to it to finance an air 
pollution control program and such expenditures are hereby declared 
to be for a public purpose and a necessary expense. 

(4) Any final administrative decision rendered in an air pollution control 
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program of such governing body shall be subject to judicial review as 
provided by Article 33 of Chapter 148, and “administrative agency” or 

“agency” as used therein shall mean and include for this purpose the 
governing body of any county or municipality, regional air pollution 
control governing board, and any agency created by them in 
connection with an air pollution control program. 

(e) (1) If the Board has reason to believe that a local air pollution control 
program certified and in force pursuant to the provisions of this 
section is inadequate to abate or control air pollution in the 
jurisdiction to which such program relates, or that such program is 
being administered in a manner inconsistent with the requirement of 
this Article, the Board shall, upon due notice, conduct a hearing on the 
matter. 

(2) If, after such hearing, the Board determines that an existing local air 
pollution control program or one which has been certified by the 
Board is inadequate to abate or control air pollution in the 
municipality, county, or municipalities or counties to which such 
program relates, or that such program is not accomplishing the 
purposes of this Article, it shall set forth in its findings the corrective 
measures necessary for continued certification and shall specify a 
reasonable period of time, not to exceed one year, in which such 
measures must be taken if certification is not to be rescinded. 

(3) If the municipality, county, local board or commission or 
municipalities or counties fail to take such necessary corrective action 
within the time specified, the Board shall rescind any certification as 
may have been issued for such program and shall administer within 
such municipality, county, or municipalities or counties all of the 
regulatory provisions of this Article and Article 21. Such air pollution 
control program shall supersede all municipal, county or local laws, 
regulations, ordinances and requirements in the affected jurisdiction. 

(4) If the Board finds that the control of a particular class of air 
contaminant source because of its complexity or magnitude is beyond 
the reasonable capability of the local air pollution control authorities 
or may be more efficiently and economically performed at the State 
level, it may assume and retain jurisdiction over that class of air 
contaminant source. Classification pursuant to this subdivision may 
be either on the basis of the nature of the sources involved or on the 
basis of their relationship to the size of the communities in which they 
are located. 

(5) Any municipality or county in which the Board administers its air 
pollution control program pursuant to subdivision (3) of this 
subsection may, with the approval of the Board, establish or resume a 
municipal, county, or local air pollution control program which meets 
the requirements for certification by the Board. 

(6) Nothing in this Article and Article 21 shall be construed to supersede 
or oust the jurisdiction of any local air pollution control program in 
operation on June 22, 1967; provided that within two years from such 
date any such program shall meet all requirements of this Article and 
Article 21 for certification by the Board as an approved local air 
pollution control program. Any certification required from the Board 
shall be deemed granted unless the Board takes specific action to the 
contrary. 

(7) Any municipality, county, local board or commission or municipalities 
or counties or designated area of this State for which a local air 
pollution control program is established or proposed for establishment 
may make application for, receive, administer and expend federal 
grant funds for the control of air pollution or the development and 
administration of programs eaistad to air pollution control; provided 
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that any such application is first submitted to and approved by the 
Board. The Board shall approve any such application if it is consistent 
with this Article, Article 21 and other applicable requirements of law. 

(8) Notwithstanding any other provision of this section, if the Board 
determines that an air pollution source or combination of sources is 
operating in violation of the provisions of this Article and that the 
appropriate local authorities have not acted to abate such violation, 
the Board, upon written notice to the appropriate local governing 
body, may act on behalf of the State to require any person causing or 
contributing to the pollution to cease immediately the emission of air 
pollutants causing or contributing to the violation or may require such 
other action as it shall deem necessary. (1973, c. 821, s. 6.) 


§ 143-215.113. General provisions as to procedure; appeals. — A\|l 
hearings provided for in this Article to be conducted by the Board shall be in 
accordance with the provisions of G.S. 143-215.4. Appeals from any final order 
or decision of the Board shall be pursuant to the provisions of G.S. 143-215.5. 
Pd eG. 21,50 Oa) 


§ 143-215.114. Enforcement procedures. — (a) Civil Penalties. — 

(1) A civil penalty of not more than five thousand dollars ($5,000) may be 
assessed against any person who: 

a. Violates any classification, standard or limitation established 
pursuant to G.S. 143-215.107; 

b. Is required but fails to apply for or to secure a permit required by 
G.S. 148-215.108 or who violates or fails to act in accordance with 
the terms, conditions, or requirements of such permit; 

c. Violates or fails to act in accordance with the terms, conditions, or 
requirements of any special order or other appropriate document 
issued pursuant to G.S. 148-215.110; 

d. Fails to file, submit, or make available, as the case may be, any . 
documents, data or reports required by this Article; 

e. Refuses access to the Board of [or] its duly designated 
representatives to any premises for the purpose of conducting any 
investigations provided for in this Article; or 

f. Violates any duly adopted regulation of the Board implementing 
the provisions of this Article. 

(2) If any action or failure to act for which a penalty may be assessed 
under this subsection is willful, the Board may assess a penalty not to 
exceed five thousand dollars ($5,000) per day for so long as the 
violation continues. 

(3) The Board, or, if authorized by the Board, the Department of Natural 
and Economic Resources may assess the penalties provided for in this 
subsection. Any person assessed shall be notified of the assessment by 
registered or certified mail, and the notice shall specify the reasons 
for the assessment. If the person assessed fails to pay the amount of 
the assessment to the Department of Natural and Economic 
Resources within 30 days after receipt of notice, or such longer period, 
not to exceed 180 days, as the Board may specify, the Board may 
institute a civil action in the Superior Court of Wake County to 
recover the amount of the assessment. In any such civil action, the 
scope of the court’s review of the Board’s action (which shall include a 
review of the amount of the assessment), shall be as provided in G.S. 
148-315. 

(b) Criminal Penalties. — 

(1) Any person who willfully or negligently violates any classification, 
standard or limitation established pursuant to G.S. 148-215.107; any 
term, condition, or requirement of a permit issued pursuant to G.S. 
143-215.108 or of a special order or other appropriate document issued 
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pursuant to G.S. 143-215.110 or any regulation of the Board 
implementing any of the said section, shall be guilty of a 
misdemeanor punishable by a fine not to exceed twenty-five thousand 
dollars ($25,000) per day of violation, or by imprisonment not to 
exceed six months, or by both. 

(2) Any person who knowingly makes any false statement, representation, 
or certification in any application, record, report, plan, or other 
document filed or required to be maintained under this Article and 
Article 21, or regulations of the Board implementing this Article and 
Article 21, or who falsifies, tampers with, or knowingly renders 
inaccurate any recording or monitoring device or method required to 
be operated or maintained under this Article and Article 21 or 
regulations of the Board implementing this Article and Article 21, 
shall be guilty of a misdemeanor punishable by a fine not to exceed 
ten thousand dollars ($10,000), or by imprisonment not to exceed six 
months, or by both. 

(3) Any person convicted of an offense under either subdivision (1) or 
subdivision (2) of this subsection following a previous conviction 
under such subdivision shall be subject to a fine, or imprisonment, or 
both, not exceeding twice the amount of the fine or twice the term of 
imprisonment provided in the subdivision under which the second or 
subsequent conviction occurs. 

(4) For purposes of this subsection, the term “person” shall mean, in 
addition to the definition contained in G.S. 148-213, any responsible 
corporate or public officer or employee; provided, however, that where 
a vote of the people is required to effectuate the intent and purpose 
of this Article by a county, city, town, or other political subdivision of 
the State, and the vote on the referendum is against the means 
or machinery for carrying said intent and purpose into effect, then, 
and only then, this subsection shall not apply to elected officials or 
to any responsible appointed officials or employees of such 
county, city, town, or political subdivision. 

(c) Injunctive Relief. — Whenever the Department of Natural and 
Economic Resources has reasonable cause to believe that any person has 
violated or is threatening to violate any of the provisions of this Article or any 
regulations adopted by the Board implementing the provisions of this Article, 
the Department of Natural and Economic Resources, either before or after the 
institution of any other action or proceeding authorized by this Article and 
Article 21, request the Attorney General to institute a civil action in the name 
of the State upon the relation of the Department of Natural and Economic 
Resources for injunctive relief to restrain the violation or threatened violation 
and for such other and further relief in the premises as the court shall deem 
proper. The Attorney General may institute such action in the Superior Court 
of Wake County, or, in his discretion, in the superior court of the county in 
which the violation occurred or may occur. Upon a determination by the court 
that the alleged violation of the provisions of this Article and Article 21 or the 
regulation of the Board has occurred or is threatened, the court shall grant the 
relief necessary to prevent or abate the violation or threatened violation. 
Neither the institution of the action nor any of the proceedings thereon shall 
relieve any party to such proceedings from any penalty prescribed for violation 
of this Article. (1973, c. 821, s. 6.) 
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ARTICLE 22. 
State Ports Authority. 


§ 143-216. Creation of Authority; membership; appointment, terms and 
vacancies; officers; meetings and quorum; compensation. The North 
Carolina State Ports Authority is hereby created, consisting of and governed 
by a board of nine members, said North Carolina State Ports Authority being 
hereinafter for convenience designated as the Authority. On or after the first 
day of July, 1961, the Governor shall appoint the members of said board and 
the membership thereof shall be selected from the State at large, and insofar 
as is practicable, so as to fairly represent each section of the State and all of 
the business, agricultural, and industrial interests of the State. Of the nine 
members appointed in 1961, three shall be appointed for terms of two years 
each, three shall be appointed for terms of four years each, and three shall be 
appointed for terms of six years each; thereafter, all regular appointments 
shall be for terms of six years. Any vacancy occurring in the membership on 
said board for any cause shall be filled by the Governor for the unexpired term. 
The board shall elect one of its members as chairman, one as vice-chairman, 
and shall also elect a secretary and a treasurer who may not necessarily be a 
member of the Authority. The board shall meet upon the call of its chairman 
and a majority of its members shall constitute a quorum for the transaction of 
its business. The members of the Authority shall not be entitled to 
compensation for their services but shall be reimbursed for their actual 
expenses necessarily incurred in the performance of their duties. (1945, c. 1097, 
Shy (AEE Ve eels VA eed bed 13 ]5 7s bat Cacd 9 Late Ne BG Tas hy cea ys ab Ae AS Top Beyer) Seg) 





Editor’s Note. — For act transferring to the 
State Ports Authority all property and 
functions of the Morehead City Port 
Commission and providing for cancellation of 
outstanding bonds of said Commission, see 
Session Laws 1951, ¢c. 776. 

Reenactment of Repealed Parts of Article. 
— Chapter 446 of the Session Laws of 1959 
provides: “Article 22, of Chapter 143, of the 
General Statutes of North Carolina, creating 
the North Carolina State Ports Authority, to 
the extent that all or any part of said Article 


State Government Reorganization. — The 
State Ports Authority was transferred to the 
Department of Transportation and Highway 
Safety by § 143A-107, enacted by Session Laws 
1971,.c. 864. 

State Ports Authority Is Carrier under 
Federal Railway Labor Act. — See 
International Longshoremen’s Ass’n v. North 
Carolina Ports Auth., 463 F.2d 1 (4th Cir. 1972). 

Applied in International Longshoremen’s 
Ass'n v. North Carolina State Ports Auth., 332 
F. Supp. 95 (E.D.N.C. 1971). 


was heretofore repealed by Chapters 269 or 584, 
of the Session Laws of 1957, the same is hereby 
reenacted.” 


§ 143-217. Purposes of Authority. — Through the Authority hereinbefore 
created, the State of North Carolina may engage in promoting, developing, 
constructing, equipping, maintaining and operating the harbors and seaports 
within the State, or within the jurisdiction of the State, and works of internal 
improvements incident thereto, including the acquisition or construction, 
maintenance and operation at such seaports or harbors of watercraft, terminal 
railroads and facilities and highways and bridges thereon or essential for the 
proper operation thereof. Said Authority is created as an instrumentality of 
the State of North Carolina for the accomplishment of the following general 
purposes: 

(1) To develop and improve the harbors or seaports at Wilmington, 
Morehead City and Southport, North Carolina, and such_ other 
places, including inland ports and facilities, as may be deemed 
feasible for a more expeditious and efficient handling of waterborne 
commerce from and to any place or places in the State of North 
Carolina and other states and foreign countries. 

(2) To acquire, construct, equip, maintain, develop and improve the port 
facilities at said ports and to improve such portions of the waterways 
thereat as are within the jurisdiction of the federal government. 
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(3) To foster and stimulate the shipment of freight and commerce through 
said ports, whether originating within or without the State of North 


Carolina, including the 


investigation and handling of matters 


pertaining to all transportation rates and rate structures affecting the 


same. 


(4) To cooperate with the United States of America and any agency, 


department, corporation 


or 


instrumentality thereof in the 


maintenance, development, improvement and use of said harbors and 
seaports in connection with and in furtherance of the war operations 


and needs of the United States. 


(5) To accept funds from any of said counties or cities wherein said ports 
are located and to use the same in such manner, within the purposes 
of said Authority, as shall be stipulated by the said county or city, and 
to act as agent or instrumentality, of any of said counties or cities in 
any matter coming within the general purposes of said Authority. 

(6) To act as agent for the United States of America or any agency, 
department, corporation or instrumentality thereof, in any matter 
coming within the purposes or powers of the Authority. 

(7) And in general to do and perform any act or function which may tend 
or be useful toward the development and improvement of harbors, 
seaports and inland ports of the State of North Carolina, and to 


increase the movement of waterborne commerce, 


foreign and 


domestic,to, through, and from said harbors and ports. 
The enumeration of the above purposes shall not limit or circumscribe the 
broad objective of developing to the utmost the port possibilities of the State of 
North Carolina. (1945, ¢. 1097, s. 2; 1953, c. 191, ss. 3, 4.) 


Authority Was Created for Public Purpose. 
— Beyond question, the Authority was created 
and empowered to act to accomplish a public 
purpose. North Carolina State Ports Auth. v. 
First-Citizens Bank & Trust Co., 242 N.C. 416, 
88 S.E.2d 109 (1955). 

Authority an Instrumentality and Agency 


of State. — The Authority created by this 
Article is an instrumentality and agency of the 
State, created and empowered to accomplish a 
public purpose. Nat Harrison Associates v. 
North Carolina State Ports Auth., 280 N.C. 251, 
185 S.E.2d 793 (1972). 


§ 143-218. Powers of Authority. — In order to enable it to carry out the 
purposes of this Article, the said Authority shall: 

(1) Have the powers of a body corporate, including the power to sue and be 
sued, to make contracts, and to adopt and use a common seal and to 
alter the same as may be deemed expedient; 

(2) Have the authority to make all necessary contracts and arrangements 
with other port authorities of this and other states for the interchange 
of business, and for such other purposes as will facilitate and increase 
the business of the North Carolina State Ports Authority; 

(3) Be authorized and empowered to rent, lease, buy, own, acquire, 
mortgage, otherwise encumber, and dispose of such property, real or 
personal, as said Authority may deem proper to carry out the 
purposes and provisions of this Article, all or any of them; 

(4) Be authorized and empowered to acquire, construct, maintain, equip 
and operate any wharves, docks, piers, quays, elevators, compresses, 
refrigeration storage plants, warehouses and other structures, and 
any and all facilities needful for the convenient use of the same in the 
aid of commerce, including the dredging of approaches thereto, and 
the construction of belt-line roads and highways and bridges and 
causeways thereon, and other bridges and causeways necessary or 
useful in connection therewith, and shipyards, shipping facilities, and 
transportation facilities incident thereto and useful or convenient for 
the use thereof, including terminal railroads; 

(5) On or after the first day of June, 1953, the board, with the approval of 
the Governor, shall appoint an executive director for the Authority 
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who shall serve at the pleasure of the board. The salary of the said 
executive director shall be fixed by the Governor with the approval of 
the Advisory Budget Commission. The director shall have authority to 
appoint, employ and dismiss at pleasure, such number of employees 
as may be deemed necessary by the board to accomplish the purposes 
of this Article. The compensation of such employees shall be fixed by 
the board. The governing board of said Ports Authority shall annually 
appoint an executive committee of three members of the board, which 
executive committee shall be vested with authority to do all acts 
which might be perfornfed by the whole board, provided the board has 
not theretofore acted upon such matters. The members of the said 
executive committee shall serve until their successors are duly 
appointed; 

(6) Establish an office for the transaction of its business at such place or 
places as, in the opinion of the Authority, shall be advisable or 
necessary in carrying out the purposes of this Article; 

(7) Be authorized and empowered to create and operate such agencies and 
departments as said board may deem necessary or useful for the 
furtherance of any of the purposes of this Article; 

(8) Be authorized and empowered to pay all necessary costs and expenses 
involved in and incident to the formation and organization of said 
Authority, and incident to the administration and operation thereof, 
and to pay all other costs and expenses reasonably necessary or 
expedient in carrying out and accomplishing the purposes of this 
Article; 

(9) Be authorized and empowered to apply for and accept loans and grants 
of money from any federal agency or the State of North Carolina or 
any political subdivision thereof or from any public or private sources 
available for any and all of the purposes authorized in this Article, 
and to expend the same in accordance with the directions and. 
requirements attached thereto, or imposed thereon by any such 
federal agency, the State of North Carolina, or any political 
subdivision thereof, or any public or private lender or donor, and to 
give such evidences of indebtedness as shall be required, provided, 
however, that no indebtedness of any kind incurred or created by the 
Authority shall constitute an indebtedness of the State of North 
Carolina, or any political subdivisions thereof, and no such 
indebtedness shall involve or be secured by the faith, credit or taxing 
power of the State of North Carolina, or any political subdivision 
thereof; 

(10) Be authorized and empowered to act as agent for the United States of 
America, or any agency, department, corporation, or instrumentality 
thereof, in any matter coming within the purposes or powers of the 
Authority; 

(11) Have power to adopt, alter or repeal its own bylaws, rules and 
regulations governing the manner in which its business may be 
transacted and in which the power granted to it may be enjoyed, and 
may provide for the appointment of such committees, and the 
functions thereof, as the Authority may deem necessary or expedient 
in facilitating its business; 

(12) Be authorized and empowered to do any and all other acts and things 
in this Article authorized or required to be done, whether or not 
included in the general powers in this section mentioned; and 

(13) Be authorized and empowered to do any and all things necessary to 
accomplish the purposes of this Article: Provided, that said Authority 
shall not engage in shipbuilding. 


The property of the Authority shall not be subject to any taxes or 
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assessments thereon. (1945, c. 1097, s. 3; 1949, c. 892, s. 2; 1953, c. 191, s. 5; 1959, 


C..0295; SS: 3-0.) 


Ports Authority Has Power to Lease 
Property to Private Investor. — See opinion 
of Attorney General to Mr. Woodrow Price, 
Chairman, State Ports Authority, 41 N.C.A.G. 
78 (1970). 

Lease of Facility to Private Corporation. — 
A lease by the Port Authority of a grain 
handling facility to a private corporation, under 


during a five-year term all costs of operation of 
facility and rentals sufficient to pay in full 
revenue bonds issued by the Authority, was 
within the power of the Authority and did not 
constitute a loan of the credit of the State or the 
agency. North Carolina State Ports Auth. v. 
First-Citizens Bank & Trust Co., 242 N.C. 416, 
88 S.E.2d 109 (1955). 


the terms of which the corporation would pay 


§ 143-218.1. Approval of acquisition and disposition of real property. — 
Any transactions relating to the acquisition or disposition of real property or 
any estate or interest in real property, by the North Carolina State Ports 
Authority, shall be subject to prior review by the Governor and Council of 
State, and shall become effective only after the same has been approved by the 
Governor and Council of State. Upon the acquisition of real property or other 
estate therein, by the North Carolina State Ports Authority, the fee title or 
other estate shall vest in and the instrument of conveyance shall name the 
“North Carolina State Ports Authority” as grantee, lessee, or transferee. Upon 
the disposition of real property or any interest or estate therein, the 
instrument of conveyance or transfer shall be executed by the North Carolina 
State Ports Authority. The approval of any transaction by the Governor and 
Council of State may be evidenced by a duly certified copy of excerpt of 
minutes of the meeting of the Governor and Council of State, attested by the 
private secretary to the Governor or the Governor, reciting such approval, 
affixed to the instrument of acquisition or transfer, and said certificate may be 
recorded as a part thereof, and the same shall be conclusive evidence of review 
and approval of the subject transaction by the Governor and Council of 
State. The Governor, acting with the approval of the Council of State, may 
delegate the review and approval of such classes of lease, rental, easement, 
or right-of-way transactions as he deems advisable, and he may likewise 
delegate the review and approval of the severance of buildings and timber 
from the land. (1959, ¢c. 523, s. 6.) 


The North Carolina State Ports Authority 
is not freed from the provisions of this section 
merely because the Authority has the right 
under § 143-220 to select the particular 
procedure it will follow in exercising its power 


of eminent domain. North Carolina State Ports 
Auth. v. Southern Felt. Corp., 1 N.C. App. 231, 
161 S.E.2d 47 (1968). 

Quoted in State Hwy. Comm’n v. Matthis, 2 
N.C. App. 233, 163 S.E.2d 35 (1968). 


§ 143-219. Issuance of bonds. — (a) As a means of raising the funds 
needed from time to time in the acquisition, construction, equipment, 
maintenance and operation of any facility, building, structure, terminal 
railroad or any other matter or thing which the Authority is herein authorized 
to acquire, construct, equip, maintain, or operate, all or any of them, the said 
Authority is hereby authorized at one time or from time to time to issue 
negotiable revenue bonds of the Authority. The principal and interest of such 
revenue bonds shall be payable solely from the revenue to be derived from the 
operation of all or any part of its properties and facilities. 

(b) A pledge of the net revenues derived from the operation of said 
properties and facilities, all or any of them, shall be made to secure the 
payment of said bonds as and when they mature. 

(c) Revenue bonds issued under the provisions of this Article shall not be 
deemed to constitute a debt of the State of North Carolina or a pledge of the 
faith and credit of the State. The issuance of such revenue bonds shall not di- 
rectly or indirectly or contingently obligate the State to levy or to pledge any 
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form of taxation whatever therefor or to make any appropriation for their 


payment. 


(d) Such bonds and the income thereof shall be exempt from all taxation 


within the State. (1945, c. 1097, s. 4.) 


Editor’s Note. — Section 13 of the State 
Ports Bond Act of 1949, Session Laws 1949, c. 
820, s. 13, was repealed by Session Laws 1971, c. 
574. 

Effect of Section 13 of State Ports Bond Act 
of 1949. — This section remains in full force 
and effect except to the extent, if any, it is in 
irreconcilable conflict with § 13 of the State 
Ports Bond Act of 1949. North Carolina State 
Ports Auth. v. First-Citizens Bank & Trust Co., 


Section 13 of the State Ports Bond Act does 
not prohibit or suspend the Authority’s right to 
raise $60,000 of the cost of construction of a 
particular new facility by the issuance and sale 
of revenue bonds and to pledge the revenues to 
be derived from the operation of the particular 
facility to secure the payment of the bonds. 
North Carolina State Ports Auth. v. 
First-Citizens Bank & Trust Co., 242 N.C. 416, 
88 S.E.2d 109 (1955). 


242 N.C. 416, 88 S.E.2d 109 (1955). 


§ 143-220. Power of eminent domain. — For the acquiring of rights-of-way 
and property necessary for the construction of terminal railroads and 
structures, including railroad crossings, airports, seaplane bases, naval bases, 
wharves, piers, ships, docks, quays, elevators, compresses, refrigerator storage 
plants, warehouses and other riparian and littoral terminals and structures 
and approaches thereto and transportation facilities needful for the convenient 
use of same, and belt line roads and highways and causeways and bridges and 
other bridges and causeways, the Authority shall have the right and power to 
acquire the same by purchase, by negotiation, or by condemnation, and should 
it elect to exercise the right of eminent domain, condemnation proceedings 
shall be maintained by and in the name of the Authority, and it may proceed in 
the manner provided by the general laws of the State of North Carolina for the 
procedure by any county, municipality or authority organized under the laws 
of this State, or by the Board of Transportation, or by railroad corporations, or 
in any other manner provided by law, as the Authority may, in its discretion, 
elect. The power of eminent domain shall not apply to property of persons, 
State agency or corporations already devoted to public use. (1945, c. 1097, s. 5; 
LOO eC AOU Risa.) 

Editor’s Note. The 1973 amendment 


substituted “Board of Transportation” for 
“North Carolina State Highway Department.” 


reasonable notice and opportunity to be heard 
and payment of just compensation for taking of 
private property for public uses. North 


Strict Construction. — The exercise of the 
power of eminent domain is in derogation of 
common right, and all laws conferring such 
power must be _ strictly construed. North 
Carolina State Ports Auth. v. Southern Felt 
Corp., 1 N.C. App. 231, 161 S.E.2d 47 (1968). 

The right to authorize the exercise of the 
power of eminent domain and the mode of 
exercise thereof is wholly legislative, limited 
only by constitutional provisions which require 


§ 143-221. Exchange of property; 


Carolina State Ports Auth. v. Southern Felt 
Corp., LN.G. App. 2e1, 161 S:li.2d 471968): 

The North Carolina State Ports Authority 
is not freed from the provisions of § 143-218.1 
merely because the Authority has the right 
under this section to select the particular 
procedure it will follow in exercising its power 
of eminent domain. North Carolina State Ports 
Auth. v. Southern Felt Corp., 1 N.C. App. 231, 
161 S.E.2d 47 (1968). 


removal of buildings, etc. — The 


Authority may exchange any property or properties acquired under the 
authority of this Chapter for other property, or properties usable in carrying 
out the powers hereby conferred, and also may remove from lands needed for 
its purposes and reconstruct on other locations, buildings, terminals, railroads, 
or other structures, upon the payment of just compensation, if in its judgment, 
it is necessary or expedient so to do in order to carry out any of its plans for 
port development, under the authorization of this Article. (1945, c. 1097, s. 6.) 


§ 143-222. Dealing with federal agencies. — The Authority board 1s 
authorized to assign, transfer, lease, convey, grant or donate to the United 
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States of America, or to the appropriate agency or department thereof, any or 
all of the property of the Authority, for the use by such grantee for any 
purpose included within the general purposes of this Article, as stated in G.S. 
143-217, such assignment, transfer, lease, conveyance, grant or donation to be 
upon such terms as the Authority board may deem advisable. In the event the 
United States of America should decide to undertake the acquisition, 
construction, equipment, maintenance or operation of the airports, seaplane 
bases, naval bases, wharves, piers, ships, refrigerator storage plants, 
warehouses, elevators, compresses, docks, shipyards, shipping and 
transportation facilities before referred to, including terminal railroads, roads, 
highways, causeways, or bridges and should itself decide to acquire the lands 
and properties necessarily needed in connection therewith by condemnation or 
otherwise, the Authority board is turther authorized to transfer and pay over 
to the United States of America or to the appropriate agency or department 
thereof, such of the moneys belonging to the Authority board as may be found 
needed or reasonably required by said United States of America to meet and 
pay the amount of judgments or condemnation, including costs, if any to be 
taxed thereon, as may from time to time be rendered against the United States 
of America, or its appropriate agency, or as may be reasonably necessary to 
permit and allow said United States of America, or its appropriate agency, to 
acquire and become possessed of such lands and properties as are reasonably 
required for the construction and use of said facilities before referred to. (1945, 
Cal09Tese 7) 


§ 143-223. Terminal railroads. — The Authority shall have the power and 
authority to acquire, own, lease, locate, install, construct, equip, hold, 
maintain, control and operate at harbors and seaports a line of terminal 
railroads with necessary sidings, turnouts, spurs, branches, switches, yard 
tracks, bridges, trestles, and causeways and in connection therewith or 
appurtenant thereto shall have the further right to lease, install, construct, 
acquire, own, maintain, control and use any and every kind or character of 
motive power and conveyances or appliances necessary or proper to carry 
passengers, goods, wares, and merchandise over, along or upon the track of 
such railroad or other conveyances. And the Authority shall have the right and 
authority to make agreements as to scale of wages, seniority, and working 
conditions with locomotive engineers, locomotive firemen, switchmen and 
switch engine foremen and hostlers engaged in the operation of the terminal 
railroads provided for in this section, and the service and equipment pertinent 
thereto. And should the said Department exercise the authority herein given, 
then in such event it shall be the duty of the said Department to make such 
agreements with said employees hereinabove specified, in accordance with the 
act of Congress known as the Railroad Labor Act (U.S.C. Title 45, sections 
151-163) as amended or as hereafter amended to the end that the same 
agreements as to seniority and working conditions will obtain as to said 
employees and the standard rate of pay be provided, as are in force relative to 
like employees of interstate railroads operating in the same territory with 
terminal railroads authorized hereby. The Authority shall have the right and 
authority with its terminal railroads to connect with or cross any other 
railroad upon payment of just compensation and to receive, deliver to and 
transport the freight, passengers, and cars of common carrier railroads as 
though it were an ordinary common carrier. (1945, c. 1097, s. 8.) 


§ 143-224. Jurisdiction of the Authority; application of Chapter 20; 
appointment and authority of special police. — (a) The jurisdiction of the 
Authority in any of said harbors or seaports within the State shall extend to all 
properties owned by or under control of the Authority and shall also extend 
over the waters and shores of such harbors or seaports and over that part of all 
tributary streams flowing into such harbors or seaports in which the tide ebbs 
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and flows, and shall extend to the outer edge of the outer bar at such harbors or 
seaports. 

(b) All the provisions of Chapter 20 of the General Statutes relating to the 
use of the highways of the State and the operation of motor vehicles thereon 
are hereby made applicable to the streets, alleys and driveways on the 
properties owned by or under the control of the North Carolina State Ports 
Authority. Any person violating any of the provisions of said Chapter in or on 
such streets, alleys or driveways shall, upon conviction thereof, be punished as 
therein prescribed. Nothing herein contained shall be construed as in any way 
interfering with the ownership and control of such streets, alleys and 
driveways on the properties of said Authority as is now vested by law in the 
said Authority. 

(c) The North Carolina State Ports Authority is hereby authorized to make 
such reasonable rules, regulations, and adopt such additional ordinances with 
respect to the use of the streets, alleys, driveways and to the establishment of 
parking areas on the properties of the Authority and relating to the safety and 
welfare of persons using the property of the Authority. All rules, regulations 
and ordinances adopted pursuant to the authority of this subsection shall be 
recorded in the proceedings of the Authority and printed and copy of such 
rules, regulations and ordinances shall be filed in the office of the Secretary of 
State of North Carolina and the Authority shall cause to be posted, at 
appropriate places on the properties of the Authority, notice to the public of 
applicable rules, regulations and ordinances as may be adopted under the 
authority of this subsection. Any person violating any such rules, regulations 
or ordinances shall, upon conviction thereof, be guilty of a misdemeanor and 
shall be punished by a fine of not exceeding fifty dollars ($50.00) or 
imprisonment not to exceed 30 days. 

(d) The Executive Director of the Authority is authorized to appoint such 
number of employees of the Authority as he may think proper as special 
policemen, who, when so appointed, shall have all the powers of policemen of 
incorporated towns. Such policemen shall have the power of arrest of persons 
committing violations of State law or any reasonable rules, regulations and 
ordinances lawfully adopted by the Authority as herein authorized. Employees 
appointed as such special policemen shall take the general oath of office 
prescribed. by G.s.1 1-117 (19450 ¢: 1097, s. 9; 1959) c. 52358) 7; 1965)"¢. 1074.) 


§ 143-225. Treasurer of the Authority. — The Authority shall select its 
own treasurer. The Authority shall require a surety bond of such appointee in 
such amount as the Authority may fix, and the premium or premiums thereon 
shall be paid by said Authority as a necessary expense of said Authority. (1945, 
¢, LOOT, s. 10:,1959, ¢. 523, 8.8.) 


§ 143-226. Deposit and disbursement of funds. — A1l Authority funds 
shall be deposited in a bank or banks to be designated by the Authority. Funds 
of the Authority shall be paid out only upon warrants signed by the treasurer 
or assistant treasurer of the Authority and countersigned by the chairman, the 
acting chairman or the executive director. No warrants shall be drawn or 
issued disbursing any of the funds of the Authority except for a purpose 
authorized by this Article and only when the account or expenditure for which 
the same is to be given in payment has been audited and approved by the 
Authority or its executive director. Any and all revenues and earnings received 
by the Authority from its operations shall be handled as directed in section 13, 
Chapter 820 of the Session Laws of 1949. (1945, c. 1097, s. 11; 1951, c. 1088, s. 1.) 


§ 143-227. Annual audit; copies to be furnished. — At least once in each 
year the State Auditor shall cause to be made a detailed audit of all moneys 
received and disbursed by the Authority during the preceding year. Such audit 
shall show the several sources from which funds were received and the balance 
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on hand at the beginning and end of the preceding year and shall show the 
complete financial condition of the Authority. A copy of the said audit shall be 
furnished to each member of the governing body of the said Authority and to 
the officers thereof and to the Governor, the Budget Bureau and the Attorney 
General. (1945, c. 1097,.s. 12; 1951, c. 1088, s. 2.) 


§ 143-227.1. Purchase of supplies, material and equipment. All the 
provisions of Article 3 of Chapter 143 of the General Statutes relating to the 
purchase of supplies, material and equipment by the State government are 
hereby made applicable to the North Carolina State Ports Authority. (1958, c. 
LOIS 10.) 


§ 143-228. Liberal construction of Article. — It is intended that the 
provisions of this Article shall be liberally construed to accomplish the 
purposes provided for, or intended to be provided for, herein, and where strict 
construction would result in the defeat of the accomplishment of any of the 
acts authorized herein, and a liberal construction would permit or assist in the 
accomplishment thereof, the liberal construction shall be chosen. (1945, c. 1097, 
s. 13.) 


CH. 143. STATE DEPARTMENTS, ETC. 





Statutes Not to Be Construed to Hamper 
Authority in Accomplishment of Its Purpose. 
— Recognizing the dominant intent of the 
General Assembly to provide maximum 
development and use of our seaports, no 
construction should be placed on _ statutes 


required by the express terms thereof, that 
would tend to hamper the Authority in its 
efforts to accomplish the very purposes of its 
existence. North Carolina State Ports Auth. v. 
First-Citizens Bank & Trust Co., 242 N.C. 416, 
88 S.E.2d 109 (1955). 


relating to the Authority, unless plainly 


§ 143-228.1. Warehouses, wharves, etc., on property abutting navigable 
waters. — The powers, authority and jurisdiction granted to the North 
Carolina State Ports Authority under this Article and Chapter shall not be 
construed so as to prevent other persons, firms and corporations, including 
municipalities, from owning, constructing, leasing, managing and operating 
warehouses, structures and other improvements on property owned, leased or 
under the control of such other persons, firms and corporations abutting upon 
and adjacent to navigable waters and streams in this State, nor to prevent such 
other persons, firms and corporations from constructing, owning, leasing and 
operating in connection therewith wharves, docks and piers, nor to prevent 
such other persons, firms and corporations from encumbering, leasing, selling, 
conveying or otherwise dealing with and disposing of such properties, facilities, 
lands and improvements after such construction. (1955, c. 727.) 


ARTICLE 23. 
Armories. 


§ 143-229. Definitions. — The terms used in this Article mean: 

(1) Armory: Any building and/or land suitable for armory purposes with 
area adjacent thereto, and any building and/or land suitable for 
warehousing, motor parking, instruction, training, or any other use 
necessary for any unit. 

(2) Armory Site: Any land suitable for the construction of an armory as 
defined in (1) above, with the adjacent area thereto necessary for 
motor parking, instruction and training of any unit. 

(3) Department: The Department of Military and Veterans Affairs created 
by this Article. 

(4) Facilities: Furniture, equipment, warehouses, motor sheds, target 
ranges and any other adjunct necessary to administration, instruction 
and training of any unit. 

(5) Funds: Any funds appropriated by any municipality, county or the 
United States of America and made available for the purpose of 
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acquiring armory sites or constructing or repairing any armory, 
warehouse, or other facility for the use of any unit or for any other 
purpose in connection with the housing, training, instruction or 
promotion of interest of any unit. It shall also include funds which 
may be donated for the benefit, directly or indirectly, of any unit. 

(6) Municipality: Any incorporated city or town and any unincorporated 
city or town. 

(7) Unit: Any national guard unit active or inactive or State guard unit or 
other organized military unit of which the Governor is 


commander-in-chief. (1947, c. 1010, s. 1; 1978, c. 620, s. 9.) 


Cross Reference. — As to creation of the and “Department of Military and Veterans 
Department of Military and Veterans Affairs, Affairs” for “Armory Commission” in 
see § 143B-246. subdivision (3). 

Editor’s Note. — The 1973 amendment ' 


substituted “Department” for “Commission” 


§§ 143-230, 143-231: Repealed by Session Laws 1973, c. 620, s. 9. 


Cross Reference. — As to transfer of the Department of Military and Veterans Affairs, 
functions of the Armory Commission to the see § 143B-248. 


§ 143-232. Authority to foster development of armories and facilities. — 
The Department of Military and Veterans Affairs is authorized and 
empowered to foster the development in North Carolina of adequate armories 
and other necessary facilities for the proper housing, instruction, training and 
administration of all units and facilities necessary for the proper protection, 
care, maintenance, repair, issue and upkeep of public and military property 
issued to or for the use of any unit. (1947, c. 1010, s. 4; 1978, ¢c. 620, s. 9.) 


Editor’s Note. — The 1973 amendment 
substituted “Department of Military and 
Veterans Affairs” for ‘‘Commission.” 


§ 143-233. Powers of Department specified. — The Department of 
Military and Veterans Affairs is further authorized and empowered: 

(1) To act as an agency of the State of North Carolina for the purpose of 
setting up and administering any statewide plan for the acquisition of 
armories and armory sites, for the construction and maintenance of 
armories and for providing facilities which are now or may be 
necessary in order to comply with any federal law and in order to 
receive, administer and disburse any funds which may be provided by 
act of Congress for such purpose; 

(2) As such agency of the State of North Carolina, to promulgate 
statewide plans for the acquisition of armories and armory sites, for 
the construction and maintenance of armories and such other 
facilities as may be found desirable or necessary to meet the 
requirements and receive the benefits of any federal legislation with 
respect thereto; 

(3) To receive and administer any funds which may be appropriated by 
any act of Congress or otherwise for the acquisition of armories and 
armory sites, for the construction and maintenance of armories and 
for providing facilities, which may at any time become available for 
such purposes; 

(4) To receive and administer any other funds which may be available in 
furtherance of any activity in which the Department of Military and 
Veterans Affairs is authorized and empowered to engage under the 
provisions of this Article; 

(5) To adopt such rules and regulations as may be necessary to carry out 
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the intent and purpose of this Article. (1947, ¢c. 1010, s. 5; 1973, c. 620, 
s. 9.) 
Editor’s Note. — The 1973 amendment 
substituted “Department of Military and 
Veterans Affairs” for “Commission.” 


§ 143-234. Power to acquire land, make contracts, etc. — In furtherance 
of the duties, power, and authority given herein, the Department of Military 
and Veterans Affairs is authorized and empowered within the limitations of 
G.S. 143-3841 to accept and hold title to real property in the name of the State of 
North Carolina, and to enter in contracts and do any and all things necessary 
to carry out any statewide programs for the acquisition of armories and 
armory sites, the construction and maintenance of armories, and to provide 
facilities which may be considered by it as necessary for any unit and which 
may be authorized by act of Congress or otherwise. (1947, c. 1010, s. 6; 1973, c. 
620, s. 9.) 


Editor’s Note. — The 1973 amendment “within the limitations of G.S. 143-341” and 
substituted “Department of Military and made certain minor changes in wording. 
Veterans Affairs” for “Commission,” inserted 


§ 143-235. Counties and municipalities may lease, convey or acquire 
property for use as armory. — Every municipality and county of the State of 
North Carolina is hereby authorized and empowered to lease or convey by deed 
to the State of North Carolina: 

(1) Any existing armory and the land adjacent thereto; 

(2) Any real property suitable for the construction of an armory, 
warehouse or other facility; and 

(3) Any real property suitable for use in the administration, instruction 
and training of any unit. 

Every municipality and county is further authorized and empowered to 
acquire any real property which may be suitable for use as an armory or for 
the construction of an armory thereon, or for any other purpose of a unit. 
Contracting of an indebtedness and expenditure of public funds by any 
municipality or county to comply with the provisions of this Article are hereby 
declared to be a necessary expense and for a public purpose. (1947, ¢. 1010, s. 7; 
1949, c. 1066, s. 1.) 


§ 143-235.1. Prior conveyances validated. — All conveyances of real 
property made before April 20, 1949, by any municipality or county of the 
State of North Carolina to the State of North Carolina for armory purposes are 
hereby validated and ratified in every respect. (1949, c. 1066, s. 2.) 


§ 143-236. County and municipal appropriations for benefit of military 
units. — Every municipality and county is hereby authorized and empowered 
to appropriate for the benefit of any unit or units such amounts of public funds 
from year to year as the governing body of such municipality or county may 
deem wise, patriotic and expedient; and is further authorized, either alone or in 
connection with others, to provide heat, light, water, telephone service and/or 
other costs of operation and maintenance of any armory. (1947, c. 1010,s. 8.) 

Cross Reference. — As to municipal and 


county aid for construction of armory facilities, 
see §§ 127-112, 127-113, 127-117. 


§ 143-236.1. Unexpended portion of State appropriation. — The 
unexpended portion of any appropriation from the general fund of the State for 
the purposes set out in this Article, remaining at the end of any biennium, 
shall not revert to the general fund of the State, but shall constitute part of a 
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permanent fund to be expended from time to time in the manner and for the 
purposes set out in this Article. (1949, c. 1202, s. 2.) 


Cited in Great Am. Ins. Co. v. Johnson, 257 
N.C. 367, 126 S.E.2d 92 (1962). 


ARTICLE 23A. 
Stadium Authority. 
§§ 143-236.2 to 143-236.28: Repealed by Session Laws 1971, c. 882, s. 2. 


ARTICLE 24. 
Wildlife Resources Commission. 


§ 143-237. Title. — This Article shall be known and may be cited as the 
North Carolina Wildlife Resources Law. (1947, c. 268, s. 1.) 
Cross Reference. — As to Motorboat ferred to the Department of Natural and 


Committee of the Wildlife Resources Eeonomic Resources by § 143A-118, enacted by 
Commission and enforcement of the motorboat — Session Laws 1971, c. 864. 


law by the Commission, see § 75A-3. Cited in State ex rel. North Carolina Util. 
State Government Reorganization. — The (Commrn v. Story, 241 N.C. 103, 84 S.E.2d 386 
Wildlife Resources Commission was trans- (1954), 


§ 143-238. Definitions. — As used in this Article unless the context clearly 

requires otherwise: 
(1) The word “Commission” shall mean the North Carolina Wildlife 
Resources Commission. 
(2) The word “Director” shall mean the Executive Director of the North 
_Carolina Wildlife Resources Commission. 
(3) The terms “wildlife resources” and ‘wildlife’ shall be defined in 
accordance with the definitions in G.S. 113-129. (1947, c. 263, s. 2; 1965, 
Cin iase be} " 

§ 143-239. Statement of purpose.—The purpose of this Article is to create a 
separate State agency to be known as the North Carolina Wildlife Resources 
Commission, the function, purpose, and duty of which shall be to manage, 
restore, develop, cultivate, conserve, protect, and regulate the wildlife 
resources of the State of North Carolina, and to administer the laws relating to 
game, game and freshwater fishes, and other wildlife resources enacted by the 
General Assembly to the end that there may be provided a sound, constructive, 
comprehensive, continuing, and economical game, game fish, and wildlife 
program directed by qualified, competent, and representative citizens, who 
shall have knowledge of or training in the protection, restoration, proper use 
and management of wildlife resources. (1947, c. 263, s. 3; 1965, c. 957, s. 13.) 

Cross Reference. — For powers and duties for distribution and sale of hunting, fishing and 
of Wildlife Resources Commission as to agents trapping licenses, see § 113-81.4 et seq. 


§ 143-240. Creation of Wildlife Resources Commission; districts; 
qualifications of members. — There is hereby created a Commission to be 
known as the North Carolina Wildlife Resources Commission. The Commission 
shall consist of nine citizens of North Carolina, who shall be competent and 
qualified as herein provided, and who shall be appointed by the Governor. One 
and only one of the Commission members shall be appointed from each of the 
following geographical districts: 

First district to be composed of the following counties: Bertie, Camden, 
Chowan, Currituck, Dare, Gates, Hertford, Hyde, Martin, Pasquotank, 
Perquimans, Tyrrell, Washington. 
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Second district to be composed of the following counties: Beaufort, Carteret, 
Craven, Duplin, Greene, Jones, Lenoir, New Hanover, Onslow, Pamlico, 
Pender, Pitt. 

Third district to be composed of the following counties: Edgecombe, 
Franklin, Halifax, Johnston, Nash, Northampton, Vance, Wake, Warren, 
Wayne, Wilson. . 

Fourth district to be composed of the following counties: Bladen, Brunswick, 
Columbus, Cumberland, Harnett, Hoke, Robeson, Sampson, Scotland. 

Fifth district to be composed of the following counties: Alamance, Caswell, 
Chatham, Durham, Granville, Guilford, Lee, Orange, Person, Randolph, 
Rockingham. 

Sixth district to be composed of the following counties: Anson, Cabarrus, 
Ua Cea Mecklenburg, Montgomery, Moore, Richmond, Rowan, Stanly, 

nion. 

Seventh district to be composed of the following counties: Alexander, 
Sree. Ashe, Davie, Forsyth, Iredell, Stokes, Surry, Watauga, Wilkes, 
Yadkin. 

Eighth district to be composed of the following counties: Avery, Burke, 
Caldwell, Catawba, Cleveland, Gaston, Lincoln, McDowell, Mitchell, 
Rutherford, Yancey. 

Ninth district to be composed of the following counties: Buncombe, 
Cherokee, Clay, Graham, Haywood, Henderson, Jackson, Macon, Madison, 
Polk, Swain, Transylvania. 

Each member of the Commission shall be an experienced hunter, fisherman, 
farmer, or biologist, who shall be generally informed on wildlife conservation 
and restoration problems. (1947, c. 263, s. 4; 1961, c. 737, s. 1 '/2; 1965, c. 859, s. 
219 (eco oe 


Editor’s Note. — The 1971 amendment 
added “New Hanover” to the second district and 
deleted “New Hanover” in the fourth district. 

Commission to Act by Resolution. — The 
Wildlife Resources Commission, in the 
discharge of its important duties in the 


to negotiate for the purchase of certain lands 
and setting up a certain sum in its budget 
therefor, even if it be construed to authorize the 
director to actually purchase the lands 
designated, is not authorization to him to 
institute proceedings to condemn any part of 


public interest, can act only by resolution 
passed in a legal meeting of its members sitting 
as a commission, which resolution should be 
recorded in its minutes, and thus become the 
best evidence of the Commission’s actions. 
State ex rel. North Carolina, Util. Comm'n v. 
Story, 241 N.C. 103, 84 S.E.2d 386 (1954). 
Resolution Authorizing Director to 
Purchase Lands. — Resolution of the Wildlife 


the lands. Such resolution cannot support a 
finding that an application for certificate of 
public convenience and necessity of the 
acquisition of the land was filed by the Wildlife 
Resources Commission so as to confer 
jurisdiction on the Utilities Commission to 
issue the certificate. State ex rel. North 
Carolina Util: Comm’n v. Story, 241 N.C. 103; 
84 S.E.2d 386 (1954). 


Resources Commission authorizing its director 


§ 143-241. Appointment and terms of office of Commission members; 
filling of vacancies. — The terms of office of the members of the North 
Carolina Wildlife Resources Commission who are now serving as members 
from the State at large shall expire June 30, 1965. The terms of the remaining 
nine incumbent members of said Commission shall not expire until the end of 
the terms for which they were appointed. 

On the first day of July, 1965 and thereafter, the Governor shall appoint 
members of the North Carolina Wildlife Resources Commission from the 
several geographical districts set forth in G.S. 143-240 as follows: 

On July 1, 1965, one from each of districts two, five and eight to serve six 
years each; 

On July 1, 1967, one member from each of districts three, six and nine, to 
serve terms of six years each; 

On July 1, 1969, one member from each of districts one, four and seven, to 
serve terms of six years each. 
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Thereafter as the terms of office of the members of the Commission from the 
several districts expire, their successors shall be appointed for terms of six 
years each. 

Vacancies occurring through expiration of terms of the members of the 
Commission shall be filled by appointment by the Governor from a list of five 
names from each wildlife district, reeommended and submitted by the adult 
interested citizens of each respective district. When the term of a member 
expires, the Director or his designee shall call a meeting of the adult interested 
citizens in that district not later than 60 days prior to the expiration of such 
member’s term. Such meetings shall be held as near to the geographic center of 
the district as possible and in a public building. Notice of the meeting shall be 
given by publication once each week for four successive weeks, the fourth 
notice appearing at least 10 days prior to the meeting, in a newspaper having 
general circulation in the district. In addition, notice of the meeting shall be 
posted at the courthouse door of each county in the district at least 30 days 
prior to said meeting. At such meeting, the adult interested citizens in 
attendance shall select, and the Director shall submit to the Governor, a list of 
five residents and citizens of the district who are well informed on the subject 
of wildlife conservation and restoration. The Governor shall appoint a 
successor to the member whose term is about to expire within 60 days 
following the submission to him by the Director of the list hereinabove referred 
to and in no event later than July 1. 

Meetings of adult interested citizens held pursuant to this section shall be 
conducted pursuant to Robert’s Rules of Order. When the meeting has been 
called to order, any adult interested citizen may place in nomination the name 
of an adult resident citizen of the respective district to be considered for 
nomination. After the nominations have ceased, each adult interested citizen 
present may vote for one of the nominees. The five receiving the most votes 
shall be submitted to the Governor. 

“Adult interested citizen” as used in this section means any adult interested 
citizen who is a resident of any county within the district. All members 
appointed pursuant to this section shall serve until their successors are 
appointed and qualified. (1947, c. 263, s. 5; 1961, c. 787, s. 1; 1965, c. 859, s. 3; 
LOT aeChoZD se 25) 

Editor’s Note. — The 1973 amendment pursuant to this section should serve until their 
substituted the present last three paragraphs of successors were appointed and qualified and 
the section for the former last paragraph, that any member might be removed by the 
which provided that members appointed Governor for cause. 


§ 143-242. Vacancies by death, resignation or otherwise. — Vacancies on 
the Commission occurring by reason of death, resignation or otherwise for an 
unexpired term of a duration of more than one year shall be filled as provided 
in G.S. 143-241. Vacancies on the Commission by reason of death, resignation 
or otherwise for an unexpired term of one year or less shall be filled by the 
Governor by appointment of an adult resident citizen from the appropriate 
district. 

The Governor shall have the power to remove any member of the 
Commission from office for misfeasance, malfeasance, or nonfeasance. 
Pea aCUSt SSO aL Uo OnCa Deo me. ost 

Editor’s Note. — The 1973 amendment 
rewrote this section. 


§ 143-243. Organization of the Commission; election of officers; Robert’s 
Rules of Order. — The Commission shall hold at least two meetings annually 
in the City of Raleigh, one in January and one in July, and five members of the 
Commission shall constitute a quorum for the transaction of business. 
Additional meetings may be held at such other times and places within the 
State as may be deemed necessary for the efficient transaction of the business 
of the Commission. The Commission may hold additional or special meetings at 
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any time at the call of the chairman or on call of any three members of the 
Commission. The Commission shall determine its own organization and 
methods of procedure in accordance with the provisions of this Article, and 
shall have an official seal, which shall be judicially noticed. At the first 
meeting of the Commission, which shall be held in the City of Raleigh on or 
before the first day of July, 1947, it shall elect one of its members as chairman 
and one of its members as vice-chairman; thereafter, at the meeting held in 
January, 1948, and annually thereafter, the Commission shall elect one of its 
members as chairman and one of its members as vice-chairman; such officers 
to hold office for a period of one year. Meetings of the Commission shall be 
virenane pursuant to Robert’s Rules of Order. (1947, c. 263, s. 7; 1973, c. 825, s. 
4, 


Editor’s Note. — The 1973 amendment 
added the last sentence. 


§ 143-244. Location of offices. — The Board of Public Buildings and 
Grounds shall provide the Commission with offices in the city of Raleigh, 
North Carolina. (1947, c. 263, s. 8.) 


§ 143-245. Compensation of commissioners. — The members of the 
Commission shall receive the amount of per diem provided by G.S. 138-5 and 
actual travel expenses while in attendance of meetings of the Commission or 
engaged in the business of the Commission; all travel expenses shall be paid in 
accordance with the provisions of the Executive Budget Act, Article 1, Chapter 
aie of the General Statutes of North Srigolline (1947)"c. 263, 8. 9; 1969, c..445, s: 
5 


§ 143-246. Executive Director; appointment, qualifications, duties, oath 
of office, and bond. — The North Carolina Wildlife Resources Commission as 
soon as practicable after its organization shall select and appoint a competent 
person qualified as hereinafter set forth as Executive Director of the North 
Carolina Wildlife Resources Commission. The Executive Director shall be 
charged with the supervision of all activities under the jurisdiction of the 
Commission and shall serve as the chief administrative officer of the said 
Commission. Subject to the approval of the Commission and the Director of the 
Budget, he is hereby authorized to employ such clerical and other assistants as 
may be deemed necessary. The person selected as Executive Director shall have 
had training and experience in conservation, protection and management of 
wildlife resources. The salary of such Director shall be fixed by the Governor 
subject to the approval of the Advisory Budget Commission, and said Director 
shall be allowed actual expenses incurred while on official duties away from 
resident headquarters; said salary and expenses to be paid from the Wildlife 
Resources Fund subject to the provisions of the Executive Budget Act. The 
term of office of the Executive Director shall be at the pleasure of the 
Commission. Before entering upon the duties of his office, the Executive 
Director shall take the oath of office as prescribed for public officials and shall 
execute and deposit with the State Treasurer a bond in the sum of ten thousand 
dollars ($10,000), to be approved by the State Treasurer, said bond to be 
conditioned upon the faithful performance of his duties of office. Such bond 
shall be made as part of the blanket bond of State officers and employees 
provided for in G.S. 128-8. The said Executive Director shall be clothed and 
vested with all powers, duties, and responsibilities heretofore exercised by the 
Commission of Game and Inland Fisheries relating to wildlife resources. (1947, 
c) 263; salOs1 9b Tec. 541. sill: 969. 0, S44 egsbe) 


Cross Reference. — As to duties respecting 
hunting and fishing license agents, see § 
113-81.8. 


§ 143-247. Transfer of powers, duties, jurisdiction, and responsibilities. 
— All duties, powers, jurisdiction, and responsibilities now vested by statute in 
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and heretofore exercised by the Department of Conservation and Development, 
the Board of Conservation and Development, the Director of Conservation and 
Development, the Division of Game and Inland Fisheries, the Commissioner of 
Game and Inland Fisheries, or any predecessor organization, board, 
commission, commissioner or official relating to or pertaining to the wildlife 
resources of North Carolina, subject to the provisions of Subchapter IV of 
Chapter 113 of the General Statutes, are henelie transferred to and vested by 
law in the North Carolina Wildlife Resources Commission hereby created, 
subject to the provisions of this Article. The powers, duties, jurisdiction, and 
responsibilities hereby transferred shall be vested in the Commission 
immediately upon its organization under the provisions of this Article. 
Provided however, that no provision of this Article shall be construed as 
transferring to or conferring upon the North Carolina Wildlife Resources 
Commission, herein created, Jurisdiction over the administration of any laws 
regulating the pollution of streams or public waters in North Carolina. (1947, c. 
263,58. 11°°1965,'c. 957; S714.) 

Cross Reference. — As to power to acquire Resources Commission as to agents for 


land for game farms or game refuges, see note distribution and sale of hunting, fishing and 
to § 113-84. For powers and duties of Wildlife trapping licenses, see § 113-81.4 et seq. 


§ 143-247.1. Commission may accept gifts. — The Wildlife Resources 
Commission is hereby authorized and empowered to accept gifts, donations or 
contributions from any source, which funds shall be held in a separate account 
and used solely for the purposes of wildlife conservation and management. 
Such funds shall be administered by the Wildlife Resources Commission and 
shall be used for wildlife conservation and management in a manner consistent 
with wildlife conservation management principles. (1971, c. 388.) 


§ 143-248. Transfer of lands, buildings, records, equipment, and other 
properties. — There is hereby transferred to the North Carolina Wildlife 
Resources Commission all lands, buildings, structures, records, reports, 
equipment, vehicles, supplies, materials, -and other properties, and the 
possession and use thereof, which have heretofore been acquired or obtained 
and now remain in the possession of, or which are now and heretofore have 
been used or intended for use by the Department of Conservation and 
Development, the Director of Conservation and Development, the Division of 
Game and Inland Fisheries, and the Commission of Game and Inland 
Fisheries, and any predecessor organization or division or official of either, for 
the purpose of protecting, propagating, and developing game, fur- bearing 
animals, game fish, inland fisheries, and all other wildlife resources which 
heretofore have been used or held by them in connection with any program 
conducted for said purposes, whether said lands or properties were acquired, 
purchased, or obtained by deed, gift, grant, contract, or otherwise; the said 
lands and other properties hereby transferred, subject to the limitations 
hereinafter set forth to the said Wildlife Resources Commission shall be held 
and used by it subject to the provisions of this Article and other provisions of 
law in furtherance of the intents, purposes, and provisions of this Article and 
other provisions of law in such manner and for such purposes as may be 
determined by the Commission. In the event that there shall arise any conflict 
in the transfer of any properties or functions as herein provided, the Governor 
of the State is hereby authorized and empowered to issue such executive order, 
or orders, as may be necessary clarifying and making certain the issue, or 
issues, thus arising: Provided, further, nothing herein contained shall be 
construed to transfer any of the State parks or State forests to the North 
Carolina Wildlife Resources Commission: Provided, further, title to the 
property transferred by virtue of the provisions of this Article shall be held by 
the State of North Carolina for the use and benefit of the North Carolina 
Wildlife Resources Commission and the use, control and sale of any of such 
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property shall be governed by the general law of the State affecting such 
matters. (1947, c. 263, s. 12; 1965, c. 957, s. 15:) 


§ 143-249. Transfer of personnel. — Upon July 1, 1947, the Division of 
Game and Inland Fisheries of the North Carolina Department of Conservation 
and Development shall cease to exist and all employees of said Division shal] 
continue as employees of the Commission at their option or until further action 
by the Commission. (1947, c. 263, s. 13.) 


§ 143-250. Wildlife Resources Fund. — All moneys in the game and fish 
fund or any similar State fund when this Article becomes effective shall be 
credited forthwith to a special fund in the office of the State Treasurer, and the 
State Treasurer shall deposit all such moneys in said special fund, which shall 
be known as the Wildlife Resources Fund. 

All unexpended appropriations made to the Department of Conservation and 
Development, the Board of Conservation and Development, the Division of 
Game and Inland Fisheries or to any other State agency for any purpose 
pertaining to wildlife and wildlife resources shall also be transferred to the 
Wildlife Resources Fund. 

On and after July 1, 1947, all moneys derived from hunting, fishing, 
trapping, and related license fees, exclusive of commercial fishing license fees, 
and all funds thereafter received from whatever sources shall be deposited to 
the credit of the Wildlife Resources Fund and made available to the 
Commission until expended subject to the provisions of this Article. The 
Wildlife Resources Fund herein created shall be subject to the provisions of the 
Executive Budget Act, Chapter 143, Article 1 of the General Statutes of North 
Carolina as amended, and the provisions of the Personnel Act, Chapter 143, 
Article 2 of the General Statutes of North Carolina as amended. 

All moneys credited to the Wildlife Resources Fund shall be made available 
to carry out the intent and purposes of this Article in accordance with plans 
approved by the North Carolina Wildlife Resources Commission, and all such 
funds are hereby appropriated, reserved, set aside and made available until 
expended, for the enforcement and administration of this Article. 

In the event any uncertainty should arise as to the funds to be turned over to 
the North Carolina Wildlife Resources Commission the Governor shall have 
full power and authority to determine the matter and his recommendation 
ie, te and binding to all parties concerned. (1947, c. 263, s. 14; 1965, c. 

S016; 

Editor’s Note. — Article 2 of this Chapter 
was repealed by Session Laws 1965, c. 640. See 
now §§ 126-1 through 126-12. 


§ 143-251. Cooperative agreements. — In furtherance of the purposes of 
this Article the Commission is hereby authorized and empowered to enter into 
cooperative agreements pertaining to the management and development of the 
wildlife resources with federal, State, and other agencies, or governmental 
subdivisions. (1947, ¢. 263, s. 15.) 


§ 143-252. Article subject to Chapter 113. — Nothing in this Article shall 
be construed to affect the jurisdictional division between the North Carolina 
Wildlife Resources Commission and the Department of Conservation and 
Development contained in Subchapter IV of Chapter 113 of the General 
Statutes, or in any way to alter or abridge the powers and duties of the two 
agencies conferred in that Subchapter. (1947, c. 263, s. 16; 1965, c. 957, s. 17.) 


§ 143-253. Jurisdictional questions. — In the event of any question arising 
between the Department of Conservation and Development and the North 
Carolina Wildlife Resources Commission as to any duty or responsibility or 
authority imposed upon either of said bodies by law, or in case of any 
conflicting rules or regulations or administrative practices adopted by said 
bodies, such questions or matters shall be determined by the Governor of the 
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pias and his determination shall be binding on each of said bodies. (1947, ec. 
263, s. 17.) 


§ 143-254. Conflicting laws; regulations of Department continued. — A\! 
laws and clauses of laws in conflict with the provisions of this Article are 
hereby modified and amended so as to conform with the provisions of this 
Article; and all laws and clauses of laws pertaining to the wildlife resources, as 
herein defined, not in conflict with the provisions thereof are to remain and 
continue in full force and effect. 

Provided further, that all rules and regulations now in force with respect to 
wildlife resources as herein defined, promulgated by the Department of 
Conservation and Development under ‘Chapter 113 of the General Statutes of 
North Carolina, shall continue in full force and effect until altered, modified, 
amended, or rescinded by the Commission created under this Article, or 
repealed or modified by law. (1947, c. 263, s. 18.) 


§ 143-254.1. Assent to act of Congress providing aid in fish restoration 
and management projects. — Assent is hereby given to the provisions of the 
act of Congress entitled “An Act to Provide that the United States shall aid the 
States in Fish Restoration and Management Projects, and for other Purposes,” 
approved August 9, 1950 (Public Law 681, 8lst Congress), and the Wildlife 
Resources Commission is hereby authorized, empowered, and directed to 
perform such acts as may be necessary to the conduct and establishment of 
cooperative fish restoration projects, as defined in said act of Congress, in 
compliance with said act and rules and regulations promulgated by the 
Secretary of the Interior thereunder; and no funds accruing to the State of 
North Carolina from license fees paid by fishermen shall be diverted for any 
other purpose than the administration of the Wildlife Resources Commission 
and for the protection, propagation, preservation, and investigation of fish and 


me. 

Nothing in this section shall be construed to prohibit the exercise of any of 
the powers granted to the Wildlife Resources Commission under the provisions 
of this Article. (1951, cc. 316, 405.) 


ARTICLE 25. 
National Park, Parkway and Forests Development Commission. 


§ 143-255. Commission created; members appointed. — There is hereby 
created a commission to be known as the North Carolina National Park, 
Parkway and Forests Development Commission, which Commission, in 
addition to the duties hereafter specified, shall succeed to the general functions 
heretofore exercised by those commissions and agencies referred to in former 
G.S. 113-78 to 118-81 and in repealed Chapter 48 of the Public Laws of 1927. 
The Commission hereby created shall consist of seven members, one member 
of which shall be a resident of Buncombe County, one member a resident of 
Haywood County, one member a resident of Jackson County, one member a 
resident of Swain County, three members residents of counties adjacent to or 
affected by the development or completion of the Blue Ridge Parkway, the 
Great Smoky Mountains National Park or the Pisgah or Nantahala national 
forests. The chairman of the Board of Transportation and the Director of the 
Department of Conservation and Development, shall be ex officio members of 
the Commission. There shall be transferred to the Commission herein created 
all records, documents, accounts, funds, appropriations and all other properties 
and interests whatsoever heretofore owned or held by any commission or 
agency under the provisions of Article 6 of Chapter 113 of the General Statutes 
of North Carolina, as amended, or Chapter 48 of the Public Laws of 1927, as 
amended, and the Commission herein created is hereby authorized to receive, 
hold, use, convey and expend the same, subject to the approval of the Director 
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of the Budget, and in furtherance of the purposes of this Article. (1947, c. 422, 
s. 3; 1973, ¢c. 507, s. 5.) 

Editor’s Note. — The 1973 amendment Development Commission was transferred to 
substituted “Board of Transportation” for the Department of Natural and Economic 
“State Highway Commission” in the third Resources by § 143A-116, enacted by Session 
sentence. Laws 1971, c. 864. 

State Government Reorganization. — The 


§ 143-256. Appointment of commissioners; term of office. — On or before 
July 1, 1947, the Governor of North Carolina shall appoint seven members of 
the original Commission, two to serve for two years, two to serve for four 
years, and three to serve for six years, and as the terms of these com- 
missioners expire, the Governor shall thereafter appoint members of the 
Commission to serve for terms of six years. Members of the Commission shall 
be eligible for reappointment. The Governor shall also accept the resignation of 
members of the Commission and shall appoint members to serve the unexpired 
terms caused by the resignation or death of any of the members of the 
Commission. (1947, c. 422, s. 4.) 


§ 143-257. Meetings; election of officers.—The Commission shall at its first 
meeting elect a chairman, a vice-chairman and a secretary. The chairman and 
the vice-chairman shall all be members of the Commission, but the secretary 
need not be a member of the Commission. These officers shall perform the 
duties usually pertaining to such offices and when elected shall serve for a 
period of one year, but may be reelected. In case of vacancies by resignation or 
death, the office shall be filled by the Commission for the unexpired term of 
sald officer. The Commission shall meet monthly at the time and place 
designated by its chairman, or upon order duly made by the Commission it 
shall meet only upon call of its chairman. The Commission shall adopt such 
other rules, regulations and bylaws governing the operation of the Commission 
as it shall deem necessary. Five members of the Commission shall constitute a 
quorum for the transaction of business. (1947, c. 422, s. 5.) 


§ 143-258. Duties of the Commission.—The Commission shall endeavor to 
promote the development of that part of the Smoky Mountains National Park 
lying in North Carolina, the completion and development of the Blue 
Ridge Parkway in North Carolina, the development of the Nantahala and Pisgah 
national forests, and the development of other recreational areas in that part 
of North Carolina immediately affected by the Great Smoky Mountains 
National Park, the Blue Ridge Parkway, or the Pisgah or Nantahala national 
forests. It shall be the duty of the Commission to study the develop- 
ment of these areas and to recommend a policy that will promote the de- 
velopment of the entire area generally designated as the mountain section of 
North Carolina, with particular emphasis upon the development of the scenic 
and recreational resources of the region, and the encouragement of the location 
of tourist facilities along lines designed to develop to the fullest these resources 
in the mountain section. It shall confer with the various departments, agencies, 
commissions and officials of the federal government and governments of 
adjoining states in connection with the development of the federal areas and 
projects named in this section. It shall also advise and confer with the various 
officials, agencies or departments of the State of North Carolina that may be 
directly or indirectly concerned in the development of the resources of these 
areas, but shall not in any manner take over or supplant these agencies in their 
work in this area, except insofar as expressly provided in this Article in respect 
to those commissions and agencies provided for in Article 6 of Chapter 113 of 
the General Statutes of North Carolina, as amended, or Chapter 48 of the 
Public Laws of 1927, as amended. It shall also advise and confer with the 
various interested individuals, organizations or agencies that are interested in 
developing this area and shall use its facilities and efforts in formulating, 
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developing and carrying out overall programs for the development of the area 
as a whole. It shall study the need for additional entrances to the Great Smoky 
Mountains National Park, together with the need for additional highway 
approaches and connections, and its findings in this connection shall be filed as 
recommendations with the National Park Service of the federal government, 
and the Board of Transportation. (1947, c. 422, s. 6; 1973, c. 507, s. 5.) 

Editor’s Note. — The 1973 amendment “North Carolina State Highway Commission” at 
substituted “Board of Transportation” for the end of the section. 


§ 143-259. The Commission to make reports. — The Commission shall 
make a biennial report to the Governor covering its work up to January 1 
preceding each session of the General Assembly. It shall also file any such 
suggestions or recommendations as it deems proper with the Department of 
Conservation and Development and the Board of Transportation in respect to 
such matters as might be of interest to, or affect such Department or Board of 
Transportation: (1947;.c. 422,s. 1; 1973, c. 507, s. 5,) 


Editor’s Note. — The 1973 amendment “State Highway Commission” in the second 
substituted “Board of Transportation” for sentence. 


§ 143-260. Compensation of commissioners. — The members of the 
Commission shall receive their necessary traveling expenses incurred while 
attending meetings of the Commission and also such additional traveling 
expenses in connection with the business of the Commission as shall be 
approved by the Director of the Budget. (1947, c. 422, s. 8.) 


ARTICLE 25A. 
Historic Sites Commission; Historic and Archeological Sites. 
S$ 143-260.1 to 143-260.5: Repealed by Session Laws 1955, ¢. 548, s. 5. 


ARTICLE 25B. 


State Nature and Historic Preserve Dedication Act. 


 § 1438-260.6. Short title. — This Article shall be known and may be cited as 
the State Nature and Historic Preserve Dedication Act. (1973, c. 443, s. 1) 


§ 143-260.7. Purpose. — It is the purpose of this Article to prescribe the 
conditions and procedures under which properties may be specially dedicated 
for the purposes enumerated by Article XIV, Sec. 5 of the North Carolina 
Constitution (“Conservation of Natural Resources”), accepted by the General 
Assembly for said purposes, and thereby constituted part of the State Nature 
and Historic Preserve. (1973, c. 443, s. 2.) 


§ 143-260.8. Procedures. — (a) Within the meaning of this section: | 

(1) “Local governing body” means, as the case may be, the board of 
commissioners of a county, the city council (or equivalent legislative 
body) of a city, or the board of aldermen or board of commissioners (or 
equivalent legislative body) of a town. 

(2) “Local government” means a county, city or town. 

(3) “Properties” include any properties or interest in properties acquired 
by purchase or gift. 

(b) The Council of State may petition the General Assembly to adopt a 
resolution pursuant to Article XIV, Sec. 5 of the North Carolina Constitution, 
accepting any properties owned by the State of North Carolina (or proposed for 
gift to or purchase by the State) and designated in said petition for inclusion in 
the State Nature and Historic Preserve. 

(c) The governing body of any local government, or any combination of two 
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or more such bodies may petition the General Assembly to adopt a resolution 
pursuant to Article XIV, See 5 of the North Carolina Constitution, accepting 
any properties owned by said local government (or proposed for gift to or 
purchase by said local government) and designated in said petition for 
inclusion in the State Nature and Historic Preserve. 

(d) The petition referred to in subsections (a) and (b) of this section shall 
identify the properties sought to be included in the Preserve. The General 
Assembly may then by joint resolution accept the designated properties in the 
Preserve and adoption of said resolution by the areral Assembly shall 
constitute the special dedication and acceptance of the designated properties in 
the State Nature and Historic Preserve contemplated by Article XIV, Sec. 5 of 
the North Carolina Constitution. 

(e) In order to provide accessible information to the public concerning the 
State Nature and Historic Preserve, every resolution accepting properties in 
the Preserve shall be codified in the General Statutes. A certified copy of every 
resolution accepting properties in the Preserve shall be transmitted by the 
Secretary of State to the register of deeds in each county wherein said 
properties, or any part of them, are located, for filing and indexing in the 
grantor index. 

(f) This Article shall constitute an exclusive procedure only for placing 
properties in the State Nature and Historic Preserve, and shall not preclude 
the dedication of properties by other means for purposes identical or similar to 
those enumerated by Article XIV, Sec. 5 of the North Carolina Constitution. 

(g) It is the intent of this Article to complement any applicable provisions of 
federal and State law and regulations relating to dedication or acceptance of 
properties for purposes similar to those enumerated by Article XIV, Sec. 5 of 
the North Carolina Constitution. The Council of State is hereby authorized to 
adopt rules and regulations to implement the provisions of this Article, 
including rules and regulations consistent with this Article to comport with 
applicable federal and State law and regulations. A copy of this Article, and of 
any such rules or regulations affecting properties owned by local governments 
shall be filed by the Council of State with the chairman of the local governing 
body of every county, city and town within 30 days after ratification or adop- 
tion as the case may be. (1973, c. 443, s. 3.) 


§ 143-260.9. Dedication shall not affect maintenance and improvement of 
existing structures or facilities. — The dedication of property to the State 
Nature and Historic Preserve shall not prevent the administering State agency 
or local governing body from carrying out normal maintenance and 
improvement of existing structures or facilities that are appropriate to, and 
consistent with, the purpose for which the property in question was obtained 
by the State agency or local governing body. (1973, c. 443, s. 4.) 


ARTICLE 26. 
State Educatwn Commission. 


§ 143-261. Appointment and membership; duties. — The Governor of 
North Carolina is hereby authorized to appoint a commission to be known as 
the State Education Commission, consisting of 18 members, six of whom shall 
be selected from educational groups within the State, and 12 of whom shall be 
selected from the agricultural, business, industrial, and professional life of the 
State. It shall be the duty of this Commission to study all educational problems 
to the end that a sound overall educational program may be developed in North 
Carolina, and to report their findings and make recommendations to the 
Governor and the General Assembly of 1949. (1947, c. 724, s. 1.) 


§ 143-262. Organization meeting; election of officers; status of members. 
— After their appointment, the Commission shall meet in the office of the 
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Governor of North Carolina not later than the fifteenth of May, 1947, and upon 
the recommendation of the Governor, elect a chairman and a full-time 
executive secretary. The secretary may or may not be a member of the 
Commission. Membership on the Commission herein authorized shall not 
constitute public office but shall be considered as a commissioner for a special 
purpose; and the Governor may appoint as ex officio member, or members, on 
said Commission any public official without violating the provisions of Article 
XIV, Sec. 7, of the State Constitution. (1947, c. 724, s. 2.) 

Editor’s Note. — The reference in this Constitution of 1868. For present provisions as 
section to Art. XIV, § 7, of the State to dual office holding, see N.C. Const., Art. 
Constitution is to that section in the VI,§9. 


§ 143-263. Comprehensive study of education problems. — This 
Commission shall make a comprehensive study of organization, 
administration, finance, teacher education, supervision, curriculum, 
standardization, consolidation, transportation, buildings, personnel, a merit 
rating system for teachers, vocational education, and any other problems 
related to the overall educational program of the State. (1947, ec. 724, s. 3.) 


§ 143-264. Per diem and travel allowances. — Each member of the 
Commission shall be entitled to per diem and travel the same as is paid to the 
State Board of Education, when attending any meeting of the Commission or 
wae engaged in the performance of any duties of the Commission. (1947, c. 
1ZA-8: 4.) 


§ 143-265. Salary of executive secretary. — The Commission is authorized 
to set the salary of a full-time executive secretary, with the approval of the 
Director of the Budget. (1947, c. 724, s. 5.) 


§ 143-266. Powers of executive secretary. — The executive secretary of the 
Commission shall have the authority and power to subpoena witnesses and 
compel their attendance to testify and/or produce records at any hearing 
before the Commission, or any committee thereof, under the same provisions of 
the law as now apply to attendance of witnesses before legislative committees. 
(1947, c. 724, s. 6.) 


ARTICLE 27. 
Settlement of Affairs of Certain Inoperative Boards and Agencies. 


§ 143-267. Release and payment of funds to State Treasurer; delivery of 
other assets to Director of the Division of Purchase and Contract. — 
Whenever the statutes creating, or granting authority to, any licensing, 
regulatory, or examining board or agency have been or are hereafter repealed, 
or declared unconstitutional or invalid by the Supreme Court of North 
Carolina, every officer or other person responsible for or having control or 
custody of any funds, records, equipment or any other assets held or owned by 
any such board or agency which was theretofore authorized by any such 
statute to exercise licensing or regulatory powers or conduct examinations in 
respect to the right to practice any profession or engage in any trade, business, 
craft or calling, shall forthwith release and deliver all such funds to the State 
Treasurer of North Carolina, and shall forthwith release and deliver all other 
assets of every nature whatsoever to the Director of the Division of Purchase 
and Contract for the State of North Carolina. (1949, c. 740, s. 1.) 


§ 143-268. Official records turned over to Department of Cultural 
Resources; conversion of other assets into cash; allocation of assets to 
State agency or department. — The Director of the Division of Purchase and 
Contract shall receive all such assets so delivered and, after they have served 
their purpose in the liquidation of the affairs of such board or agency, shall 
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turn over all official records of such board or agency to the Department of 
Cultural Resources to be held_ pursuant to the statutes relating to such 
Department. The Director of the Division of Purchase and Contract shall 
proceed to convert all other such assets into cash by public sale to the highest 
bidder, and shall deposit the net proceeds of any such sale with the State 
Treasurer: Provided, that the Director of the Division of Purchase and 
Contract, in his discretion, may allocate to any State agency or department, the 
whole or any part of such assets, the sale of which is not required to discharge 
SLATER: of the board or agency being liquidated. (1949, c. 740, s. 2; 1973, 
c. 476, s. 48. 


Editor’s Note. — The 1973 amendment 
substituted “Department of Cultural Resources” 
for “Department of Archives and History.” 


§ 143-269. Deposit of funds by State Treasurer. — The State Treasurer 
shall receive all funds delivered to him under this Article and shall deposit the 
same in a special fund for the account of the board or agency whose affairs are 
aha liquidated, to be held and applied as hereinafter provided. (1949, c. 740, s. 


§ 143-270. Statement of claims against board or agency; time limitation 
on presentation. — Any person having any claim or cause of action against 
any board or agency whose affairs are being liquidated under this Article, 
may present a verified statement of the same to the Director of the Divi- 
sion of Purchase and Contract, who shall investigate and approve or disap- 
prove such claim; any claim not presented to the Director of the Division of 
Purchase and Contract within one vear from the time such board or 
agency becomes inoperative by law shall be barred, and no claim shall be 
approved or paid which is barred by any statute of limitation or any statu- 
tory prohibition in respect to the payment of any claim, or the refund 
of a deposit, dues, assessment, or examination or license fee. (1949, c. 740, 
Ss. 4. 


§ 143-271. Claims certified to State Treasurer; payment; escheat of 
balance to University of North Carolina. — The Director of the Division of 
Purchase and Contract shall certify to the State Treasurer a schedule of all 
claims approved or disapproved, and after one year from the time at which the 
board or agency became inoperative under the law, the State Treasurer shall, 
out of the funds in his hands for the account of such board or agency, pay all 
approved claims in full, or if such funds are insufficient for full payment, then 
he shall equally prorate said claims and make partial payment insofar as 
funds are available. Should any balance remain in the hands of the Treasurer 
after the payment of all approved claims, such balance shall escheat and be 
paid over to the University of North Carolina, to be held in accordance with the 
statutes governing escheats. (1949, c. 740, s. 5.) 


§ 143-272. Audit of affairs of board or agency; payment for audit and 
other expenses. — Irrespective of the provisions of G.S. 143-271 of this Article, 
the State Treasurer is specifically authorized, in his discretion, to cause an 
audit to be made of the affairs of any such board or agency, and to immediately 
pay the cost of such audit, together with the expenses of transferring records 
and assets, and other necessary costs of liquidation, out of the first funds 
coming into his hands for the account of such board or agency. (1949, c. 740, s. 6.) 
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ARTICLE 28. 
Communication Study Commission. 
§§ 143-273 to 143-278: Expired. 


§ 143-283 


Editor’s Note. — _ These _ sections, 


1077, expired by their own terms June 30, 
which were enacted by Session Laws 1949, c. 


1953. 


ARTICLE 29. 
Commission to Study the Care of the Aged and Handicapped. 


§ 143-279. Establishment and designation of Commission. — 
Commission is hereby established for the study of the problems 
relating to the care of the aged with especial reference to those failing 
mentally and the intellectually or physically handicapped of all ages 
and this Commission shall be known as “the Commission for the 
Study of Problems of the Care of the Aged and Intellectually or 
Physically Handicapped.” (1949, c. 1211, s. 1.) 


§ 143-280. Membership. — The Commission shall consist of one 
member from the North Carolina Department of Human Resources, 
one member from the Department of Human Resources, one member 
from the Department of Human Resources, one member from the boards 
of county commissioners, one county superintendent of social services, 
one local health director, one clerk of the superior court. (1949, c. 1211, 
ee LG lo. iss. Leen L9Gaoncse li 6627s.010--1969 6. 98271973 "c¢. ATG, ss. 
I2BRIS3 188.) 

Editor’s Note. — The 1973 amendment 


Session Laws 1973, c. 476, s. 10(a), codified as 
substituted “Department of Human Resources”  § 


143B-10, subsection (a), authorizes the 


for “State Board of Health,” “State Department 
of Mental Health,” and “State Board of Public 
Welfare” throughout the General Statutes. The 
1973 act has been literally complied with in the 


Secretary of Human Resources to “assign or 
reassign any function vested in him or in his 
department to any subordinate officer or 
employee of his department.” 


section as set out above. 


§ 143-281. Appointment and removal of members. — The Governor shall 
appoint the members of this Commission, and may remove any member; he 
shall not be required to give any reason for the removal of any member. (1949, 
Gal Zit +s. 37) 


§ 143-282. Duties of Commission; recommendations. — This Commission 
shall study the problems relating to the care of the aged with especial reference 
to those failing mentally and shall inquire into the methods of meeting and 
handling this problem in other states. It shall make a similar study of the 
problem of the care of the feebleminded, with especial attention to the 
custodial care of intellectually handicapped persons not teachable or trainable. 
It shall make a study of the problems relating to the care of the physically 
handicapped with a special reference to those whose physical handicap renders 
them incapable of self-support and shall inquire into the methods of meeting 
and handling this problem in other states. 

It shall make recommendations to the Governor offering plans for dealing 
with the problem of the care needed for this group, and means of clarification 
of the responsibility of the State and respective counties. (1949, c. 1211, s. 4.) 


§ 143-283. Compensation. — The members of the Commission shall receive 
for each day in actual performance of duties under this Article, a per diem of 
seven dollars ($7.00), and necessary travel and subsistence expenses, to be paid 
out of the contingency and emergency fund. (1949, c. 1211, s. 5.) 
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ARTICLE 29A. 


Governor’s Council on Employment of the Handicapped. 


§ 143-283.1. Short title. — This Article may be cited as “The Governor's 
Council on Employment of the Handicapped Act.” ('961, c. 981; 1973, c. 476, s. 
179.) 


Cross Reference. — As to the organization Editor’s Note. — The 1973 amendment 
of the Governor’s Council on Employment of substituted “Governor’s Council” for “Gover- 
the Handicapped, see §§ 143B-184, 143B-185. nor’s Committee.” 


§ 143-283.2. Purpose of Article; cooperation with President’s Committee. 
— The purpose of this Article is to carry on a continuing program to promote 
the employment of the physically, mentally, emotionally, and otherwise 
handicapped citizens of North Carolina by creating statewide interest in the 
rehabilitation and employment of the handicapped, and by obtaining and 
maintaining cooperation with all public and private groups and individuals in 
this field. The Governor’s Council shall work in close cooperation with the 
President’s Committee on Employment of the Physically Handicapped to more 
effectively carry out the purpose of this Article, and with State and federal 
agencies having responsibilities for employment and rehabilitation of the 
handicapped. (1961, c. 981; 1973, c. 476, s. 179.) 


Editor’s Note. — The 1973 amendment 
substituted “Governor’s Council” for ‘“Gover- 
nor’s Committee.” 


§ 143-283.3. Celebration of National Employ the Physically Handicapped 
Week. — The Governor’s Council shall, by proclamation, designate the first 
full week in October of -each year as “National Employ the Physically 
Handicapped Week.” The committee shall promote and encourage the holding 
of appropriate ceremonies throughout the State during said week, the purpose 
of which ceremonies shall be to enlist public support for and interest in the 
employment of the physically handicapped. The Governor shall, in his 
proclamation designating National Employ the Physically Handicapped Week, 
invite the mayors of all cities, heads of other instrumentalities of government, 
leaders of industry and business, educational and religious groups, labor, 
veterans, women, farm, scientific and professional, and all other organizations 
and individuals having an interest to participate in said ceremonies. (1961, c. 
981:1973,c: 4767s. 179%) 

Editor’s Note. — The 1973 amendment 
substituted “Governor’s Council” for “Gover- 
nor’s Committee.” 


§§ 143-283.4 to 143-283.6: Repealed by Session Laws 1973, c. 476, s. 179. 


§ 143-283.7. Funds, expenses and gifts; reports. — There is hereby 
created in the State treasury a special revolving fund to be known as 
“Employment of the Handicapped Revolving Fund.” The fund shall consist of 
all moneys received by the Department of Human Resources, or in behalf of 
the Department from the United States, any federal or State agency or 
institution, gifts, contributions, donations and requests [bequests], but not 
excluding any other source of revenue for the purpose of promoting the 
employment and rehabilitation of handicapped citizens of North Carolina. The 
Department of Human Resources may use said revolving fund to pay the 
salaries, and general expenses of the administrative office, personnel, 
materials, supplies, equipment, travel; provide awards, citations, scholarships, 
but not excluding other purposes for the promoting of the employment and 
rehabilitation of handicapped citizens. All expenditures from said fund shall be 
subject to the provisions of the Executive Budget Act. 
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Any moneys remaining in said revolving fund at the end of any fiscal year or 
biennium shall not revert to the general fund or any other fund but shall 
continue to remain in said revolving fund to be expended for the purposes of 
this Article. 

The Department of Human Resources shall accept, hold in trust, and 
authorize the use of any grant or devise of land, or any donation or bequests of 
money or other personal property made to the Department so long as the terms 
of the grant, donation, bequest or will are carried out. The Department of 
Human Resources may invest and reinvest any funds and money, lease, or sell 
any real or personal property, and invest the proceeds for the purpose of 
promoting the employment and rehabilitation of the handicapped unless 
prohibited by the terms of the grant, donation, bequest, gift, or will. If, due to 
circumstances, the requests of the person or persons making the grant, 
donation, bequest, gift, or will, cannot be carried out, the Department of 
Human Resources shall have the authority to use the remainder thereof for the 
purpose of this Article. Said funds shall be deposited in the revolving fund to 
carry out the provisions of this Article. Such gifts, donations, bequests, or 
grants shall be exempt for tax purposes. The Department shall report annually 
to the Governor all moneys and properties received and expended by virtue of 
this section. 

All funds and properties in the hands of the Governor’s Executive 
Committee on July 1, 1973, shall be transferred to the Department of Human 
Resources for use in furtherance of the purposes of this Article. (1961, c. 981; 
Pips ios, 1 iD.) 

Editor’s Note. — The 1973 amendment 
rewrote this section. 


§ 143-283.8. Governor’s Council nonpartisan and nonprofit. — The 
Governor’s Council shall be nonpartisan, nonprofit, and shall not be used for 
the dissemination of partisan principles, nor for the promotion of the 
candidacy of any person seeking public office or preferment. (1961, c. 981; 1973, 
GrA76,iss179.) 

Editor’s Note. — The 1973 amendment 
substituted “Governor’s Council” for “Gover- 
nor’s Committee.” 


§§ 143-283.9, 143-283.10: Repealed by Session Laws 1978, c. 476, s. 179. 


ARTICLE 29B. 
Governor’s Coordinating Council on Aging. 


§§ 143-283.11 to 143-283.23: Repealed by Session Laws 19738, c. 476, s. 178. 


Cross Reference. — For present provisions 
as to the Governor’s Coordinating Council on 
Aging, see §§ 143B-180, 143B-181. 


ARTICLE 29C. 


Youth Councils Act. 


§ 143-283.24. Short title. — This Article shall be known as the Youth 
Council Act of 1969. (1969, c. 404, s. 1.) 


§ 143-283.25. Declaration of purpose. — The purpose of this Article is to 
create youth councils at the State and local levels that will provide 
opportunities for youth to develop leadership skills and become responsible 
citizens. (1969, c. 404, s. 2.) 
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§ 143-283.26. Definitions. — The terms or phrases used in this Article shall 
be defined as follows, unless the context or subject matter otherwise requires: 

(1) “Local council” is a youth council that is organized to cooperate with 
one or more units of local governments or community agencies. 

(2) “State Youth Council” is the state-level organization composed of 
youth members elected on a representative basis from local councils in 
the manner prescribed by the Youth Advisory Board. 

(3) “Youth Advisory Board” is the state-level, advisory body for the State 
Youth Council and local youth councils of North Carolina, composed 
of adult and youth members. 

(4) Local youth councils shall be composed of students enrolled in public 
and nonpublic high schools, and all other youth between the ages of 16 
through 18 years residing within a council district. This does not 
preclude involving younger age groups in projects and activities. 
(1969, c. 404, s. 3.) 


§ 143-283.27. The Advisory Board. — (a) There shall be a Youth Advisory 
Board consisting of 16 members. Eight members shall be adults and eight 
members shall be youth. The Governor shall appoint the eight adult members. 
Their terms shall be for four years, except that the Governor shall designate one 
half of the initial appointees to serve two-year terms in order to provide for 
staggered terms. The initial eight youth members shall be elected by but not 
necessarily from the membership of the Youth Councils of North Carolina, Inc., 
with attention given to geographical distribution of members. No more than 
four of the initial eight members shall come from the cities of Greensboro, 
High Point, Asheville, Raleigh, Fayetteville and Wilmington, which are the 
present affiliate cities of the Youth Councils of North Carolina, Inc. The Youth 
Advisory Board will then devise election procedures for election of future youth 
members of the Youth Advisory Board. 

(b) The Youth Advisory Board shall be the advisory body for the youth 
councils of North Carolina. It is authorized and empowered to do the following: 

(1) To encourage State and local councils to take an active part in gov- 
ernmental and civic affairs, promote and participate in leader- 
ship and citizenship programs, and cooperate with other youth 
oriented groups; 

(2) To employ an executive secretary and his staff; and 

(3) To accept and use for the purposes of this Article any 
property, funds, service or facilities from any source, subject 
to limitations of expenditures and audit as_ prescribed by 
State law. 

(4) The Youth Advisory Board shall elect its own chairman 
annually from the adult members and. a_ vice-chairman 
annually from the youth members. A majority of the Board 
members shall constitute a quorum. 

(5) The Board shall meet quarterly on dates to be fixed by the 
chairman. The Board may be convoked at such other times as 
the chairman may deem necessary. 

(c) The members of the Board who are not officers or employees of 
the State shall receive for their services the per diem and allowances 
prescribed by G.S. 138-5. (1969, c. 404, s. 4; 1973, c. 797, s. 2.) 





Editor’s Note. — The 1973 amendment Youth Advisory Board was transferred to the 
added subsection (c). Department of Administration by § 143A-88, 
State Government Reorganization. — The enacted by Session Laws 1971, c. 864. 


§ 143-283.28. The State Youth Council. — There shall be a State Youth 
Council. It shall be established within one year of May 5, 1969, in accordance 
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with the methods and procedures established by the Youth Advisory Board. 
The State Youth Council is authorized and empowered to do the following: 

(1) To consider problems affecting youth and recommend solutions or 
approaches to these problems to State and local governments and 
their officials; 

(2) To promote statewide activities for the benefit of youth; and 

(3) To elect the youth representatives to the Youth Advisory Board as 
provided in G.S. 143-283.27. (1969, c. 404, s. 5.) 


State Government Reorganization. — The Department of Administration by § 143A-88, 
State Youth Council was transferred to the enacted by Session Laws 1971, c. 864. 


§ 143-283.29. Local youth councils. — The primary purpose of local youth 
councils is to promote participation by youth in programs affecting civic and 
governmental affairs. (1969, c. 404, s. 6.) 


§ 143-283.30. The executive secretary. — The executive secretary shall be 
appointed by the Youth Advisory Board subject to the approval of the 
Governor to serve at the pleasure of the Governor. He shall coordinate the 
activities of local youth councils and serve as advisor to the State Youth 
Council under the internal policies of the Youth Advisory Board. The personnel 
employed under the provisions of this Article shall not be subject to the 
provisions of the State Personnel Act. (1969, c. 404, s. 7.) 


§ 143-287.31: Repealed by Session Laws 1973, ¢c. 797, s. 1. 


§ 143-283.32. Reports. — The executive secretary shall make an annual 
report on activities covering the 12 months’ period prior to June 30 each year. 
(1969, c. 404, s. 9.) 


§§ 143-283.33 to 143-283.40: Reserved for future codification purposes. 
ARTICLE 29D. 


Manpower Council. 


§ 143-283.41. Short title. — This Article may be cited as the North Carolina 
Manpower Council Act. (1971, c. 378, s. 1.) 


§ 143-283.42. Definitions. — As used in this Article, unless the context 
otherwise requires: 

“Administrator” means the North Carolina Manpower Administrator. 

“Council” means the North Carolina Manpower Council. (1971, ¢. 378, s. 2.) 


§ 143-283.43. Council established. — (a) There is hereby established in the 
North Carolina Department of Administration the North Carolina Manpower 
Council. 

(b) The Council shall be the primary agency of the State to plan and 
coordinate manpower planning and development programs. 

(c) The administrative affairs of the Council shall be administered by the 
Administrator pursuant to policies, rules, and regulations adopted by the 
Council. (1971, ¢. 378, s. 3.) 


§ 143-283.44. North Carolina Manpower Council; organization. — 
(a) Membership. — The North Carolina Manpower Council shall comprise 12 
citizens appointed by the Governor whose background, training, and experience 
especially qualify them to take a broad view of the manpower needs of the 
State and to develop policies and programs calculated to meet those needs. The 
regular term of appointment shall be four years. In making the initial 
appointments, the Governor shall appoint six members to serve for a two-year 
term and six members to serve for a four-year term, in order to initiate 
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staggered terms. Service on the Council shall not be deemed incompatible with 
the holding of any elective or appointive office under the Constitution of North 
Carolina, Article VI, Sec. 9. 

(b) Vacancies. — Any vacancy occurring in the membership of the Council 
prior to the regular expiration of a term shall be filled by appointment by the 
Governor for the remainder of the unexpired term. 

(c) Chairman. — The Governor shall annually designate a chairman from 
among the members of the Council. The Council may elect from its 
membership such other officers as it deems necessary. 

(d) Allowances. — The members of the Board [Council] who are not officers 
or employees of the State shall receive for their services the per diem and 
allowances prescribed by G.S. 138-5. (1971, c. 378, s. 4.) 


§ 143-283.45. Functions. — The Council shall have the following powers 
and duties: 

(1) It shall plan and promote the development of a comprehensive and 
coordinated State manpower plan, taking into account overall State 
planning and area planning. 

(2) It shall coordinate State manpower and manpower-related programs 
so as to reduce duplications of programs and activities and to provide 
for their efficient administration. 

(3) It shall be the State sponsor of federal manpower programs in North 
Carolina. 

(4) It shall, through affirmative action of its chairman approve appoint- 
ment of or removal of its Administrator by the Governor. 

(5) It may adopt reasonable rules, regulations, and procedures concerning 
the organization, administration, and operation of the Council. 

(6) It shall advise the General Assembly, the Governor, the State agencies 
and institutions, the Congress, and the federal agencies with respect 
to the best means of meeting the manpower needs of North Carolina. 

(7) It shall biennially submit to the Governor, for transmittal to the 
General Assembly, a report on its activities and the progress of 
manpower development in North Carolina, with recommendations for 
administrative and legislative actions that it deems needful. (1971, c. 
aVesn ch ay) 


§ 143-283.46. Administrator; functions. — The Administrator shall 
perform such duties and exercise such powers as may be delegated to him by the 
Council. (1971, ¢.. 378, s. 6.) 


§ 143-283.47. Other State agencies. — (a) The Department of 
Administration shall provide necessary administrative and staff support to the 
Council. | 

(b) Every agency or department of State government shall, upon request of 
the Council, provide the Council with any information in its possession. (1971, c. 
Sloss 


§ 143-283.48. Cooperative Area Manpower Planning System 
Committee. — The Cooperative Area Manpower Planning System Committee 
shall act as a technical advisory body to the North Carolina Manpower Council. 
PAS Wid el OE Wie rare iy 

ARTICLE 30. 


John H. Kerr Reservoir Development Commission. 


§ 143-284. Commission created; membership; terms of office; 
vacancies. — There is hereby created a commission to be known as the “John 
H. Kerr Reservoir Development Commission.” The Commission hereby created 
shall consist of 12 members to be appointed by the Governor. One member of 
said Commission shall be a resident of Vance County; one member shall be a 
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resident of Granville County and one member shall be a resident of Warren 
County and four members shall be appointed as members at large, one member 
shall be appointed from the membership of the Wildlife Resources Commission, 
one member shall be appointed from the membership of the Board of 
Conservation and Development, and one member shall be appointed from the 
membership of the North Carolina Recreation Commission. The members 
appointed from the Board of Conservation and Development, and the Wildlife 
Resources Commission and the North Carolina Recreation Commission shall 
serve as ex officio members of the Commission created by this Article, and shall 
serve on this Commission in such capacity only during the tenure of their terms 
as members of the Board of Conservation and Development and the Wildlife 
Resources Commission and the North Carolina Recreation Commission 
respectively. Of the other seven members to be appointed to this Commission 
two shall serve for two years, two shall serve for four years, and three shall 
serve for six years and as the terms of these commissioners expire, the 
Governor shall thereafter appoint members of the Commission to serve for 
terms of six years. The Governor shall accept resignations of members of the 
Commission and shall appoint members to serve the unexpired terms of those 
caused by resignation, death or otherwise. Members of the Commission created 
by this Article shall be appointed by the Governor on or before the first day of 
Ji vetoo 

Upon the expiration of the terms of the present incumbents, in lieu of the one 
member now serving from each of the Counties of Granville, Vance and 
Warren, and the four members now serving at large, the Governor shall appoint 
two members of the Commission who shall be residents of Granville County, 
two members who shall be residents of Vance County, two members who shall 
be residents of Warren County, and three members at large. Two members 
shall be appointed by the Governor in accordance with the above provisions on 
July 1, 1961, for terms of six years each. It is provided, however, that nothing in 
this paragraph shall affect the terms of the present incumbents. (1951, c. 444, s. 
PO bS CHIBI 2es2 1961 er 6507) 

State Government Reorganization. — The Department of Natural and Economic 
John H. Kerr’ Reservoir Development Resources by § 143A-122, enacted by Session 
Commission was transferred to the Laws 1971, c. 864. 


§ 143-285. Officers of Commission; meetings; rules, regulations and 
bylaws; quorum. — The Commission shall at its first meeting elect a 
chairman, a vice-chairman and a secretary. The chairman and the 
vice-chairman shall all be members of the Commission, but the secretary need 
not be a member of the Commission. These officers shall perform the duties 
usually pertaining to such offices and when elected shall serve for a period of 
one year, but may be reelected. In case of vacancies by resignation or death, the 
office shall be filled by the Commission for the unexpired term of said officer. 
The Commission shall meet at such times and places as may be designated by 
its chairman and may also be called at such times as may be requested by any 
three members of the Commission. The Commission shall adopt such other 
rules, regulations and bylaws governing the operation of the Commission as it 
shall deem necessary. Five members of the Commission shall constitute a 
quorum for the transaction of business. (1951, c. 444, s. 2.) 


§ 143-286. Powers and duties generally; employees as special peace 
officers; rules and regulations; penalty for violation. — The Commission 
shall endeavor to promote the development of the John H. Kerr area situated 
in northeastern North Carolina, and it shall be the duty of the Commission to 
study the development of this area and to initiate and carry out policies that 
will promote the development of this area to the fullest extent possible for the 
benefit and enjoyment of the citizens of North Carolina and of the nation. It 
shall confer with the various departments, agencies, commissions and officials 
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of the federal government and the governments of the adjoining states in 
connection with the development of this John H. Kerr area. It shall also advise 
and confer with any other State officials or agencies or departments in the 
State of North Carolina that may be directly or indirectly concerned in the 
development of the resources of this area, but it shall not in any manner take 
over or supplant any agencies in their work in this area except so far as is 
expressly provided for in this Article. It shall also advise and confer with 
various interested individuals, organizations or agencies that are interested in 
developing this area and shall use its facilities and efforts in formulating, 
developing and carrying out overall programs for the development of the area 
as a whole. It shall have full power and authority to confer with any similar 
commission created or acting in that part of the area lying in the state of 
Virginia for the purpose of working out uniform practices and plans affecting 
the entire area in both states. 

Upon application by the John H. Kerr Reservoir Development Commission, 
the Governor is hereby authorized and empowered to commission as special 
officers such of the employees of the John H. Kerr Reservoir Development 
Commission as the Commission may designate for the purpose of enforcing the 
laws, rules and regulations enacted or adopted for the protection, preservation 
and government of parks, lakes, reservations and other lands or waters under 
the control or supervision of the John H. Kerr Reservoir Development 
Commission. Such employees shall receive no additional compensation for 
performing the duties of special peace officers. Employees so commissioned 
special peace officers as herein provided shall have the same powers of arrest, 
give bond, and be required to take an oath as provided for special police officers 
under G.S. 113-28.2, 118-28.3 and 113-28.4. 

The Commission shall have authority to make reasonable rules and 
regulations for the use by the public of all real and personal property under 
jurisdiction of the Commission, which rules and regulations, after having been 
posted in conspicuous places on the Reservoir and filed with the Secretary of 
State, shall have the force and effect of law and any violation of such 
regulations shall constitute a misdemeanor and shall be punishable by a fine of 
not more than fifty dollars ($50.00) or by imprisonment for not more than 30 
days, or both fine and imprisonment. (1951, c. 444, s. 3; 1953, c. 1812, s. 3; 1961, 
C. 214 19638cRb 12s OT croa 


Editor’s Note. — The 1971 amendment 
added the last paragraph. 


§ 143-286.1. Nutbush Conservation Area. — The Board of Conservation 
and Development is hereby authorized to enter into lease agreements with the 
proper agencies of the federal government covering the marginal land area of 
the John H. Kerr Reservoir or so much thereof as may be necessary or 
desirable in order to develop said area for park purposes and to carry on a 
program of conservation, forestry development and wildlife protection. The 
area so obtained shall be known as the Nutbush Conservation Area. The John 
H. Kerr Reservoir Development Commission is hereby authorized to control 
and develop the area so leased and to enter into sublease agreements on terms 
as may be authorized in the original lease agreement. All proceeds obtained 
from any sublease agreement shall be used exclusively for the further 
dexglopment of the Nutbush Conservation Area. (1953, c. 1312, s. 4; 1963, c. 612, 
SS) 


§ 143-287. Biennial report; suggestions and recommendations. — The 
Commission shall make a biennial report to the Governor covering its work up 
to January 1 preceding each session of the General Assembly. It shall also file 
any such suggestions or recommendations as it deems proper with the 
Department of Conservation and Development, the Wildlife Resources 
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Commission and the North Carolina Recreation Commission in respect to such 
matters as might be of interest to or affect such Department or Commission. 
(1951, c. 444, s. 4.) 


§ 143-288. Expenses. — The actual travel and subsistence expenses 
incurred by the ex officio members of the Commission shall be paid from the 
funds of the respective agencies. The other members of the Commission shall 
receive their necessary traveling expenses incurred while attending meetings of 
the Commission and also such additional traveling expenses in connection with 
the business of the Commission as shall be approved by the Director of the 
Budget, which expenses shall be paid from funds of the Commission created by 
this Article when such funds have been provided from the sources hereinafter 
referred to. (1951, c. 444, s. 5.) 


§ 143-289. Contributions from certain counties and municipalities 
authorized; other grants or donations. — The boards of county 
commissioners of the Counties of Granville, Vance and Warren and the 
municipalities within these counties are authorized and empowered in their 
discretion to make annual contributions to the Commission for the purpose of 
defraying the necessary expenses of operation and the Commission is 
authorized and empowered to accept grants or donations from any interested 
citizens or from any state or federal agency. (1951, c. 444, s. 6.) 


§ 143-290. Requests for funds. — The John H. Kerr Reservoir Development 
Commission is authorized and empowered to include in its budget request for 
funds to aid and support the work of the Commission. (1951, c. 444, s. 7; 1963, ¢. 
ER Alibi tel 


§ 143-290.1. Responsibility and duties of Department of Conservation 
and Development. — The Department of Conservation and Development shall 
continue to have the responsibility of, and perform the routine duties with 
respect to, preparation of materials relating to the payroll of the Commission, 
issuing checks and other bookkeeping or keeping of records in the same manner 
and to the same extent as before the enactment of the 1963 amendments to this 
Article. (1963, c. 612, s. 4.) 


ARTICLE 31. 
Tort Claims against State Departments and Agencies. 


§ 143-291. Industrial Commission constituted a court to hear and 
determine claims; damages. — The North Carolina Industrial Commission is 
hereby constituted a court for the purpose of hearing and passing upon tort 
claims against the State Board of Education, the Board of Transportation, and 
all other departments, institutions and agencies of the State. The Industrial 
Commission shall determine whether or not each individual claim arose as a 
result of a negligent act of any officer, employee, involuntary servant or agent 
of the State while acting within the scope of his office, employment, service, 
agency or authority, under circumstances where the State of North Carolina, if 
a private person, would be liable to the claimant in accordance with the laws of 
North Carolina. If the Commission finds that there was such negligence on the 
part of an officer, employee, involuntary servant or agent of the State while 
acting within the scope of his office, employment, service, agency or authority, 
which was the proximate cause of the injury and that there was no 
contributory negligence on the part of the claimant or the person in whose 
behalf the claim is asserted, the Commission shall determine the amount of 
damages which the claimant is entitled to be paid, including medical and other 
expenses, and by appropriate order direct the payment of such damages by the 
department, institution or agency concerned, but in no event shall the amount 
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of damages awarded exceed the sum of twenty thousand dollars ($20,000). 
(1951,.¢2,1009)' 8? 1;°19938) cO1l3T4; 1955)Ce 4008s. 1) 2 1102) SY ete 1SGie tobe: 


65, s. 11; 1965, c. 256, s. 1; 1967, c. 1206, s. 


The 1971 amendment 
substituted “twenty thousand _ dollars 
($20,000)” for “fifteen thousand _ dollars 
($15,000.00)” at the end of the last sentence. 
Section 3 of c. 893, Session Laws 1971, provides 
that the act shall not apply to claims arising 
prior to July 1, 1971. 

The 1973 amendment substituted “Board of 
Transportation” for “State Highway Com- 
mission” in the first sentence. 

For comment on this Article, see 29 N.C.L. 
Rev. 416. 

For note on the right of subrogation under 
the provisions of this Article, see 32 N.C.L. Rev. 
242 (1954). For note on the distinction between 
intentional and negligent conduct under this 
Article, see 35 N.C.L. Rev. 564 (1957). For a 
note on the distinction between nonfeasance 
and misfeasance under this Article, see 36 
N.C.L. Rev. 352 (1958). For note on judicial 
abrogation of the doctrine of municipal 
immunity to tort lability, see 41 N.C.L. Rev. 
290 (1963). 

For article on recent developments in North 
Carolina tort law, see 48 N.C.L. Rev. 791 (1970). 

Intention of Article Is to Enlarge Rights 
and Remedies. — The obvious intention of the 
General Assembly in enacting the Tort Claims 
Act was to enlarge the rights and remedies of a 
person injured by the actionable negligence of 
an employee of a State agency while acting in 
the course of his employment. Wirth v. Bracey, 
258 N.C. 505, 128 S.E.2d 810 (1963). 

But It Authorizes Claims against State 
Agencies Only. — The only claim authorized 
by the Tort Claims Act is a claim against the 
State agency. Wirth v. Bracey, 258 N.C. 505, 
128 S.E.2d 810 (1963); Mason v. North Carolina 
State Hwy. Comm’n, 7 N.C. App. 644, 173 
S.E.2d 515 (1970). 

The Tort Claims Act embraces claims only 
against State agencies. Givens v. Sellars, 273 
N.C. 44, 159 S.E.2d 530 (1968). 

Strict Construction. — The State Tort 
Claims Act is in derogation of the sovereign 
immunity from liability for torts, and the 
sounder view is that the Act should be strictly 
construed, and certainly the Act must be 
followed as written. Floyd v. North Carolina 
State Hwy. & Pub. Works Comm'n, 241 N.C. 
461, 85 S.E.2d 703 (1955); Bailey v. North 
Carolina Dep’t of Mental Health, 2 N.C. App. 
645, 163 S.E.2d 652 (1968). 

Acts permitting suit, being in derogation of 
the sovereign right of immunity, are to be 
strictly construed. Nello L. Teer Co. v. North 
Carolina State Hwy. Comm’n, 265 N.C. 1, 143 
S.E.2d 247 (1965). 

Since the Tort Claims Act is in derogation of 
sovereign immunity it must be strictly 


Editor’s Note. — 
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construed and the terms must be strictly 
adhered to. Etheridge v. Graham, 14 N.C. App. 
551, 188 S.E.2d 551 (1972), 

For comment on the construction of this 
Article, see 33 N.C.L. Rev. 613 (1955). 

Wording in Statute Is Clear. — The 
wording in the statute is clear, certain and 
intelligible. Alliance Co. v. State Hosp., 241 
N.C. 329, 85 S.E.2d 386 (1955). 

Legislative Purpose Ascertained from 
Wording of Statute. — The legislative intent 
and purpose in enacting the State Tort Claims 
Act must be ascertained from the wording of 
the statute, and the rule of liberal construction 
cannot be applied to enlarge its scope beyond 
the meaning of its plain and unambiguous 
terms. Alliance Co. v. State Hosp., 241 N.C. 
329, 85 S.E.2d 386 (1955). 

The State Tort Claims Act will be 
construed to effectuate its purpose to waive 
the sovereign immunity of the State in those 
instances in which injury is inflicted through 
the negligence of a State employee and the 
injured person is not guilty of contributory 
negligence, giving the injured party the same 
right to sue as any other litigant. Lyon & Sons, 
Inc. v. State Bd. of Educ., 238 N.C. 24, 76 8.E.2d 
553 (1953). 

Retroactive Effect of Statute. — The Tort 
Claims Act, c. 1059, Session Laws of 1951, 
incorporated in this section, was made 
retroactive as to certain persons named therein. 
MacFarlane v. North Carolina Wildlife 
Resources Comm’n, 244 N.C. 385, 93 S.E.2d 557 
(1956). 

Act Provides Only Remedy against State 
for Property Damage. — The owner of 
property cannot maintain an action against the 
State or any agency thereof in tort for damages 
to property, except as provided in this Article. 
Shingleton v. State, 260 N.C. 451, 1383 S.E.2d 
183 (1963). 

Thus, Property Owner Cannot Maintain 
Action against State to Restrain Tort. — A 
property owner cannot maintain an action 
against the State to restrain the commission of 
a tort. Shingleton v. State, 260 N.C. 451, 133 
S.E.2d 183 (1963). 

Board of Transportation Is Agency of 
State. — The North Carolina State Highway 
Commission (now the Board of Transportation) 
is an agency of the State. It is, therefore, not 
subject to suit except in the manner provided 
by statute. It may be sued in tort only as 
authorized in the Tort Claims Act. Davis v. 
North Carolina State Hwy. Comm’n, 271 N.C. 
405, 156 S.E.2d 685 (1967). 

And Is Liable in Tort Only as Provided in 
Tort Claims Act. — Except as provided in Tort 
Claims Act, Highway Commission (now the 


272 


§ 143-291 


Board of Transportation) is not subject to suit 
in tort. Nello L. Teer Co. v. North Carolina 
State Hwy. Comm’n, 265 N.C. 1, 143 S.E.2d 247 
(1965). 

No action, or other proceeding, may be 
maintained against the State Highway 
Commission (now the Board of Transportation) 
to recover damages for death or other injury 
caused by its negligence or other tort, except 
insofar as that right is conferred by the Tort 
Claims Act. Ayscue v. North Carolina State 
Hwy. Comm’n, 270 N.C. 100, 153 S.E.2d 823 
(1967). 

Prior to the enactment of the Tort Claims 
Act, the Highway Commission (now the Board 
of Transportation), as an agency” or 
instrumentality of the State, enjoyed immunity 
to liability for injury or loss caused by the 
negligence of its employees. Givens v. Sellars, 
273 N.C. 44, 159 S.E.2d 530 (1968). 

Power of Industrial Commission to Pass on 
Claims against Board of Transportation. — 
The Tort Claims Act empowers the Industrial 
Commission to pass upon tort claims against 
the Highway Commission (now the Board of 
Transportation) which “arose as a result of a 
negligent act” of an agent of the State while 
acting within the scope of his employment by 
the State. Davis v. North Carolina State Hwy. 
Comm’n, 271 N.C. 405, 156 S.E.2d 685 (1967). 

Superior Court Lacked Jurisdiction in 
Action against Department of Agriculture. — 
The superior court had no jurisdiction over an 
action for damages against the Department of 
Agriculture based on the failure of the 
Commissioner of Agriculture to require a 
soybean dealer to obtain a permit and to 
furnish bond, since jurisdiction of tort claims 
against a State agency has been vested in the 
Industrial Commission. Etheridge v. Graham, 
14 N.G. App. bol, 188 8.E.2d 551 (1972). 

Application of Article to Local Units. — 
The Tort Claims Act, applicable to the State 
Board of Education and to the State 
departments and agencies, except as amended 
by § 143-300.1, does not include local units such 
as county and city boards of education. Turner 
v. Gastonia City Bd. of Educ., 250 N.C. 456, 109 
S.E.2d 211 (1959). 

This Article has no application with respect 
to acts of employees of city or county 
administrative units. McBride vy. North 
Carolina State Bd. of Educ., 257 N.C. 152, 125 
S.E.2d 393 (1962). 

A county board of education, unless it has 
duly waived immunity from tort liability, as 
authorized in § 115-53, is not liable in a tort 
action or proceeding involving a tort except 
such liability as may be established under the 
Tort Claims Act. Huff v. Northampton County 
Bd. of Educ., 259 N.C. 75, 130 S.E.2d 26 (1963); 
Brown v. Charlotte-Mecklenburg Bd. of Educ., 
267 N.C. 740, 149 S.E.2d 10 (1966). 
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The State cannot be an absolute insurer of 
the safety of everyone committed to its custody 
Taylor v. Stonewall Jackson Manual Training & 
Indus. School, 5 N.C. App. 188, 167 S.E.2d 787 
(1969). 

Recovery Must Be Based on Actionable 
Negligence of Employee. — Recovery, if any, 
under the Tort Claims Act, must be based upon 
the actionable negligence of an employee of 
such agency while acting within the scope of his 
employment. Wirth v. Bracey, 258 N.C. 505, 128 
S.E.2d 810 (1963); Mason v. North Carolina 
State Hwy. Comm’n, 7 N.C. App. 644, 173 
§.£.2d 515 (1970). 

Recovery against the State agency involved 
must be based upon actionable negligence of an 
employee of such agency while acting in the 
scope of his employment. Givens v. Sellars, 273 
N.C. 44, 159 S.E.2d 530 (1968). 

Before an award of damages can be made 
under the Tort Claims Act, there must be a 
finding of a negligent act by an officer, 
employee, servant or agent of the State. Taylor 
v. Stonewall Jackson Manual Training & Indus. 
School, 5 N.C. App. 188, 167 S.E.2d 787 (1969). 

The Industrial Commission is to determine 
whether a claim brought under the Tort Claims 
Act arose as the result of a negligent act of an 
employee of the State under such 
circumstances that if the defendant were a 
private person there would be liability. Brooks 
VeUTIVEDSILy OLeN Ge oeN Ga ADD. Lol, Los 
S.E.2d 616 (1968). 

Meaning of Employee. — The _ word 
“employee” as used ‘in the State Tort Claims 
Act must be given its ordinary meaning in 
construing the statute. Alliance Co. v. State 
Hosp., 241 N.C. 329, 85 S.E.2d 386 (1955). 

Thus it appears basically that a claim, to be 
recognizable within the purview of the Tort 
Claims Act, must arise “as a result of a 
negligent act of a State employee while acting 
within the scope of his employment.” 
Manifestly, the word “employee” in the 
connection used, means “one who works for 
wages or salary in the service of an employer.” 
Alliance Co. v. State Hosp., 241 N.C. 329, 85 
S.E.2d 386 (1955). 

A person employed by a city board of 
education to do maintenance work in the city 
school grounds is not an employee of the State, 
and demurrer of the State Board of Education 
is properly sustained in proceedings against it 
under this section to recover for the negligence 
of such employee in the discharge of his duties. 
Turner v. Gastonia City Bd. of Educ., 250 N.C. 
456, 109 S.E.2d 211 (1959). 

A prisoner detained at a State penal 
institution is not an employee of the State 
within the meaning of the State Tort Claims 
Act, and the State may not be held liable under 
that statute for negligent injury inflicted by 
such prisoner while his services are made use 
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of. Alliance Co. v. State Hosp., 241 N.C. 329, 85 
S.E.2d 386 (1955). 

Employee Is _ Personally Liable for 
Negligence. — An employee of the Highway 
Commission (now the Board of Transportation) 
is personally liable for his own actionable 
negligence. Givens v. Sellars, 273 N.C. 44, 159 
S.E.2d 530 (1968). 

Prior to the enactment of the Tort Claims Act 


the Highway Commission (now Board of 
Transportation), as an agency or _ instru- 
mentality of the State, enjoyed immunity 


to liability for injury or loss caused by the 
negligence of its employees. Even so, then as 
now, an employee of such agency was 
personally lhable for his own actionable 
negligence. Wirth v. Bracey, 258 N.C. 505, 128 
S.E.2d 810 (1963). 

There is no inconsistency in respect of 
plaintiffs claims against the Highway 
Commission (now Board of Transportation) 
and actions against an employee since both 
are grounded on the actionable negligence 
of the employee and are cumulative and con- 


sistent. Wirth v. Bracey, 258 N.C. 505, 128 
S.E.2d 810 (1963). 
But recovery against the negligent 


employee must be by common-law action. 
Givens v. Sellars, 273 N.C. 44, 159 S.E.2d 530 
(1968); Mason v. North Carolina State Hwy. 
Comm’n, 7N.C. App. 644, 173 S.E.2d 515 (1970). 

Recovery, if any, against the alleged 
negligent employee must be by common-law 
action. Wirth v. Bracey, 258 N.C. 505, 128 
S.E.2d 810 (1963). 

Effect of Compromise and Settlement in 
Action against Employee. — Where a person 
injured by the alleged negligence of a State 
employee while engaged in the discharge of his 
duties as such brought suit against the 
employee before the passage of the Tort Claims 
Act, and a compromise was effected in the suit, 
whereby the employee, or his insurer, paid the 
plaintiff $9,715 and the plaintiff released the 
employee and his insurer for all claims arising 
out of the accident, a subsequent action by the 
plaintiff against the State under the Tort 
Claims Act was properly dismissed, because (1) 
plaintiff had recovered from the employee an 
amount in excess of the maximum he could be 
awarded against the State, and (2) plaintiff had 
released the employee, the active tort-feasor, 
from further liability. MacFarlane v. North 
Carolina Wildlife Resources Comm’n, 244 N.C. 
385, 93 S.E.2d 557 (1956), wherein the plaintiff 
had been named in the Tort Claims Act as one 
whose claim should be heard and determined by 
the Industrial Commission, and the amount of 
his claim had been listed in the Act as $25,000. 

An action to recover for the wrongful death 
of a prisoner assigned to work under the 
supervision of the State Highway and Public 
Works Commission could be maintained under 
the State Tort Claims Act, the sole remedy not 
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being under the Workmen’s Compensation Act 
prior to the 1957 amendment to 8 97-13(c). 
Lawson v. North Carolina State Hwy. & Pub. 
Works Comm’n, 248 N.C. 276, 103 S.E.2d 366 
(1958). See § 97-13 and note thereto. 

The second 1957 amendment to § 97-13(c) 
does not bar a prisoner from maintaining an 
action under this section, for if the legislature 
intended to withdraw altogether a prisoner’s 
right to pursue a tort claim, the logical 
procedure would be by amendment to the Tort 
Claims Act. Ivey v. North Carolina Prison 
Dep’t, 252 N.C. 615, 114 S.E.2d 812 (1960). 

Recovery May Be Had Only for Negligent 
Acts. — No recovery can be had for the 
intentional shooting of plaintiff's decedent by a 
State highway patrolman, since the Tort 
Claims Act does not permit recovery for 
wrongful and intentional injuries, but limits 
recovery to negligent acts. Jenkins v. North 
Carolina Dep’t of Motor Vehicles, 244 N.C. 560, 
94 S.E.2d 577 (1956). 

And Not for Negligent Omissions. — The 
intent of the legislature was to permit recovery 
under the Tort Claims Act only for the 
negligent acts of State employees, for the 
things done by them, not for the things left 
undone. Thus, recovery cannot be had for 
injuries in a wreck resulting from the negligent 
failure or omission of the responsible 
employees of the Highway Commission to 
repair a hole in a State highway. Flynn v. 
North Carolina State Hwy. & Pub. Works 
Comm’n, 244N.C. 617, 94 S.E.2d 571 (1956). 

The Highway Commission (now the Board of 
Transportation) is an agency of the State and is 
not liable for the negligent omissions of its 
employees even under the provisions of the Tort 
Claims Act. Midgett v. North Carolina State 
Hwy. Comm'n, 265 N.C. 373, 144°S.E2d 121 
(1965). 

The Tort Claims Act permits recovery only 
for negligent acts of employees of the Highway 
Commission (now the Board of Transportation), 
not for their negligent omissions or failures to 
act. Ayscue v. North Carolina State Hwy. 
Comm’n, 270 N.C. 100, 153 S.E.2d 823 (1967). 

The Tort Claims Act permits recovery only 
for the negligent acts of State employees, but 
does not permit recovery for their negligent 
failure to act. Brooks v. University of N.C., 2 
N.C. App. 157, 162 S.E.2d 616 (1968). 

Under the State Tort Claims Act recovery is 
permitted for injuries resulting from a 
negligent act, but not those resulting from a 
negligent omission on the part of State 
employees. Mackey v. North Carolina State 
Hwy. Comm’n, 4 N.C. App. 630, 167 S.E.2d 524 
(1969). 

The requirement of the statute is not met by 
showing negligence, for negligence may consist 
of an act or an omission. Failure to act is not an 
act. Mackey v. North Carolina State Hwy. 
Comm’n, 4 N.C. App. 630, 167 S.E.2d 524 (1969). 
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The Tort Claims Act, is applicable only to 
negligent acts of State employees and is not 
applicable to negligent omissions. Etheridge v. 
Graham, 14 N.C. App. 551, 188 S.E.2d 551 
(1972). 

Hence, Failure to Remove Gravel from 
Road Cannot Be Basis for Award. — The 
failure of the State Highway Commission (now 
the Board of Transportation) employees to 
remove gravel from a road cannot be the basis 
for an award under the Tort Claims Act. 
Ayscue v. North Carolina State Hwy. Comm’n, 
270 N.C. 100, 153 S.E.2d 823 (1967). 

But one who undertakes to do something 
and does it negligently commits a negligent 
act, not a negligent omission. Mackey v. North 
Carolina State Hwy. Comm’n, 4 N.C. App. 630, 
167 S.E.2d 524 (1969). 

Intentional acts are legally distinguishable 
from negligent acts. Givens v. Sellars, 273 
N.C. 44, 159 S.E.2d 530 (1968). 

And injuries intentionally inflicted are not 
compensable under the Tort Claims Act. Davis 
v. North Carolina State Hwy. Comm’n, 271 
N.C. 405, 156 S.E.2d 685 (1967). 

Injuries intentionally inflicted by employees 
of agencies of the State are not compensable 
under the Tort Claims Act. Braswell v. North 
Carolina A & T State Univ., 5 N.C. App. 1, 168 
S.E.2d 24 (1969). 

Injuries intentionally inflicted by employees 
of a State agency are not compensable under 
the North Carolina Tort Claims Act. Givens v. 
Sellars, 273 N.C. 44, 159 S.E.2d 530 (1968). 

Neither intentional misrepresentation nor 
conspiracy to defraud is negligence. Davis v. 
North Carolina State Hwy. Comm’n, 271 N.C. 
405, 156 S.E.2d 685 (1967). 

What Constitutes Willful Injury. — To 
constitute willful injury there must be actual 
knowledge, or that which the law deems to be 
the equivalent of actual knowledge, of the peril 
to be apprehended, coupled with a design, 
purpose, and intent to do wrong and inflict 
injury. Braswell v. North Carolina A & T State 
Univ., 5 N.C. App. 1, 168 S.E.2d 24 (1969). 

There are two kinds of negligence, the one 
consisting of carelessness and _ inattention 
whereby another is injured in his person or 
property, and the other consisting of a willful 
and intentional failure or neglect to perform a 
duty assumed by contract or imposed by 
operation of law for the promotion of the safety 
of the person or property of another. Braswell 
v. North Carolina A & T State Univ., 5 N.C. 
App. 1, 168 S.E.2d 24 (1969). 

Ordinary negligence has as its basis that a 
person charged with negligent conduct should 
have known the probable consequences of his 
act. Braswell v. North Carolina A & T State 
Univ., 5 N.C. App. 1, 168 S.E.2d 24 (1969). 

Wanton and willful negligence rests on the 
assumption that one knew the _ probable 
consequences, but was recklessly, wantonly or 
intentionally indifferent to the results. 


CH. 143. STATE DEPARTMENTS, ETC. 


§ 143-291 


Braswell v. North Carolina A & T State Univ., 5 
N.C. App. 1, 168 S.E.2d 24 (1969). 

Willful or intentional negligence is something 
distinct from mere carelessness and 
inattention, however gross. Braswell v. North 
Carolina A & T State Univ., 5 N.C. App. 1, 168 
S.E.2d 24 (1969). 

The true conception of willful negligence 
involves a deliberate purpose not to discharge 
some duty necessary to the safety of the person 
or property of another, which duty the person 
owing it has assumed by contract or which is 
imposed on the person by operation of law. 
Braswell v. North Carolina A & T State Univ., 5 
N.C. App. 1, 168 S.E.2d 24 (1969). 

The term “wanton negligence” always implies 
something more than a negligent act. Braswell 
v. North Carolina A & T State Univ., 5 N.C. 
App. 1, 168 S.E.2d 24 (1969). 

A wanton act is one which is performed 
intentionally with a reckless indifference to 
injurious consequences probable to result 
therefrom. Braswell v. North Carolina A & T 
State Univ., 5 N.C. App. 1, 168 S.E.2d 24 (1969). 

An act is wanton when it is done of wicked 
purpose, or when done needlessly, manifesting 
a reckless indifference to the rights of others. 
Braswell v. North Carolina A & T State Univ., 5 
N.C. App. 1, 168 S.E.2d 24 (1969). 

An act is wanton when, being needless, it 
manifests no rightful purpose, but a reckless 
indifference to the interests of others; and it 
may be culpable without being criminal. 
Braswell v. North Carolina A & T State Univ., 5 
N.C. App. 1, 168 S.E.2d 24 (1969). 

The word ‘‘wanton’’ implies turpitude, and 
the act is committed or omitted of willful, 
wicked purpose. Braswell v. North Carolina A 
& T State Univ., 5 N.C. App. 1, 168 S.E.2d 24 
(1969). 

The term ‘‘willfully’’ implies that the act is 
done knowingly and of stubborn purpose, but 
not of malice. Braswell v. North Carolina A & T 
State Univ., 5 N.C. App. 1, 168 S.E.2d 24 (1969). 

Gross Negligence. — An analysis of North 
Carolina decisions impels the conclusion that 
the Supreme Court, in reference to gross 
negligence, has used the term in the sense of 
wanton conduct. Negligence, a failure to use 
due care, be it slight or extreme, connotes 
inadvertence. Wantonness, on the other hand, 
connotes intentional wrongdoing. Braswell v. 
North Carolina A & T State Univ., 5 N.C. App. 
1, 168 S.E.2d 24 (1969). 

Degree of Negligence Sufficient to 
Constitute Intentional Tort. — A thorough 
and exhaustive discussion of the degree of 
negligence sufficient to constitute an 
intentional tort depriving the defendant of the 
defense of contributory negligence appears in 
Wagoner v. North Carolina R.R., 238 N.C. 162, 
77 S.E.2d 701 (1953). Braswell v. North 
Carolina A & T State Univ., 5 N.C. App. 1, 168 
S.E.2d 24 (1969). 

Negligent Acts 


Need Not Be _ Sole 
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Proximate Cause of Injury. — It was not the 
intent of the legislature to limit liability under 
the Tort Claims Act to situations where the 
negligence of an employee was the _ sole 
proximate cause of the injury or damages 
inflicted. Branch Banking & Trust Co. v. Wilson 
County Bd. of Educ., 251 N.C. 603, 111 S.E.2d 
844 (1960). 

Since State Agency Regarded as Private 
Person. — The legal limitation on the right to 
allow a claim under the provisions of this 
section is limited to the same category with 
respect to tort claims against the agency 
covered as if such agency were a private person 
and such private person would be liable under 
the laws of North Carolina. Branch Banking & 
Trust Co. v. Wilson County Bd. of Educ., 251 
N.C. 6038, 111 S.E.2d 844 (1960). 

Claimant Must be Free of Contributory 
Negligence. — The Tort Claims Act does not 
authorize recovery unless the claimant is free 
from contributory negligence. Huff  v. 
Northampton County Bd. of Educ., 259 N.C. 75, 
130 S.E.2d 26 (1963). 

Negligence, etc., Determined under Same 
Rules as Applicable to Private Litigation. — 
Negligence, contributory negligence and 
proximate cause, as well as the applicability of 
the doctrine of respondeat superior, are to be 
determined under the same rules as those 
applicable to litigation between private 
individuals. Barney v. North Carolina State 
Hwy. Comm’n, 282 N.C. 278, 192 S.E.2d 273 
(1972). 

The State may prescribe such terms and 
conditions as it sees fit, subject to 
constitutional limitations, in waiving its 
governmental immunity to suit for negligence, 
and the State Tort Claims Act permits recovery 
against the State only for such injuries as are 
proximately caused by negligence of a State 
employee while acting within the scope of his 
employment when there is no contributory 
negligence on the part of the claimant or the 
person in whose behalf the claim is asserted. 
Alliance Co. v. State Hosp., 241 N.C. 329, 85 
S.E.2d 386 (1955). 

And May Require Claimant to Follow 
Certain Procedural Rules. — In a suit against 
the State for an alleged tort, the plaintiff 
cannot complain when the State requires him 
to follow certain procedural rules before its 
consent is given to waive its sovereign 
immunity. Bailey v. North Carolina Dep’t of 
Mental Health, 2 N.C. App. 645, 163 S.E.2d 652 
(1968). 

Which Differ from Court Procedures. — 
The legislature has made the procedure in 
hearings before the Industrial Commission 
different from the procedures in the superior 
court. Bailey v. North Carolina Dep’t of Mental 
Health, 2. N.C. App. 645, 163 S.E.2d 652 (1968). 

The manner in which the _ Industrial 
Commission transacts its business need not 
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necessarily conform to court procedure. 
Crawford v. Wayne County Bd. of Educ., 3 N.C. 
App. 348, 154 S.E.2d 748 (1968). 

Waiver. — In a Tort Claims Act proceeding, 
where defendant county board of education 
made no objection to a member of the 
Industrial Commission conducting the second 
hearing, the first hearing and award being 
conducted by another member of _ the 
Commission, the defendant was held to have 
waived any objection thereto, especially when 
defendant joined in the request for a second 
hearing and had sufficient notice beforehand as 
to the identity of the Commissioner. Crawford 
v. Wayne County Bd. of Educ., 3 N.C. App. 343, 
164 S.E.2d 748 (1968). 

A party to a compensation case is not 
entitled to try his case ‘“‘piecemeal.’’ Bailey v. 
North Carolina Dep’t of Mental Health, 272 
N.C. 680, 159 S.E.2d 28 (1968). 

Affidavit Must Name Employee and Set 
Forth Act of Negligence. — It is necessary to 
recovery that the affidavit filed in support of 
the claim and the evidence offered before the 
Commission identify the employee alleged to 
have been negligent and set forth the specific 
act or acts of negligence relied upon. Ayscue v. 
North Carolina State Hwy. Comm’n, 270 N.C. 
100, 153 S.E.2d 823 (1967); Brooks v. University 
of N.C., 2N.C. App. 157, 162 S.E.2d 616 (1968). 

It is necessary to a recovery under this 
section that the affidavit of claimant set forth 
the name of the allegedly negligent employee 
and the acts of negligence relied upon. 
Crawford v. Wayne County Bd. of Educ., 275 
N.C. 354, 168 S.E.2d 33 (1969). 

Where the affidavit filed with the 
Commission alleged only that a named person 
was the road maintenance supervisor for the 
defendant Highway Commission (now the 
Board of Transportation) in the county where 
the injury occurred on an allegedly defective 
highway but it did not allege any act done by 
him and there was no evidence of any negligent 
act on his part, the record would not support an 
order for recovery under the Tort Claims Act. 
Ayscue v. North Carolina State Hwy. Comm’n, 
270 N.C. 100, 153 S.E.2d 823 (1967). 

Purpose of Naming Negligent Employee. — 
The purpose of requiring the negligent 
employee to be named is to enable the 
department of the State against which the 
claim is made to investigate, not all of its 
employees, but the particular ones actually 
involved. Crawford v. Wayne County Bd. of 
Educ., 275 N.C. 354, 168 S.E.2d 33 (1969). 

Amendment of Affidavit to Allege Name of 
Employee. — In a proceeding under the Tort 
Claims Act, the Industrial Commission 
properly allowed amendment of claimant’s 
affidavit to allege the name of the negligent 
State employee, since the amendment served 
the purpose of showing the existence of 
jurisdiction rather than conferring it. Crawford 
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v. Wayne County Bd. of Educ., 3 N.C. App. 343, 
164 S.E.2d 748 (1968). 

Determination of jurisdiction is the first 
order of business in every proceeding before 
the Industrial Commission. Crawford v. Wayne 
County Bd. of Educ., 3 N.C. App. 3438, 164 
S.E.2d 748 (1968). 

Findings Necessary to Authorize Payment. 
— In order to authorize the payment of 
compensation, the Industrial Commission’s 
findings must include (1) a negligent act, (2) on 
the part of a State employee, and (3) while 
acting in the scope of his employment. Mackey 
v. North Carolina State Hwy. Comm’n, 4 N.C. 
App. 630, 167 S.E.2d 524 (1969). 

Findings of Commission. — _ The 
Commission is not required to make a finding 
as to each detail of the evidence or as to every 
inference or shade of meaning to be drawn 
therefrom. Bundy v. Cabarrus County Bd. of 
Educ., 5 N.C. App. 397, 168 S.E.2d 682 (1969). 

The Industrial Commission is not required to 
make findings coextensive with the credible 
evidence. Bundy v. Cabarrus County Bd. of 
Educ., 5 N.C. App. 397, 168 S.E.2d 682 (1969). 

The determination of facts must be found 
from judicial admissions made by the parties, 
facts agreed, stipulations entered into and 
noted at the hearing, and evidence offered in 
open court, after all parties have been given full 
opportunity to be heard. Crawford v. Wayne 
County Bd. of Educ., 3 N.C. App. 343, 164 
S.E.2d 748 (1968). 

Finding of Fact Supported by Evidence Is 
Binding on Appeal. — Where Industrial 
Commission found as a fact that minor 
claimant was not guilty of contributory 
negligence in a school bus accident, the question 
was not presented whether the Commission 
erred in its conclusion of law that the claimant 
was conclusively presumed incapable of con- 
tributory negligence, since the Commission’s 
finding of fact supported by competent 
evidence is binding on appeal. Crawford v. 
Wayne County Bd. of Educ., 3 N.C. App. 348, 
164 S.E.2d 748 (1968). 

A finding of fact on appeal by the Industrial 
Commission, other than a_ jurisdictional 
finding, is conclusive if there is any competent 
evidence in the record to support it. Barney v. 
North Carolina State Hwy. Comm’n, 282 N.C. 
278, 192 S.E.2d 273 (1972). 

But the Industrial Commission’s designa- 
tion of a declaration by it as a finding of 
fact is not conclusive. Barney v. North 
Carolina State Hwy. Comm’n, 282 N.C. 278, 192 
S.E.2d 273 (1972). 

The determination of negligence, proxi- 
mate cause, and contributory negligence 
are mixed questions of law and fact in a pro- 
ceeding under the Tort Claims Act and are 
reviewable on appeal from the Industrial 
_ Commission, and the designation “Finding of 
Fact” or “Conclusion of Law” by the 
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Commission is not conclusive. Braswell v. 
North Carolina A & T State Univ., 5 N.C. App. 
1, 168 S.E.2d 24 (1969). 

Negligence and contributory negligence are 
mixed questions of law and fact and, upon 
appeal, the reviewing court must determine 


whether facts found by the _ Industrial 
Commission support its conclusion of 
contributory negligence. Barney v. North 


Carolina State Hwy. Comm’n, 282 N.C. 278, 192 
S.E.2d 273 (1972). 

Industrial Commission and Superior Court 
Are Bound by Law of Negligence. — The 
legislature intended that the Industrial 
Commission on the original hearing and the 
superior court on the hearing on appeal should 
each be bound by the law of negligence, both 
substantive and adjective, as such common-law 
rules and doctrines appear in the numerous 
decisions of the Supreme Court, subject only to 
the limitations stipulated in the Act. 
MacFarlane v. North Carolina Wildlife 
Resources Comm'n, 244 N.C. 385, 93 S.E.2d 
507 (1956). 

Plaintiff was held contributorily negligent 
as a matter of law in Braswell v. North 
Carolina A & T State Univ., 5 N.C. App. 1, 168 
S.E.2d 24 (1969). 

Damages Are Left to Commission’s 
Discretion. — The amount of damages to be 
awarded is a matter which this section leaves to 
the discretion of the Commission. Brown v. 
Charlotte-Mecklenburg Bd. of Educ., 269 N.C. 
667, 153 S.E.2d 335 (1967). 

Rehearing. — The Industrial Commission, in 
a proper case, may grant a rehearing and hear 
additional evidence. Bailey v. North Carolina 
Dep’t of Mental Health, 272 N.C. 680, 159 
S.E.2d 28 (1968). 

A motion for a further hearing on the ground 
of introducing additional or newly discovered 
evidence rests in the sound discretion of the 
Industrial Commission and its ruling thereon is 
not reviewable in the superior court (now the 
Court of Appeals) in the absence of an abuse of 
discretion by the Commission. Mason v. North 
Carolina State Hwy. Comm’n, 273 N.C. 36, 159 
S.E.2d 574 (1968). 

The right of subrogation exists under the 
provisions of this Article against State 
departments and agencies. Lyon & Sons, Inc. v. 
North Carolina State Bd. of Educ., 238 N.C. 24, 
76 S.E.2d 553 (1953). 

Collision Occurring in Virginia. — In an 
action brought in this State under the Tort 
Claims Act for a collision which occurred in 
Virginia, the substantive law of Virginia and 
the procedural law of North Carolina apply. 
Parsons v. Alleghany County Bd. of Educ., 4 
N.C. App. 36, 165 S.E.2d 776 (1969). 

Applied in Greene v. Mitchell County Bd. of 
Educ., 237 N.C. 336, 75 S.E.2d 129 (1953); Gould 
v. North Carolina State Hwy. & Pub. Works 
Comm’n, 245 N.C. 350, 95 S.E.2d 910 (1957); 


277 


§ 143-291.1 


Gordon v. North Carolina State Hwy. & Pub. 
Works Comm’n, 250 N.C. 645, 109 S.E.2d 
376 (1959); Gay v. Wake County Bd. of Educ., 
254 N.C. 622, 119 S.E.2d 460 (1961); Burlington 
Indus., Inc. v. State Hwy. Comm’n, 262 N.C. 
620, 188 S.E.2d 281 (1964); Bateman v. 
Elizabeth City State College, 5 N.C. App. 
168, 167 S.E.2d 838 (1969); Cogburn v. 
North Carolina State Hwy. Comm’n, 14 
N.C. App. 544, 188 S.E.2d 553 (1972); 
Stroud v. North Carolina Mem. Hosp., 15 
N.C.) App. 592,190). SB 2de oozed orc): 
Bullman v. North Carolina State Hwy. 
Comm’n, 18 N.C. App. 94, 195 S.E.2d 803 (1973). 

Stated in Bradshaw v. State Bd. of Educ., 
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244 N.C. 393, 93 S.E.2d 434 (1956); Wilmington 
Shipyard, Inc. v. North Carolina State Hwy. 
Comm’n, 6 N.C. App. 649, 171 S.E.2d 222 (1969); 
Steelman v. City of New Bern, 279 N.C. 589, 184 
§.E.2d 239 (1971). 

Cited in Lowe v. Department of Motor 
Vehicles, 244 N.C. 353, 93 S.E.2d 448 (1956); 
Eller v. Board of Educ., 242 N.C. 584, 89 S.E.2d 
144 (1955); General Ins. Co. of America v. 
Faulkner, 259 N.C. 317, 180 S.E.2d 645 (1963); 
Horney v. Meredith Swimming Pool Co., 267 
N.C. 521, 148 S.E.2d 554 (1966); United States v. 
Muniz, 374 U.S. 150, 83 S. Ct. 1850, 10 L. Ed. 2d 
805 (1963). 


§ 143-291.1. Costs. — The Industrial Commission is authorized by such 
order to tax the costs against the loser in the same manner as costs are taxed 
by the superior court in civil actions. When a State department, institution, or 
agency appeals the decision rendered by the hearing commissioner to the full 
Commission, the State department, institution or agency shall furnish a copy 
of the transcript of the hearing to the appellee without cost therefor. The State 
department, institution or agency concerned is authorized and directed to pay 
such costs as may be taxed against it, including all costs heretofore taxed 
against such department, agency or institution. (1955, c. 1102, s. 2; 1971, c. 58.) 

Editor’s Note. — The 1971 amendment 
added the second sentence. 


§ 143-292. Notice of determination of claim; appeal to full Commission. 
— Upon determination of said claim the Commission shall notify all parties 
concerned in writing of its decision and either party shall have seven days after 
receipt of such notice within which to file notice of appeal with the Industrial 
Commission. Such appeal, when so taken, shall be heard by the Industrial 
Commission, sitting as a full Commission, on the basis of the record in the 
matter and upon oral argument of the parties, and said full Commission may 
amend, set aside, or strike out the decision of the hearing commissioner and 
may issue its own findings of fact and conclusions of law. Upon determination 
of said claim by the Industrial Commission, sitting as a full Commission, the 
Commission shall notify all parties concerned in writing of its decision. Such 
determination by the Industrial Commission, sitting as a full Commission, 
upon claims in an amount of five hundred dollars ($500.00) or less, shall be 
final as to the State or any of its departments, institutions or agencies, and no 
appeal shall lie therefrom by the State or any of its departments, institutions 
or agencies. (1951, c. 1059, s. 2; 1955, c. 770.) 

Stated in Bradshaw v. State Bd. of Educ., 

244 N.C. 39% 93 S.E.2d 434 (1956). 


§ 143-293. Appeals to Court of Appeals. — Either the claimant or the State 
may, within 30 days after receipt of the decision and order of the full 
Commission, to be sent by registered or certified mail, but not thereafter, 
appeal from the decision of the Commission to the Court of Appeals. Such 
appeal shall be for errors of law only under the same terms and conditions as 
govern appeals in ordinary civil actions, and the findings of fact of the 
Commission shall be conclusive if there is any competent evidence to support 
them. The appellant shall cause to be prepared a statement of the case as 
required by the rules of the Court of Appeals. A copy of this statement shall be 
served on the respondent within 45 days from the entry of the appeal taken; 
within 20 days after such service, the respondent shall return the copy with his 
approval or specified amendments endorsed or attached; if the case be 
approved by the respondent, it shall be filed with the clerk of the Court of 
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Appeals as a part of the record; if not returned with objections within the time 
prescribed, it shall be deemed approved. The chairman of the Industrial 
Commission shall have the power, in the exercise of his discretion, to enlarge 
the time in which to serve statement of case on appeal and exceptions thereto 
or counterstatement of case. 

If the case on appeal is returned by the respondent with objections as 
prescribed, or if a countercase is served on appellant, the appellant shall 
immediately request the chairman of the Industrial Commission to fix a time 
and place for settling the case before him. If the appellant delays longer than 
15 days after the respondent serves his countercase or exceptions to request the 
chairman to settle the case on appeal, and delays for such period to mail the 
case and countercase or exceptions to the chairman, then the exceptions filed 
by the respondent shall be allowed; or the countercase served by him shall 
SoU Ute the case on appeal; but the time may be extended by agreement of 
counsel. 

The chairman shall forthwith notify the attorneys of the parties to appear 
before him for that purpose at a certain time and place, which time shall not be 
more than 20 days from the receipt of the request. At the time and place 
stated, the chairman of the Industrial Commission shall settle and sign the 
case and deliver a copy to the attorneys of each party. The appellant shall 
within five days thereafter file it with the clerk of the Court of Appeals, and if 
he fails to do so the respondent may file his copy. (1951, c. 1059, s. 3; 1967, ¢. 


655, s. 1.) 

Commission Bound by Order of Superior 
Court (Now Court of Appeals). — Where, in 
a proceeding under the Tort Claims Act, the 
superior court (now Court of Appeals) on 
appeal adjudicates that certain findings of 
the Commission were not supported by 
evidence, and remands the cause, the Com- 
mission is bound by the order unless and 
until it is set aside on further appeal to the 
Supreme Court, and the Commission may 
not merely rephrase the original findings 
and adopt them as so rephrased. Johnson 
v. Cleveland County Bd. of Educ., 241 N.C. 56, 
84 S.E.2d 256 (1954). 

Exceptions Should Be Filed before Hearing 
in Superior Court (Now Court of Appeals). — 
If the appellants desire to enter exceptions 
to the findings of fact made by the Industrial 
Commission, they should file prior to the 
hearing in the superior court (now Court 
of Appeals). Whether the judge should in- 
terrupt the hearing and call in the court 
reporter so that specific exceptions can be 
taken to certain findings of fact and con- 
clusions of law of the Commission rests in 
his sound discretion. Greene v. Mitchell 
County Bd. of Educ., 237 N.C. 336, 75 S.E.2d 
129 (1953). 

Necessity for Exceptions and Taking of 
Appeal. — Where the record failed to show any 
exception to the findings, conclusions and order 
of the Industrial Commission dismissing 
plaintiff's claim or an appeal taken as 
permitted by this section, the superior court 
(now Court of Appeals) was without juris- 
diction to hear plaintiff's claim. McBride 
v. North Carolina State Bd. of Educ., 257 
N.C. 152, 125 S.E.2d 393 (1962). 

Inquiry of Reviewing Court Limited to Two 


Questions of Law. — In passing upon an 
appeal from an award of the Industrial 
Commission, the reviewing court is limited in 
its inquiry to two questions of law, namely: (1) 
Whether or not there was any competent 
evidence before the Commission to support its 
findings of fact; and (2) whether or not the 
findings of fact of the Commission justify its 
legal conclusions and decision. Bailey v. North 
Carolina Dep’t of Mental Health, 272 N.C. 680, 
159 S.E.2d 28 (1968); Mason v. North Carolina 
State Hwy. Comm’n, 273 N.C. 36, 159 S.E.2d 
574 (1968); Stroud v. North Carolina Mem. 
Hosp., 15 N.C. App. 592, 190 S.E.2d 392 (1972). 

Specific findings of fact by the Industrial 
Commission are required. These must cover 
the crucial questions of fact upon which 
plaintiff's right to compensation depends. 
Otherwise, the reviewing court cannot 
determine whether an adequate basis exists, 
either in fact or in law, for the ultimate finding. 
Bailey v. North Carolina Dep’t of Mental 
Health, 272 N.C. 680, 159 S.E.2d 28 (1968). 

A motion for a further hearing on the 
ground of introducing additional or newly 
discovered evidence rests in the sound 
discretion of the Industrial Commission, and its 
ruling thereon is not reviewable in the superior 
court (now the Court of Appeals) in the absence 
of an abuse of discretion by the Commission. 
Mason v. North Carolina State Hwy. Comm’n, 
273 N.C. 36, 159 S.E.2d 574 (1968). 

Finding of Commission Conclusive if 
Supported by Competent Evidence. — Where 
the Industrial Commission has found as a fact 
and concluded as a matter of law that there was 
no negligence on the part of the employee, bus 
driver, of the State, resulting in damages to the 
claimant within the purview of §§ 143-291 to 
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143-300, and the superior court (now Court of 
Appeals) is unable to find that there is no 
evidence to support the finding of the 
Commission, the judgment of the superior 
court (now Court of Appeals) affirming the 
decision and order of the Commission is 
proper. Bradshaw v. State Bd. of Educ., 244 
N.C. 393, 93 S.E.2d 434 (1956). 

If there is any competent evidence to support 
findings of fact by the Industrial Commission, 
such findings are conclusive, and on appeal are 
not subject to review by the superior court 
(now Court of Appeals) or the Supreme Court 
even though there is evidence that would 
support a finding to the contrary. English 
Mica Co. v. Avery County Bd. of Educ., 246 
N.C. 714, 100 S.E.2d 72 (1957); Gordon v. 
North Carolina State Hwy. & Pub. Works 
Comm’n, 250 N.C. 645, 109 S.E.2d 376 
(1959); Jordan v. State Hwy. Comm’n, 256 N.C. 
456, 124 S.E.2d 140 (1962). 

The findings of fact by the Industrial 
Commission are conclusive if there is any 
competent evidence to support them. Mitchell v. 
Guilford County Bd. of Educ., 1 N.C. App. 373, 
161 S.E.2d 645 (1968); Mackey v. North Carolina 
State Hwy. Comm’n, 4 N.C. App. 630, 167 
S.E.2d 524 (1969). 

The Industrial Commission’s findings of fact 
are conclusive on appeal when supported by 
competent evidence, except for jurisdictional 
findings. This is true, even though there is 
evidence which would support findings to the 
contrary. Bailey v. North Carolina Dep’t of 
Mental Health, 2 N.C. App. 645, 163 S.E.2d 652 
(1968). 

The Industrial Commission’s findings of fact 
are conclusive on appeal when supported by 
competent evidence, except for jurisdictional 
findings. This is true, even though there is 
evidence which would support findings to the 
contrary. Bailey v. North Carolina Dep’t of 
Mental Health, 272 N.C. 680, 159 S.E.2d 28 
(1968). 

Findings of Commission Are Subject to 
Review. — Findings by the Commission which 
are mixtures of findings of fact and conclusions 
of law are subject to review by the superior 
court (now the Court of Appeals), and by the 
Supreme Court, on appeal. Brown  v. 
Charlotte-Mecklenburg Bd. of Educ., 269 N.C. 
667, 153 S.E.2d.335 (1967). 

Findings of fact of the Industrial 
Commission, if supported by any competent 
evidence, are conclusive on appeal even though 
there is evidence which would support a 
contrary finding. Bullman v. North Carolina 
State Hwy. Comm’n, 18 N.C. App. 94, 195 
S.E.2d 803 (1973). 

Additional Facts May Not Be Found on 
Appeal. — Upon an appeal from the Industrial 
Commission, the reviewing court may not find 
facts in addition to those found by the 
Commission, even though there is in the record 
evidence to support such a finding, the appeal 
being for errors of law only. Brown v. 
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Charlotte-Mecklenburg Bd. of Educ., 269 N.C. 
667, 153 S.E.2d 335 (1967). 

Remand on Ground of Newly Discovered 
Evidence. — In the superior court (now the 
Court of Appeals) upon appeal from an award 
by the Industrial Commission, the court has 
power in a proper case to order a rehearing, and 
to remand the proceeding to the Industrial 
Commission, on the ground of newly discovered 
evidence, but this is a matter within the sound 
discretion of the court. Mason v. North 
Carolina State Hwy. Comm’n, 273 N.C. 36, 159 
S.E.2d 574 (1968). 

Ordinarily, the limited authority of the 
reviewing court does not permit the trial judge 
to order remand of the cause for the taking of 
additional evidence. However, the judge of the 
superior court (now the Court of Appeals) may 
remand a cause to the Industrial Commission 
on ground of newly discovered evidence in a 
proper case, and such proper case is made out 
only when it appears by affidavits: (1) that the 
witness will give the newly discovered evidence; 
(2) that it is probably true; (3) that it is 
competent, material, and relevant; (4) that due 
diligence has been used and the means 
employed, or that there has been no laches, in 
procuring the testimony at the trial; (5) that it 
is not merely cumulative; (6) that it 
does not tend only to contradict a former 
witness or to impeach or discredit him; and (7) 
that it is of such a nature as to show that on 
another trial a different result will probably be 
reached and that the right will prevail. Bailey 
v. North Carolina Dep’t of Mental Health, 272 
N.C. 680, 159 S.E.2d 28 (1968). 

Remand for Misapprehension of Law. — 
Where facts are found or where the 
Commission fails to find facts under a 
misapprehension of law, the court will, where 
the ends of justice require, remand the cause so 
that the evidence may be considered in its true 
legal light. Bailey v. North Carolina Dep’t of 
Mental Health, 2 N.C. App. 645, 163 S.E.2d 652 
(1968); Bailey v. North Carolina Dep’t of Menta! 
Health, 272 N.C. 680, 159 S.E.2d 28 (1968). 

Remand Where Findings Insufficient. — 
When the findings are insufficient to enable the 
reviewing court to determine the rights of the 
parties, the case must be remanded to the 
Commission for proper findings. Bailey v. 
North Carolina Dep’t of Mental Health, 272 
N.C. 680, 159 S.E.2d 28 (1968). 

Applied in Lyon & Sons, Inc. v. North 
Carolina State Bd. of Educ., 238 N.C. 24, 76 
S.E.2d 553 (1953); Gay v. Wake County Bd. of 
Educ., 254 N.C. 622, 119 S.E.2d 460 (1961). 

Quoted in Tucker v. North Carolina State 
Hwy. & Pub. Works Comm’n, 247 N.C. 171, 100 
S.E.2d 514 (1957); Adams v. State Bd. of Educ., 
248 N.C. 506, 103 S.E.2d 854 (1958); Bateman v. 
Elizabeth City State College, 5 N.C. App. 168, 
167 S.E.2d 838 (1969). 

Stated in Parsons v. Alleghany County Bd. of 
Educ., 4 N.C. App. 36, 165 S.E.2d 776 (1969). 
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§ 143-294. Appeal to Court of Appeals to act as supersedeas. — The 
appeal from the decision of the Industrial Commission to the Court of Appeals 
shall act as a supersedeas, and the State department, institution or agency 
shall not be required to make payment of any judgment until the questions at 
issue therein shall have been finally determined as provided in this Article. 
(1951, c. 1059, s. 4; 1967, c. 655, s. 2.) 


§ 143-295. Settlement of claims. — (a) Any claim hereinafter filed 
pursuant to this Article with the Industrial Commission may be settled upon 
agreement between the claimant and the Attorney General without a formal 
hearing, subject only to approval by the Industrial Commission. 

(b) Transfer of title of any motor vehicle acquired in behalf of the State in 
settlement of a claim pursuant to the provisions of this Article may be 
transferred by the Attorney General in the same manner as title is transferred 
by an insurance company under the provisions of G.S. 20-75. (1951, c. 1059, s. 5; 
DOT 1103 sh 973 22 699.) 

Editor’s Note. — The 1971 amendment The 1973 amendment rewrote the former 
deleted an exception relating to the State provisions of this section as subsection (a) and 
Highway Commission in the second sentence of added subsection (b). 
the section as it stood before the 1973 
amendment. 


§ 143-296. Powers of Industrial Commission; deputies. — The members 
of the Industrial Commission, or a deputy thereof, shall have power to issue 
subpoenas, administer oaths, conduct hearings, take evidence, enter orders, 
opinions, and awards based thereon, and punish for contempt. The Industrial 
Commission is authorized to appoint deputies and clerical assistants to carry 
out the purpose and intent of this Article, and such deputy or deputies are 
hereby vested with the same power and authority to hear and determine tort 
claims against State departments, institutions, and agencies as is by this 
Article vested in the members of the Industrial Commission. Such deputy or 
deputies shall also have and are hereby vested with the same power and 
authority to hear and determine cases arising under the Workmen’s 
TE ae Act when assigned to do so by the Industrial Commission. (1951, 
@nlUD9 *s.'6:) 


§ 143-297. Affidavit of claimant; docketing; venue; notice of hearing; 
answer, demurrer or other pleading to affidavit. — In all claims listed in § 
13 of Chapter 1059 of the Session Laws of 1951, and all claims which may 
hereafter be filed against the various departments, institutions, and agencies 
of the State, the claimant or the person in whose behalf the claim is made shall 
file with the Industrial Commission an affidavit in duplicate, setting forth the 
following information: 

(1) The name of the claimant; 

(2) The name of the department, institution or agency of the State against 
which the claim as asserted, and the name of the State employee upon 
whose alleged negligence the claim is based; 

(3) The amount of damages sought to be recovered; 

(4) The time and place where the injury occurred; 

(5) A brief statement of the facts and circumstances surrounding the 
injury and giving rise to the claim. 

Upon receipt of such affidavit in duplicate, the Industrial Commission shall 
enter the case upon its hearing docket and shall hear and determine the matter 
in the county where the injury occurred unless the parties agree or the 
Industrial Commission directs that the case may be heard in some other 
county. All parties shall be given reasonable notice of the date when and the 
place where the claim will be heard. 

Immediately upon docketing the case, the Industrial Commission shall 
forward one copy of plaintiff’s affidavit to the office of the Attorney General of 
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North Carolina if the claim is asserted against any department, institution, or 


agency of the State. 


The department, institution or agency of the State against whom the claim is 
asserted shall file answer, demurrer or other pleading to the affidavit within 30 
days after receipt of copy of same setting forth any defense it proposes to make 
in the hearing or trial, and no defense may be asserted in the hearing or trial 
unless it is alleged in such answer, except such defenses as are not required by 
the Code of Civil Procedure or other laws to be alleged. (1951, c. 1059, s. 9; 1963, 
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Editor’s Note. — The first 1971 amendment 
inserted “or the Industrial Commission directs” 
in the first sentence of the second paragraph. 

The second 1971 amendment, in the third 
paragraph, deleted “other than the State 
Highway Commission” following “State” in the 
first sentence, and deleted a former second 
sentence. 

Section 3 of c. 893, Session Laws 1971, 
provides that the act shall not apply to claims 
arising prior to July 1, 1971. 

Negligent planning or negligent execution 
of plans may give rise to a tort claim. Wrape 
v. North Carolina State Hwy. Comm’n, 263 
N.C. 499, 139 S.E.2d 570 (1965). 

But Not Omission. — An omission or failure 
to act will not support a tort claim. Wrape v. 
North Carolina State Hwy. Comm’n, 263 N.C. 
499, 139 S.E.2d 570 (1965). 

Thus, No Recovery Allowed under Article 
Where Highway Construction Plans Not 
Alleged to Be Faulty. — The owner of a pond 
may not recover under the State Tort Claims 
Act for damage to the pond resulting from silt 
washed down from a fill necessarily incident to 
the improvement of a _ highway, the 
improvement having been made in accordance 
with the plans and specifications, and there 
being no contention that the plans and 
specifications were faulty or negligently 
formulated. Wrape v. North Carolina State 
Hwy. Comm’n, 263 N.C. 499, 139 S.E.2d 570 
(1965). 

However, Property Taken Must Be 
Compensated for in Absence of Negligence. 
— In the absence of negligent acts, the owner of 
property is entitled to compensation if the 
construction of highways amounts to a taking 
of his property. Wrape v. North Carolina State 
Hwy. Comm’n, 263 N.C. 499, 139 S.E.2d 570 
(1965). 

How Jurisdiction Invoked. — It is only 
necessary in order to invoke the jurisdiction of 
the Industrial Commission for the claimant, or 
person in whose behalf the claim is made, to file 
with the Industrial Commission an affidavit in 
duplicate setting forth the material facts, as 
required by this section. Branch Banking & 
Trust Co. v. Wilson County Bd. of Educ., 251 
N.C. 603, 111 S.E.2d 844 (1960). 

This section does not require the use of 
legal, technical or formal language. Branch 
Banking & Trust Co. v. Wilson County Bd. of 
Educ., 251 N.C. 603, 111 S.E.2d 844 (1960). 


Nor Formal Pleadings. — See Branch 
Banking & Trust Co. v. Wilson County Bd. of 
Educ., 251 N.C. 603, 111 S.E.2d 844 (1960). 

But Claim Must State Sufficient Facts. — 
Adherence to formal rules of pleading is not 
required under this section but the claim should 
state facts sufficient to identify the agent or 
employee and a brief statement of the negligent 
act that caused the injury. Turner v. Gastonia 
City Bd. of Educ., 250 N.C. 456, 109 S.E.2d 211 
(1959); Branch Banking & Trust Co. v. Wilson 
County Bd. of Educ., 251 N.C. 603, 111 S.E.2d 
844 (1960). 

And Defective Claim May be Challenged 
by Demurrer. — If a claim, upon its face, 
shows that the State department or agency 
sought to be charged is not liable, the 
Commission may end the proceeding, and a 
proper way to take advantage of the defect is by 
demurrer. Turner v. Gastonia City Bd. of 
Educ., 250 N.C. 456, 109 S.E.2d 211 (1959). 

Affidavit Must Name Employee and Set 
Forth Acts of Negligence. — It is necessary to 
recovery under the Tort Claims Act that the 
affidavit of the claimant set forth the name of 
the allegedly negligent employee and the acts of 
negligence relied upon. Crawford v. Wayne 
County Bd. of Educ., 3 N.C. App. 343, 164 
S.E.2d 748 (1968). 

A claim under the State Tort Claims Act 
must identify the employee of the State whose 
negligence is asserted, and set forth the act or 
acts on his part which are relied upon. Floyd v. 
North Carolina State Hwy. & Pub. Works 
Comm’n, 241 N.C. 461, 85 S.E.2d 703 (1955). 

The purpose of this section in requiring the 
negligent employee to be named is to enable 
the department of the State against which the 
claim is made to investigate, not all of its 
employees, but the particular ones actually 
involved. Tucker v. North Carolina State Hwy. 
& Pub. Works Comm’n, 247 N.C. 171, 100 
S.E.2d 514 (1957). 

The reason for requiring the negligent 
employee to be named in the affidavit is so that 
the department of the State against which 
claim is made will not have to investigate all of 
its employees, but only those alleged to have 
been negligent. Mason v. North Carolina State 
Hwy. Comm’n, 7 N.C. App. 644, 173 S.E.2d 515 
(1970). 

Remedy If Claimant Names Wrong 
Employee. — If a claimant mistakenly names a 
wrong employee, his remedy is to address a 
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motion to amend the affidavit to the sound 
discretion of the Industrial Commission. Mason 
v. North Carolina State Hwy. Comm’n, 7 N.C. 
App. 644, 173 S.E.2d 515 (1970). 

Amendment to Affidavit after Time 
Allowed. — The affidavit filed by a claimant 
pursuant to this section is in the nature of a 
complaint in an ordinary tort action, and the 
allowance of an amendment thereto after the 
expiration of the time allowed by statute, rests 
in the sound discretion of the Industrial 
Commission, and its ruling thereon is not 
subject to review in the absence of an abuse of 
such discretion. Mason v. North Carolina State 
Hwy. Comm’n, 273 N.C. 36, 159 S.E.2d 574 
(1968). 

Stipulation Obviates Error in Naming 
Employee in Affidavit and Claim. — Where, 
prior to the hearing, the parties stipulate the 
name and position of the State employee 
charged with negligence, such stipulation meets 
the requirements of this section that the 
negligent employee be named and obviates 
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error in naming the employee in the affidavit 
and claim, and the allowance of an amendment 
to this effect on appeal to the superior court is 
immaterial. Tucker v. North Carolina State 
Hwy. & Pub. Works Comm’n, 247 N.C. 171, 100 
S.E.2d 514 (1957). 

Showing Negligence and Freedom from 
Contributory Negligence. — In order for 
claimant to prevail in a proceeding under the 
State Tort Claims Act, he must show not only 
injury resulting from negligence of a 
designated State employee, but also that 
claimant was not guilty of contributory 
negligence. Floyd v. North Carolina State Hwy. 
& Pub. Works Comm’n, 241 N.C. 461, 85 S.E.2d 
703 (1955). 

Sufficiency of Evidence. — Evidence held to 
support sole conclusion that State employee 
was not guilty of negligence. Floyd v. North 
Carolina State Hwy. & Pub. Works Comm’n, 
241 N.C. 461, 85 S.E.2d 703 (1955). 

Applied in Parsons v. Alleghany County Bd. 
of Educ., 4 N.C. App. 36, 165 S.E.2d 776 (1969). 


§ 143-298. Duty of Attorney General; expenses. — It shall be the duty of 


the Attorney General to represent all departments, institutions, and agencies 
of the State in connection with claims asserted against them and to attend all 
hearings in connection therewith where the amount of the claim, in the opinion 
of the Attorney General, is of sufficient import to require and justify such 
appearance. In the event the amount appropriated to the Attorney General’s 
office for travel and subsistence is insufficient to take care of the additional 
expense incident to attending these hearings, the Governor and Council of 
State are authorized to pay such additional travel expenses from the 
Contingency and Emergency Fund. (1951, c. 1059, s. 10; 1971, c. 1103, s. 3.) 

Editor’s Note. — The 1971 amendment Commission” following “State” in the first 
deleted “other than the State Highway — sentence. 


§ 143-299. Limitation on claims. — All claims against any and all State 
departments, institutions, and agencies shall henceforth be forever barred 
unless a claim be filed with the Industrial Commission within three years after 
the accrual of such claim, or if death results from the accident, the claim for 
wrongful death shall be forever barred unless a claim be filed by the personal 
representative of the deceased with the Industrial Commission within two 
years after such death. (1951, c. 1059, s. 11; 1973, c. 659.) 


Editor’s Note. — The 1973 amendment 
deleted an exception clause as to claims 
enumerated in Session Laws 1951, ¢. 1059, s. 13, 
inserted “henceforth,” substituted “three years 
after the accrual of such claim, or” for “two 
years after the accident giving rise to the injury 


and damage, and” and inserted “of the 
deceased.” 

Quoted in Lyon & Sons vy. North Carolina 
State Bd. of Educ., 238 N.C. 24, 76 S.E.2d 553 


(1953). 


§ 143-299.1. Contributory negligence a matter of defense; burden of 
proof. — Contributory negligence on the part of the claimant or the person in 
whose behalf the claim is asserted shall be deemed to be a matter of defense on 
the part of the State department, institution or agency against which the claim 
is asserted, and such State department, institution or agency shall have the 
burden of proving that the claimant or the person in whose behalf the claim is 
asserted was guilty of contributory negligence. (1955, c. 400, s. 1!/4.) 


Contributory Negligence Bars Recovery. — 
The State Tort Claims Act does not authorize 
recovery unless the claimant is free from 


contributory negligence. Crawford v. Wayne 
County Bd. of Educ., 275 N.C. 354, 168 S.E.2d 
33 (1969). 
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Contributory Negligence of Minor. — 
Substantive case law concerning a minor’s 
capability for negligence applies to this section, 
and thus a six-year-old child is incapable of 
contributory negligence as a matter of law. 
Crawford v. Wayne County Bd. of Educ., 275 
N.C. 354, 168 8. F.2d 33 (1969). 

Basis for Conclusion of Contributory 
Negligence. — A conclusion of negligence or 
contributory negligence may not be drawn in 
favor of the party having the burden of proof 
upon no basis other than speculation and 
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Carolina State Hwy. Comm’n, 282 N.C. 278, 192 
S.E.2d 273 (1972). 

Negligence and contributory negligence 
are mixed questions of law and fact and, upon 
appeal, the reviewing court must determine 


whether facts found by the _ Industrial 
Commission support its conclusion’ of 
contributory negligence. Barney v. North 


Carolina State Hwy. Comm'n, 282 N.C. 278, 192 
1. 20,21641972): 

Cited in Tucker v. North Carolina State Hwy. 
& Pub. Works Comm’n, 247 N.C. 171, 100 


unproved' possibilities. Barney v. North S.E.2d 514 (1957). 


§ 143-300. Rules and regulations of Industrial Commission; destruction 
of records. — The Industrial Commission is hereby authorized and empowered 
to adopt such rules and regulations as may, in the discretion of the 
Commission, be necessary to carry out-the purpose and intent of this Article. 
When any case or claim under this Article has been closed by proper order or 
award, all records concerning such case or claim may, after five years, in the 
discretion of the Industrial Commission with and by the authorization of the 
Department of Cultural Resources, be destroyed by burning or otherwise; 
provided, that no record pertaining to a case or claim of a minor shall be 
destroyed until the expiration of three years after such minor attains the age of 
18 years..(1951.¢. 059.8123 195i4¢.3117 197i calos Sal Oi 35C 4 ousean 


Editor’s Note. — The 1971 amendment ment of Cultural Resources” for “North 
substituted “18” for “21” in the second sentence. Carolina Department of Archives and History.” 
The 1973 amendment substituted “Depart- 





§ 143-300.1. Claims against county and city boards of education for 
accidents involving school buses or school transportation service vehicles. 
— (a) The North Carolina Industrial Commission shall have jurisdiction to 
hear and determine tort claims against any county board of education or any 
city board of education, which claims arise as a result of any alleged negligent 
act or omission of the driver of a public school bus or school transportation 
service vehicle when the salary of such driver is paid from the State Nine 
Months School Fund who is an employee of the county or city administrative 
unit of which such board is the governing board, and which driver was at the 
time of such alleged negligent act or omission operating a public school bus or 
school transportation service vehicle in the course of his employment by such 
administrative unit or such board. The liability of such county or city board of 
education, the defenses which may be asserted against such claim by such 
board, the amount of damages which may be awarded to the claimant, and the 

rocedure for filing, hearing and determining such claim, the right of appeal 
rom such determination, the effect of such appeal, and the procedure for tak- 
ing, hearing and determining such appeal shall be the same in all respects as 
is provided in this Article with respect to tort claims against the State Board of 
Education except as hereinafter provided. Any claim filed against any county 
or city board of education pursuant to this section shall state the name and 
address of such board, the name of the employee upon whose alleged negligent 
act or omission the claim is based, and all other information required by G.S. 
143-297 in the case of a claim against the State Board of Education. 
Immediately upon the docketing of a claim, the Industrial Commission shall 
forward one copy of the plaintiffs affidavit to the superintendent of the 
schools of the county or city administrative unit against the governing board of 
which such claim is made, one copy of the plaintiff’s affidavit to the State 
Board of Education and one copy of the plaintiff’s affidavit to the office of the 
Attorney General of North Carolina. All notices with respect to tort claims 
against any such county or city board of education shall be given to the 
superintendent of schools of the county or city administrative unit of which 
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such board is a governing board, to the State Board of Education and also to 
the office of the Attorney General of North Carolina. 

(b) The Attorney General shall be charged with the duty of representing the 
city or county board of education in connection with claims asserted against 
them pursuant to this section where the amount of the claim, in the opinion of 
the Attorney General, is of sufficient import to require and justify such 
appearance. 

(c) In the event that the Industrial Commission shall make any award of 
damages against any county or city board of education pursuant to this section, 
such county or city board shall draw a requisition upon the State Board of 
Education for the amount required to pay such award. The State Board of 
Education shall honor such requisition to the extent that it shall then have in 
its hands, or subject to its control, available funds which have been or shal! 
thereafter be appropriated by the General Assembly for the support of the nine 
months school term. It shall be the duty of the county or city board of 
education to apply all funds received by it from the State Board of Education 
pursuant to such requisition to the payment of such award. Neither the county 
or city board of education, the county or city administrative unit, nor the tax 
levying authorities for the county or city administrative unit shall be liable for 
the payment of any award made pursuant to the provisions of this section in 
excess of the amount paid upon such requisition by the State Board of 
Education. Settlement may be effected as provided in G.S. 148-295 with the 
approval of the State Board of Education, subject to the approval of the office 
of the Attorney General as counsel and to the approval of the North Carolina 
Industrial Commission. 

(d) Neither State Board of Education nor any other department, institution 
or agency of the State shall be liable for the payment of any tort claim arising 
out of the operation of any public school bus or for school transportation 
service vehicle, or for the payment of any award made pursuant to the 
provisions of this Article on account of any such claim. (1955, c. 12838; 1961, ¢. 
VLOZ Ssel-a. ISOtcnlG32.8. 1.) 
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Affidavit Must Name Employee and Set 
Forth Acts of Negligence. — It is necessary 
to a recovery under this section that the 
affidavit of claimant set forth the name of 
the allegedly negligent employee and the acts 
of negligence relied upon. Crawford v. Wayne 


County Bd. of Educ., 275 N.C. 354, 168 
S.E.2d 33 (1969). 
Purpose of Naming Employee. — ‘he 


purpose of this statute requiring the negligent 
employee to be named is to enable the 
department of the State against which the 
claim is made to investigate, not all of its 
employees, but the particular ones actually 
involved. Crawford v. Wayne County Bd. of 
Educ., 275 N.C. 354, 168 S.E.2d 33 (1969). 

Amendment of Affidavit to Allege Name of 
Employee. — In a proceeding under the Tort 
Claims Act, the Industrial Commission 
properly allowed amendment of claimant’s 
affidavit to allege the name of the negligent 
State employee, since the amendment served 
the purpose of showing the existence of 
jurisdiction rather than conferring it. Crawford 
v. Wayne County Bd. of Educ., 3 N.C. App. 
343, 164 S.E.2d 748 (1968). 

If an award is made, it must be based on 
the negligent act or omission of the driver 
of a public school bus who was employed at the 
time by the county or city administrative unit 
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of which such board was the governing body. 
Huff v. Northampton County Bd. of Educ., 259 
N.C. 75, 130 S.E.2d 26 (1963). 

And Not on Act or Omission of Principal or 
Board of Education. — An award against a 
county board of education under the provisions 
of the Tort Claims Act may not be predicated 
on the negligent act or omission of a schoo! 
principal or the county board of education. Huff 
v. Northampton County Bd. of Educ., 259 N.C. 
75, 130 8.E.2d 26 (1963). 

State Board of Education Relieved of 
Responsibility as to School Buses. — The 
General Assembly relieved the State Board 
of Education from all responsibility in 
connection with the operation and control of 
school buses in this State by the enactment of § 
115-180 et seq., which authorizes county and 
city boards of education to operate buses for the 
transportation of pupils enrolled in the public 
schools of such county or city administrative 
units. Huff v. Northampton County Bd. of 
Educ., 259 N.C. 75, 130 S.E.2d 26 (1963); Brown 
v. Charlotte-Mecklenburg Bd. of Educ., 267 
N.C. 740, 149 S.E.2d 10 (1966) 

Applied in English Mica Co. v. Avery County 
Bd. of Educ., 246 N.C. 714, 100 S.E.2d 72 (1957); 
Mitchell v. Guilford County Bd. of Educ., 1 N.C. 
App. 373, 161 S.E.2d 645 (1968). 

Quoted in Branch Banking & Trust Co. v. 
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Wilson County Bd. of Educ., 251 N.C. 603, 111 Cited in McBride v. North Carolina State Bd. 

S.E.2d 844 (1960). of Educ., 257 N.C. 152, 125 S.E.2d 393 (1962). 
Stated in Turner v. Gastonia City Bd. of 

Educ., 250 N.C. 456, 109 S.E.2d 211 (1959). 


ARTICLE 31A. 
Defense of State E’mployees. 


§ 143-300.2. Definitions. — Unless the context otherwise requires, the 
definitions contained in this section govern the construction of this Article. 

(1) “Civil or criminal action or proceeding” includes any case, 
prosecution, special proceedings, or administrative proceeding in or 
before any court or agency of this State or any other state or the 
United States. 

(2) “Employee” includes an officer, agent, or employee but does not 
include an independent contractor. 

(3) “Employment” includes office, agency, or employment. 

(4) “The State” includes all departments, agencies, boards, commissions, 
institutions, bureaus, and authorities of the State. (1967, c. 1092, s. 1.) 

Cited in Brotherton v. Paramore, 5 N.C. App. 
657, 169 S.E.2d 36 (1969). 


§ 143-300.3. Defense of State employees. — Except as _ otherwise 
provided in G.S. 148-300.4, upon request of an employee or former employee, 
the State may provide for the defense of any civil or criminal action or 
proceeding brought against him in his official or individual capacity, or both, 
on account of an act done or omission made in the scope and course of his 
employment as a State employee. (1967, c. 1092, s. 1.) 


§ 143-300.4. Grounds for refusal of defense. — (a) The State shall refuse 
to provide for the defense of a civil or criminal action or proceeding brought 
against an employee or former employee if the State determines that: 

(1) The act or omission was not within the scope and course of his 
employment as a State employee; or 

(2) The employee or former employee acted or failed to act because of 
actual fraud, corruption, or actual malice on his part; or 

(3) Defense of the action or proceeding by the State would create a conflict 
of interest between the State and the employee or former employee; or 

(4) Defense of the action or proceeding would not be in the best interests 
of the State. 

(b) The determinations required by subsection (a) of this section shall be 
made by the Attorney General. The Attorney General may delegate his 
authority to make these determinations to the chief administrative authority 
of any agency, institution, board, or commission whose employees are to be 
defended as provided by subdivision (8) or (4) of G.S. 143-300.5. Approval of the 
request by an employee or former employee for provision of defense shall raise 
a presumption that the determination required by this section had been made 
and that no grounds for refusal to defend were discovered. (1967, c. 1092, s. 1.) 


§ 143-300.5. Regulations for providing defense counsel. — The Governor 
may issue regulations for the defense of employees or former employees of the 
State pursuant to this Article through one or more of the following methods as 
may be appropriate to the employee or class of employees in question: 

(1) By the Attorney General; 

(2) By employing other counsel for this purpose as provided in G.S. 147-17; 

(3) By authorizing the purchase of insurance which requires that the 
insurer provide or underwrite the cost of the defense; or 

(4) By authorizing defense by counsel assigned to or employed by the 
department, agency, board, commission, institution, bureau, 
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or authority which employed the person requesting the defense. 
(1967, c. 1092, s. 1.) 


ARTICLE 32. 


Payroll Savings Plan for State Employees. 


§ 143-301. Authority of Governor. — The Governor may, with the approval 
of the Council of State, authorize any or all of the departments, institutions, 
and agencies of the State to establish a voluntary payroll deduction plan for the 
purchase of United States savings bonds by State employees, and to set up the 
necessary machinery for carrying out the purposes of this Article. (1951, c. 
1020, s. 1.) 


§ 143-302. Expenses. — Funds may be allotted out of the contingency and 
emergency appropriation to defray the necessary expenses incurred by 
departments, institutions and agencies financed out of the general fund of the 
State, and departments, institutions and agencies financed out of special funds 
or entirely from receipts shall defray the necessary expenses incurred without 
expense to the general fund of the State. (1951, c. 1020, s. 2.) 


§ 143-303. Agreements of employees with heads of departments, etc. — 
Any of the employees of the State of North Carolina may voluntarily enter into 
written agreement with heads of the department or institution or agency 
where employed, which has adopted the payroll savings plan, to authorize 
deductions from his or her salary of certain designated sums to be invested in 
United States savings bonds of the kind and type specified in such agreement. 
C19p IC eLU20. 5.0.) 


§ 143-304. Salary deductions and purchase of bonds authorized. — Upon 
the execution of such agreement by any State employee with the State 
department, institution or agency where employed, the department, institution 
or agency is authorized and empowered to deduct the sum specified in said 
agreement from the weekly or monthly salary of such employee, and to show 
deduction on all pay rolls similar to withholding tax, retirement, insurance, 
hospitalization, etc. Such sums shall be held until sufficient moneys have 
accumulated to the credit of each individual sufficient to purchase a bond, and 
such sum shall be invested in United States savings bonds, for and on behalf of 
such employee, and the bonds shall be delivered to the employee as soon as 
practical. Provided that no coercion of any sort shall be exercised to require 
any person to participate. (1951, c. 1020, s. 4.) 


§ 143-305. Cancellation of agreements. — Such agreement may be 
cancelled by the employee executing the same upon giving written notice to the 
head of the department, institution or agency where employed not later than 
the fifteenth day of the month in which he or she desires such agreement to be 
terminated, and the head of the department, institution or agency may cancel 
any agreement, herein provided for, upon giving 10 days’ written notice to the 
affected employee. Upon the termination of the agreement the head of the 
department, institution or agency is hereby authorized to refund any amount 
of money held for the employee. (1951, c. 1020, s. 5.) 


ARTICLE 33. 


Judicial Review of Decisions of Certain Administrative Agencies. 


§ 143-306. Definitions. — As used in this Article the terms 
(1) “Administrative agency” or “agency” shall mean any State officer, 
committee, authority, board, bureau, commission, or department 
authorized by law to make administrative decisions, except those 
agencies in the legislative or judicial branches of government, and 
except those whose procedures are governed by Chapter 150 of the 
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General Statutes, or whose administrative decisions are made subject 
to judicial review under some other statute or statutes containing 
adequate procedural provisions therefor. 

(2) “Administrative decision” or “decision” shall mean any decision, order, 
or determination rendered by an administrative agency in a 
proceeding in which the legal rights, duties, or privileges of specific 
parties are required by law or constitutional right to be determined 
after an opportunity for agency hearing. (1953, c. 1094, s. 1.) 

Cross Reference. — See note to § 105-241.2. intendent of Schools Reviewable. — 

Editor’s Note. — For comment on this 


Article, see 31 N.C.L. Rev. 378, 382 (1953). 

For note on determination of validity of rules 
and regulations before their application in 
specific cases, see 36 N.C.L. Rev. 473 (1958). 

For note on judicial review of student 
disciplinary proceedings, see 43 N.C.L. Rev. 152 
(1964). 

For case law survey as to judicial review of 
decisions of administrative agencies, see 45 
N.C.L. Rev. 816 (1967). 

For article on administrative evidence rules, 
see 49 N.C.L. Rev. 635 (1971). 

The primary purpose of this Article is to 
confer the right to judicial review. In re appeal! 
of Harris, 273 N.C. 20, 159 S.E.2d 539 (1968). 

Liberal Construction. — This Article should 
be liberally construed to preserve and 
effectuate the right to judicial review. In re 
appeal of Harris, 273 N.C. 20, 159 S.E.2d 539 
(1968). 

Article Contemplates Decision on Factual 
Situation. — This Article contemplates a 
quasi-judicial hearing in which the parties were 
permitted an opportunity to offer evidence and 
a decision rendered applicable to a_ specific 
factual situation. Housing Auth. v. Johnson, 
261 N.C. 76, 134 S.E.2d 121 (1964). 

It Does Not Authorize Review of Executive 
Interpretation of Statute. — This Article does 
not authorize the filing of a petition in the 
superior court seeking an advisory opinion on 
the correctness of an executive interpretation of 
a statute. Housing Auth. v. Johnson, 261 N.C. 
76, 184 S.E.2d 121 (1964). 

Article Will Not Support Attack on 
Constitutionality of Parole Board Statute. — 
The provisions of this Article are inappropriate 
to initiate an attack upon the constitutionality 
of a statute fixing the powers and duties of the 
Board of Paroles. The question of the 
constitutionality of a statute is not for 
administrative boards but for the judicial 


branch. Jernigan v. State, 279 N.C. 556, 184 
S.E.2d 259 (1971). 
Court Review of Suspensions and 


Exclusions Limited. — Court review of 
suspensions and exclusions, regardless of where 
the child lives, would appear to be limited by § 
115-165 to the Superior Court of Wake County 
under this Article of the Administrative 
Procedure Act. Givens v. Poe, 346 F. Supp. 202 
(W.D.N.C. 1972). 

Termination of Employment of Super- 


The decision of the Wayne County Board of 
Education terminating the employment of the 
superintendent of schools and declaring the 
office vacant is subject to review under this 
Article. Although the section providing for the 
removal of school superintendents, § 115-42, 
contains a proviso that such “superintendent 
shall have the right to try his title to office in 
the courts of the State,” the statute is silent as 
to the procedure and the scope of review 
comtemplated. The procedure and_ scope 
of review shall be as provided by this Article. 
James v. Wayne County Bd. of Educ., 15 N.C. 
App. 5381, 190 S.E.2d 224 (1972). 

The Tax Review’ Board is an 
‘‘administrative agency”’ within the purview 
of this section. It is an agency of the executive 
branch of the State government, has no 
authority or duties with respect to the granting 
or revocation of licenses, and its decisions are 
not subject to review under any statute or 
statutes other than this Article. In re Halifax 
Paper Co., 259 N.C. 589, 131 S.E.2d 441 (1963). 

Decision of State Board of Elections Only 
Reviewable under This Article. — When the 
State Board of Elections obtains jurisdiction 
of an election protest upon an appeal from a 
single county in a multiple county senatorial 
district, or by the filing in apt time of a pro- 
test directly with the State Board of Elections, 
its decision can only be reviewed in the manner 
prescribed’ by this Article. Ponder v. Joslin, 
262 N.C. 496, 188 S.E.2d 143 (1964). 

Applied in Boyd vy. Allen, 246 N.C. 150, 97 
S.E.2d 864 (1957); In re Carter, 262 N.C. 360, 
137 S.E.2d 150 (1964); In re Appeal of Pilot 
Freight Carriers, Inc., 263 N.C. 345, 1389 S.E.2d 
633 (1965); In re Petition of Housing Auth., 265 
N.C. 719, 144 S.E.2d 904 (1965); National Food 


Stores v. North Carolina Bd. of Alcoholic 
Controls 268! «NG; 1 624eo bleed aes 
(1966); Underwood v. State Bd. of Alco- 


holic Control, 278 N.C. 6238, 181 S.E.2d 1 
(1971); State ex rel. Banking Comm'n v. 
Lucama-Kenly Bank, 17 N.C. App. 557, 195 
S.E.2d 69 (1973). 

Cited in State v. Warren, 252 N.C. 690, 114 
S.E.2d 660 (1960); In re Petition of Newsom Oil 
Co., 273 N.C. 383, 160 S.E.2d 98 (1968); Carter v. 
State Bd. of Alcoholic Control, 274 N.C. 484, 164 
S.E.2d 1 (1968); Waggoner v. North Carolina 
Bd. of Alcoholic Control, 7 N.C. App. 692, 173 
S.E.2d 548 (1970); In re Coleman, 11 N.C. App. 
124, 180 S.E.2d 439 (1971). 
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Any person who is aggrieved by a 





final administrative decision, and who has exhausted all administrative 
remedies made available to him by statute or agency rule, is entitled to judicial 
review of such decision under this Article, unless adequate procedure for 
judicial review is provided by some other statute, in which case the review 
shall be under such other statute. Nothing in this Chapter shall prevent any 
person from invoking any judicial remedy available to him under the law to 
test the validity of any administrative action not made reviewable under this 


Article. (1953, c. 1094, s. 2.) 


Editor’s Note. — For article’ on 
administrative evidence rules, see 49 N.C.L. 
Rev. 635 (1971). For note on estuarine pollution, 
see 49 N.C.L. Rev. 921 (1971). 

Statute Providing for Review 
Proceedings in Nature of Certiorari’’. 
Where a statute provides for a review “by 
proceedings in the nature of certiorari,” this is 
an ‘adequate procedure for judicial review” 
within the meaning of this section only if the 
scope of review is equal to that under this 
Chapter. Jarrell v. Board of Adjustment, 258 
N.C. 476, 128 S.E.2d 879 (1963). 

Section Inapplicable to Order Revoking 
Real Estate Broker’s or Salesman’s License. 
— Section 93A-6, regulating real estate brokers 
and salesmen, provides adequate procedure for 
judicial review of an order of the Real Estate 
Licensing Board revoking a license, and this 
section does not apply. In re Dillingham, 257 
N.C. 684, 127 S.E.2d 584 (1962). 

Necessity for Exhaustion of Administrative 
Remedies. — Only those who have exhausted 
their administrative remedies can seek the 
benefit of this section. Sinodis v. State Bd. of 
Aleoholic Control, 258 N.C. 282, 128 S.E.2d 587 
(1962); Porter v. State Bd. of Alcoholic Control, 4 
N.C. App. 284, 166 S.E.2d 695 (1969). 

Meaning of ‘‘Person Aggrieved’’. — The 
expression “person aggrieved” has no technical 
meaning. What it means depends on the 
circumstances involved. It has been variously 
defined: ‘“Adversely or injuriously affected; 
damnified, having a grievance, having suffered 
a loss or injury, or injured; also having cause 
for complaint. More specifically the word(s) 
may be employed meaning adversely affected 
in respect of legal rights, or suffering from an 
infringement or denial of legal rights.” In re 
Halifax Paper Co., 259 N.C. 589, 131 S.E.2d 441 


“by 


(1963); Albemarle Elec. Membership Corp. v. 


Alexander, 282 N.C. 402, 192 8.E.2d 811 (1972). 

When Appeals by Public Officials and 
Governmental Units Allowed. — Where 
statutes exist permitting appeals by persons 
aggrieved, appeals by public officials and 
governmental units are usually allowed in cases 
involving questions of law relating to taxation 
and public funds. In re Halifax Paper Co., 259 
N.C. 589, 131 S.E.2d 441 (1968). 

County as Party Aggrieved. — A county is 
a party aggrieved and entitled to appeal from a 
- decision of the State Board of Assessment (now 
the Property Tax Commission) reducing the 


valuation of property appraised by the county 
for tax purposes. In re appeal of Harris, 273 
N.C. 20, 159 S.E.2d 539 (1968). 

One may be aggrieved when he is affected 
only in a representative capacity. In re 
Halifax Paper Co., 259 N.C. 589, 131 S.E.2d 441 
(1963). 

Administrative Agency as Person Ag- 
grieved. — An administrative agency can- 
not be a person aggrieved by its own order, but 
it may be an aggrieved party to secure judicial 
review of a decision of an administrative 
reviewing agency. In re Halifax Paper Co., 259 
N.C. 589, 131 S.E.2d 441 (1963). 

Appeal by Commissioner (now Secretary) 
of Revenue from Decision of Tax Review 
Board. — The Tax Review Board is an 
administrative agency of the State within the 
purview of § 143-306, and the Commissioner 
(now Secretary) of Revenue is entitled to appeal 
under this section from a decision of the Board 
reversing in part an assessment of taxes made 
by the Commissioner (now Secretary). Section 
105-214.8 does not impliedly amend this section 
so as to preclude the right of the Commissioner 
(now Secretary) to appeal, but the two statutes 
must be construed together and effect given the 
provisions of both. In re Halifax Paper Co., 259 
N.C. 589, 131 S.E.2d 441 (1968). 

Decisions Are Reviewable under This 
Article If No Other Adequate Procedure 
Provided. — Absent adequate procedure for 
judicial review by some other statute, decisions 
of administrative agencies are subject to review 
in the superior court as provided in this Article. 
State ex rel. North Carolina Util. Comm’n v. 
Old Fort Finishing Plant, 264 N.C. 416, 142 
S.E.2d 8 (1965). 

Findings of fact and conclusions of law 
made by the State Board of Elections may be 
reviewed in an action instituted in the superior 
court of a county pursuant to the provisions of 
this section. Ponder v. Joslin, 262 N.C. 496, 138 
S.E.2d 143 (1964). 

But appellant is not entitled to a jury 
trial in such action. Ponder v. Joslin, 262 
N.C. 496, 188 S.E.2d 143 (1964). 

Judicial Review of Suspension of 
University Student Available under Article. 
— The provisions of this Article are available 
for judicial review of an order of the board of 
trustees of the University of North Carolina 
affirming the suspension of a student from the 
University for cheating, since the board of 
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for review of its actions. In re Carter, 262 N.C. 
360, 137 S.E.2d 150 (1964). 

Cited in Glusman vy. Trustees of Univ. of 


N.C., 281 N.C. 629, 190 S.B.2d 213 (1972). 


trustees is not an agency in the legislative or 
judicial branches of the government, nor an 
agency governed by § 150-9 et seq., and, 
therefore, no other statutory provision exists 


§ 143-308. Right to judicial intervention when agency unreasonably 
delays decision. — Unreasonable delay on the part of any agency in reaching a 
final administrative decision shall be justification for any person whose rights, 
duties, or privileges are adversely affected by such delay to seek a court order 
compelling action by the agency. (1953, c. 1094, s. 3.) 

Editor’s Note. — For note on estuarine 
pollution, see 49 N.C.L. Rev. 921 (1971). 


§ 143-309. Manner of seeking review; time for filing petition; 


waiver. — In order to obtain judicial review of an administrative deci- 
sion under this Chapter the person seeking review must file a petition 
in the. Superior Court of Wake County; except that where the 


original determination in the matter was made by a county agency or 
county board and appealed to the State Board, the petition may be filed 
in the superior court of the county where the petitioner resides. Such 
petition may be filed at any time after final decision, but must be 
filed not later than 30 days after a written copy of the decision is served 
upon the person seeking the review by personal service or by regis- 
tered mail, return receipt requested. Failure to file such petition with- 
in the time stated shall operate as a waiver of the right of such person 
to review under this Chapter, except that for good cause shown, the 
judge of the superior court may issue an order permitting a _ re- 
view of the administrative decision under this Chapter notwith- 
standing such waiver. (1953, c. 1094, s. 4.) 

Alcoholic Control, 258 N.C. 513, 128 S.E.2d 884 
(1963); Housing Auth. v. Johnson, 261 N.C. 76, 
134 S.E.2d 121 (1964); Clark Equip. Co. v. 


Strict Construction. — The provisions of 
this section providing for the waiver or 
forfeiture of the right to judicial review under 


certain conditions should be construed strictly; 
and, when so construed, the right to petition for 
review continues unless and until 30 days have 
expired from the date “a written copy” of the 
administrative order has been served on the 
party seeking review either by personal service 
or by registered mail, return receipt requested. 
In re appeal of Harris, 273 N.C. 20, 159 S.E.2d 


Johnson, 261 N.C. 269, 134 S.E.2d 327 (1964); J. 
Lampros Wholesale, Inc. v. North Carolina Bd. 
of Alcoholic Control, 265 N.C. 679, 144 S.E.2d 
895 (1965); James v. Wayne County Bd. of 
Educ., 15 N.C. App. 531,.190 S:B.2d 224 
(1972). 

Quoted in Ponder v. Joslin, 262 N.C. 496, 138 
S.E.2d 143 (1964). 


Board of Alcoholic 
.E..2d 499 (1965). 


Cited in Freeman vy. 
Control, 264 N.C. 320, 1418 


539 (1968). 
Applied in Boyd v. 
S.E.2d 864 (1957); Thomas v. 


Allen, 246 N.C. 150, 97 
State Bd. of 


§ 143-310. Contents of petition; copies served on all parties. — The 
petition shall explicitly state what exceptions are taken to the decision or 
procedure of the agency and what relief the petitioner seeks. Within 10 days 
after the petition is filed with the court, the person seeking the review shall 
serve copies of the petition by registered mail, return receipt requested, upon 
the agency which rendered the decision, and upon all who were parties of 
record to the agency proceedings. Names and addresses of such parties shall be 
furnished to the petitioner by the agency upon request. Any party to the 
agency proceeding may become a party to the review proceedings by notifying 
the court within 10 days after receipt of the copy of the petition. (1953, c. 1094, 
Sel 


Purpose of Statute Necessitates Liberal 
Construction. — The primary purpose of the 
statute is to confer the right of review, and the 
statute should be liberally construed to 
preserve and effectuate that right. James v. 
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Wayne County Bd. of Educ., 

190 S.E.2d 224 (1972). 
Applied in Thomas v. State Bd. of Alcoholic 

Control, 258 N.C. 513, 128 S.E.2d 884 (1963). 


15 N.C. App. 531, 


§ 143-311 CH. 148. STATE DEPARTMENTS, ETC. § 143-315 


§ 143-311. Record filed by agency with clerk of superior court; contents 
of record; costs. — Within 30 days after receipt of the copy of the petition for 
review, or within such additional time as the court may allow, the agency shall 
transmit to the reviewing court the original or a certified copy of the entire 
record of the proceedings under review. With the permission of the court, the 
record may be shortened by stipulation of all parties to the review proceedings. 
Any party unreasonably refusing to stipulate to limit the record may be taxed 
by the court for such additional costs as may be occasioned by the refusal. The 
court may require or permit subsequent corrections or additions to the record 
when deemed desirable. (1953, c. 1094, s. 6.) 

Cited in Porter v. State Bd. of Alcoholic 
Control, 4 N.C. App. 284, 166 S.E.2d 695 (1969). 


§ 143-312. Stay of board order. — At any time before or during the review 
proceeding the aggrieved person may apply to the reviewing court for an order 
staying the operation of the administrative decision pending the outcome of the 
review. The court may grant or deny the stay in its discretion upon such terms 
as it deems proper. (1953, c. 1094, s. 7.) 

Applied in Thomas v. State Bd. of Alcoholic Cited in James v. Wayne County Bd. of 
Control, 258 N.C. 513, 128 S.E.2d 884 (1963). Educ., 15 N.C. App. 531, 190 S.E.2d 224 (1972). 


§ 143-313. Procedure for taking newly discovered evidence. — At any 
time after petition for review has been filed, application may be made to the 
reviewing court for leave to present additional evidence. If the court is satisfied 
that the evidence is material to the issues, that it is not merely cumulative, and 
that it could not reasonably have been presented at the hearing before the 
agency, the court may remand the case to the agency where additional evidence 
shall be heard. The agency may then affirm or modify its findings of fact and 
its decision, and shall file with the reviewing court as a part of the record the 
additional evidence, together with the affirmation, or any modifications, of its 
findings or decision. (1953, c. 1094, s. 8.) 


§ 143-314. Review by court without jury on the record. — The review of 
administrative decisions under this Chapter shall be conducted by the court 
without a jury. The court shall hear oral arguments and receive written briefs, 
but shall take no evidence not offered at the hearing; except that in cases of 
alleged irregularities in procedure before the agency, not shown in the record, 
testimony thereon may be taken by the court; and except that where no record 
was made of the administrative proceeding or the record is inadequate, the 
judge in his discretion may hear the matter de novo. (1953, c. 1094, s. 9.) 

Review of Order of Real Estate Board. — Applied in J. Lampros Wholesale, Inc. v. 
Under § 93A-6, review of an order of the Real North Carolina Bd. of Alcoholic Control, 265 
Estate Licensing Board suspending or revoking N.C. 679, 144 S8.E.2d 895 (1965). 

a license is de novo in the superior court in all Cited in Freeman v. Board of Alcoholic 
cases, and this Article does not apply regardless Control, 264 N.C. 320, 141 S.E.2d 499 (1965). 

of whether the Board has made a record of its 

proceedings. In re Dillingham, 257 N.C. 684, 127 

S.E.2d 584 (1962). 


§ 143-315. Scope of review; power of court in disposing of case. — The 
court may affirm the decision of the agency or remand the case for further 
proceedings; or it may reverse or modify the decision if the substantial rights 
of the petitioners may have been prejudiced because the administrative 
findings, inferences, conclusions, or decisions are: 

(1) In violation of constitutional provisions; or 

(2) In excess of the statutory authority or jurisdiction of the agency; or 
(3) Made upon unlawful procedure; or 

(4) Affected by other error of law; or 
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(5) Unsupported by competent, material, and substantial evidence in view 
of the entire record as submitted; or 


(6) Arbitrary or capricious. 


If the court reverses or modifies the decision of the agency, the judge shall 
set out in writing, which writing shall become a part of the record, the rea- 
sons for such reversal or modification. (1953, c. 1094, s. 10.) 


Editor’s Note. — For article’ on 
administrative evidence rules, see 49 N.C.L. 
Rev. 635 (1971). 

The ‘‘whole record”’ is applicable upon a 
review under this section, and the decision of 
the Board of Alcoholic Control may be reversed 
if substantial rights of the licensee are 
prejudiced by administrative findings, 
inferences, conclusions or decisions which are 
not supported “by competent, material, and 
substantial evidence in view of the entire record 
as submitted.” Underwood v. State Bd. of 
Alcoholic Control, 278 N.C. 623, 181 S.E.2d 1 
(1971). 

Findings Based on Unsworn Statements. 
— Absent stipulations or waiver, a zoning 
board of adjustment may not base critical 
findings of fact as to the existence or 
nonexistence of a nonconforming use on 
unsworn statements. Jarrell! v. Board of 
Adjustment, 258 N.C. 476, 128 S.E.2d 879 
(1963). 

Review of Order of Real Estate Board. — 
See note to § 143-314. 

Review of Order of Property Tax 
Commission. — Upon review of an order of the 
State Board of Assessment (now the Property 
Tax Commission), the superior court is without 
authority to make findings at variance with the 
findings of the Board when the findings of the 
Board are supported by material and 
substantial evidence. In re Property of Pine 
Raleigh Corp., 258 N.C. 398, 128 S.E.2d 855 
(1963). 

When a judicial review is sought in the 
superior court on the record made before the 
State Board of Assessment (now the Property 
Tax Commission), that court is without 
authority to make findings at variance with the 
findings of the Board which are supported by 
material and substantial evidence because that 
is the exclusive function of the State Board of 
Assessment. In re Appeal of Reeves 
Broadcasting Corp., 273 N.C. 571, 160 S.E.2d 
728 (1968). 

It is only when the actions of the State Board 
of Assessment (now the Property Tax 
Commission) are found to be arbitrary and 
capricious that courts will interfere with tax 
assessments because of asserted violations of 
the due process clause. Albemarle Elec. 
Membership Corp. v. Alexander, 282 N.C. 402, 
192 S.E.2d 811 (1972). 

Showing Necessary to Obtain Relief From 
Valuations of Property for Taxation. — In 
order to obtain relief from valuations upon 
their property by the State Board of 


-of Assessment 


Assessment (now the Property Tax 
Commission), appellant electric membership 
corporations must show that the methods used 
in determining true value were illegal and 
arbitrary, and that appellants were 
substantially injured by a resulting excessive 
valuation of their property. Albemarle Elec. 
Membership Corp. v. Alexander, 282 N.C. 402, 
192 S.E.2d 811 (1972). 

Official Acts Presumed Made in Good 
Faith, etc. — The members of the State Board 
(now the Property Tax 
Commission) are public officers, and the 
Board’s official acts are presumed to be made in 
good faith and in accordance with law; the 
burden is upon the party asserting otherwise to 
overcome such presumptions by competent 
evidence to the contrary. Albemarle Elec. 
Membership Corp. v. Alexander, 282 N.C. 402, 
192 S.E.2d 811 (1972). 

Where on appeal the only evidence offered by 
appellant electric membership corporations as 
to the value of their property was their local tax 
listings, these declarations alone did not have 
sufficient probative force to overcome the 
presumption of correctness and regularity 
accompanying the Board’s actions. Albemarle 
Elec. Membership Corp. v. Alexander, 282 N.C. 
402, 192 S.E.2d 811 (1972). 

Review of Award of Industrial Com- 
mission. — In passing upon an_ appeal 
from an award of the Industrial Commission, 
the reviewing court is limited in its inquiry to 
two questions of law, namely: (1) whether or 
not there was any competent evidence before 
the Commission to support its findings of fact; 
and (2) whether or not the findings of fact of 
the Commission Justify its legal conclusions 
and decision. Waggoner v. North Carolina Bd. of 
Alcoholic Control, 7 N. C. App. 692, 173 S.E.2d 
548 (1970). 

The superior court is without power to 
order the North Carolina Board of Alcoholic 
Control to issue a permit to petitioners, but 
can order the Board to exercise its discretion in 


accordance with law. Waggoner v. North 
Carolina Bd. of Alcoholic Control, 7 N.C. App. 
692, 173 S.E.2d 548 (1970). 


Court May Not Substitute Its Evaluation of 
Evidence for Board’s. — Where the superior 
court at the instance of appellant found 
additional facts which the Tax Review Board 
had, although requested, refused to make, the 
court, in making these findings, weighed the 
evidence and substituted its evaluation of the 
evidence for that of the Board and in so doing, 
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it exceeded its right of review. Clark Equip. Co. 
v. Johnson, 261 N. C. 269, 1384 S.E.2d 327 (1964). 
Evidence held incompetent to sustain a 
finding of the State Board of Alcoholic 
Control that a licensee sold beer to a minor or 
failed to give his licensed premises proper 
supervision. Thomas v. State Bd. of Alcoholic 
Control, 258 N.C. 513, 128 S.E.2d 884 (1963). 
Applied in In re Carter, 262 N.C. 360, 137 
S.E.2d 150 (1964); Jamison v. Kyles, 271 N.C. 
722, 157 S.E.2d 550 (1967); Civil Serv. Bd. v. 


§ 143-316. Appeal to appellate division; 
Any party to the review proceedings, including the agency, may 


decision. 
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Page, 2 N.C. App. 34, 162 S.E.2d 644 (1968): 
Ormond v. Garrett, 8 N.C. App. 662, 174 S.E.2d 
371 (1970); In re McLean Trucking Co., 281 
N.C.375, 189 $.E.2d 194 (1972); In re King, 281 
N.C. 533, 189 S.E.2d 158 (1972); In re Moss 
Trucking Co., 16 N.C. App. 261, 191 S.E.2d 919 
(1972). 

Cited in State ex rel. Banking Comm’n v. 
Lucama-Kenly Bank, 17 N.C. App. 557, 195 
S.E.2d 69 (1973). 


obtaining stay of court’s 


appeal to the appellate division from the final judgment of the superior court 
under rules of procedure applicable in other civil cases. The appealing party 
may apply to the superior court for a stay of its final determination, or a stay 
of the administrative decision, whichever shall be appropriate, pending the 
outcome of the appeal to the appellate division. (1958, c. 1094, s. 11; 1969, ¢. 44, 


s. 76.) 


A legal proceeding must be prosecuted by 
a legal person, whether it be a natural person, 
sul juris, or a group of individuals or other 
entity having the capacity to sue and be sued, 
such as a corporation, partnership, unincorpo- 
rated association, or governmental body or 
agency. Even a class action must be pros- 
ecuted or defended by one or more named 
members of the class. A legal proceeding 
prosecuted by an aggregation of anonymous 
individuals, known only to their counsel, is 
a phenomenon unknown to the law of this 
jurisdiction. In re Coleman, 11 N.C. App. 124, 
180 S.E.2d 439 (1971). 


The rule that an appeal to the appellate 
division may be prosecuted only at the 
instance of a party or parties aggrieved by 
the judgment of the court or tribunal from 
which the appeal is taken, applies with as much 
force to proceedings governed by this Article as 
to ordinary civil cases. In re Coleman, 11 N.C. 
App. 124, 180 S8.E.2d 439 (1971). 


Cited in Freeman v. Board of Alcoholic 
Control, 261 N.C. 320, 141 S.E.2d 499 
(1965); Glusman v. Trustees of Univ. of 


N.C., 281 N.C. 629, 190 S.B.2d 213 (1972). 


ARTICLE 33A. 
Rules of Evidence in Administrative Proceedings before State Agencies. 


§ 143-317. Definitions. — As used in this Article, 

(1) “Administrative agency” means any State authority, board, bureau, 
commission, committee, department, or officer authorized by law to 
make administrative decisions, except those agencies in the legislative 
and judicial department of government, the North Carolina Utilities 


Commission, the 


North Carolina 


Industrial Commission, the 


Employment Security Commission of North Carolina, and the 
institutions and agencies that operate pursuant to Chapters 115, 115A, 
and 116 of the General Statutes. 

(2) “Party” means each person or agency named or admitted as a party, or 
properly seeking and entitled as of right to be admitted as a party. 

(3) “Proceeding” shall mean any proceeding, by whatever name called, 
before an administrative agency of the State, wherein the legal rights, 
duties, or privileges of specific parties are required by law or by 
constitutional right to be determined after an opportunity for 


agency hearing. (1967, c. 930.) 


Cross Reference. — See Editor’s note under 
§ 143-319. 
Editor’s Note. — For. article’ on 


administrative evidence rules, see 49 N.C.L. 
Rev. 635 (1971). 
This section and § 143-318 apply only to 


judicial or quasi-judicial proceedings. In re 
Filing by N.C. Auto. Rate Administrative 
Office, 278 N.C. 302, 180 S.E.2d 155 (1971). 
Involving Loss of Right by Specific Party. 
— Subdivision (3) shows that § 143-318 was 
intended to apply only to hearings which might 
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result in a loss by a specific party of some legal 
right, duty or privilege, such as_ hearings 
relating to the revocation of the license of a 
specified insurance agent or of a specified 
insurance company or to the imposition of a 
fine or penalty upon an insurance agent or 
insurance company for violation of the 
“Insurance Law.” Such hearings involve the 
essential elements of a court trial, and in such 
cases, the Attorney General, as legal advisor to 
the Commissioner of Insurance, can provide 
counsel as to whether proffered evidence 
complies with the rules of evidence as applied 
in the superior and district court divisions of 
the General Court of Justice. In re Filing by 
N.C. Auto. Rate Administrative Office, 278 
N.C. 302, 180 S.E.2d 155 (1971). 

But Not Hearing on Proposals for General 
Rate Revision. — This section and § 143-318 
are not applicable to a public hearing before the 
Commissioner of Insurance on proposals for a 
general revision of insurance rates submitted 
by a statutory rate-making bureau such as the 
rate office. In re Filing by N.C. Auto. Rate 
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Administrative Office, 278 N.C. 302, 180 S.E.2d 
155 (1971). 

Applicable to State Personnel Board 
Hearings. — See opinion of Attorney General 
to Mr. Claude Caldwell, Director, State 
Personnel Department, 40 N.C.A.G. 40 (1970). 

Applicability to Political Subdivisions Not 
Decided. — The court found it unnecessary to 
decide whether the provisions of this Article 
are applicable to political subdivisions of the 


State, including cities and towns. Carter v. 
Town of Chapel Hill, 14 N.C. App. 93, 187 
S.E.2d 588 (1972). 


Boards of Aldermen Excepted. — Assuming 
that this Article does apply to cities and towns, 
a town’s board of aldermen is its municipal 
legislative body and, therefore, falls within the 
exception in subdivision (1). Carter v. Town of 
Chapel Hill, 14 N.C. App. 93, 187 S.E.2d 588 
(1972). 

Cited in State ex rel. Commissioner of Ins. v. 
State ex rel. Attorney Gen., 16 N.C. App. 279, 
192 S.E.2d 138 (1972). 


§ 143-318. Rules of evidence; official notice. — In all proceedings: 
(1) Incompetent, irrelevant, immaterial, unduly repetitious, and hearsay 
evidence shall be excluded. The rules of evidence as applied in the 
superior and district court divisions of the General Court of Justice 


shall be followed. 


(2) Documentary evidence may be received in the form of copies or ex- 
cerpts, if the original is not readily available. Upon request, parties 
shall be given an opportunity to compare the copy with the original. 

(3) Notice may be taken of judicially cognizable facts. In addition, notice 
may be taken of generally recognized technical or scientific facts 
within the agency’s specialized knowledge. Parties shall be notified 
either before or during the hearing, or by reference in preliminary 


reports or otherwise, of the material noticed, 


including any staff 


memoranda or data, and they shall be afforded an opportunity to 
contest the material so noticed. The agency’s experience, technical 


competence, 


and specialized knowledge may be utilized in the 


evaluation of the evidence. (1967, c. 930.) 


Cross Reference. — See note under § 


143-317. 


Editor’s Note. — For article’ on 
administrative evidence rules, see 49 N.C.L. 
Rev. 635 (1971). 


This section does not apply to county 
authorities. In re McLean Trucking Co., 281 
N.C. 375, 189 S.E.2d 194 (1972). 


Section Governs Admissibility in Pro- 
ceeding before Property Tax Commission. 
— Appraisals by county tax appraisers are not 
required to be based upon evidence competent 


in a judicial proceeding. However, in a 
proceeding before the State Board of 
Assessment (now the Property Tax 


Commission) upon an appeal from the action of 
the county taxing authorities, this section 
governs the admissibility of evidence. In re 
McLean Trucking Co., 281 N.C. 375, 189 S.E.2d 
194 (1972). 


Burden of Proof. — This section requires the 
State agencies and boards charged with the 
duty of finding facts to observe the rules of 
evidence “as applied in the superior and district 
courts.” And except in extraordinary cases, the 
burden of proof is by the greater weight of the 
evidence. In re Thomas, 281 N.C. 598, 189 
S.E.2d 245 (1972). 

Where a claimant for unemployment had 
previously quit her job to retire and is presently 
claiming to have reentered the labor market, 
the degree of proof required of the claimant is 
by the greater weight of the evidence. In re 
Thomas, 281 N.C. 598, 189 S.E.2d 245 (1972). 

Judicial Notice. — The State Board of 
Assessment (now the Property Tax 
Commission) is neither required nor permitted 
to shut its eyes to an established fact of 
common knowledge. In re Valuation of 
Property Located at 411-417 West Fourth 
Street, 282 N.C. 71, 191 S.E.2d 692 (1972). 
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Cited in State ex rel. Banking Comm’n v. _Ins.v. State ex rel. Attorney Gen., 16 N.C. App. 
Bank of Rocky Mount, 12 N.C. App. 112, 182 279, 192S.E.2d 138 (1972). 
S.E.2d 625 (1971); State ex rel. Commissioner of 


ARTICLE 33B. 
Meetings of Governmental Bodies. 


§ 143-318.1. Public policy. — Whereas the commissions, com- 
mittees, boards, councils and other governing and governmental bodies 
which administer the legislative and executive functions of this State 
and its political subdivisions exist solely to conduct the _ peoples’ 
business, it is the public policy of this State that the hearings, 
deliberations and actions of said bodies be conducted openly. (1971, ec. 
638, s. 1.) 

Editor’s Note. — Session Laws 1971, c. 638, Applied in Humble Oil & Ref. Co. v. Board of 
s. 2, provides: “All laws and clauses of laws in Aldermen, 17 N.C. App. 624, 195 S.E.2d 360 
conflict with the provisions of this act, (1973). 
including (without limitation) all laws and 
clauses of laws without statewide application, 
are hereby repealed.” 


§ 143-318.2. All official meetings open to the public. — All official 
meetings of the governing and governmental bodies of this State and its 
political subdivisions, including all State, county, city and municipal com- 
missions, committees, boards, authorities, and councils and any subdivision, 
subcommittee, or other subsidiary or component part thereof which have or 
claim authority to conduct hearings, deliberate or act as bodies politic and in 
the public interest shall be open to the public. And every meeting, assembly, or 
gathering together at any time or place of a majority of the members of such 
governing or governmental body for the purpose of conducting hearings, 
participating in deliberations or voting upon or otherwise transacting the 
public business within the jurisdiction, real or apparent, of said body shall 
constitute an official meeting, but any social meeting or other informal 
assembly or gathering together of the members of any such body shall not 
constitute an official meeting unless called or held to evade the spirit and pur- 
poses of this Article. (1971, c. 638, s. 1.) 


§ 143-318.3. Executive, closed and private sessions. — (a) Any of the 
bodies specified in G.S. 143-818.1, by the votes of a majority of its members 
present, may, during any regular or special meeting when a quorum is pres- 
ent, hold an executive session and exclude the public while considering: 

(1) Acquisition, lease, or alienation of property; 

(2) Negotiations between public employers and their employees or 
representatives thereof as to employment; 

(3) Matters dealing with patients, employees or members of the medical 
staff of a hospital or medical clinic (including but not limited to all 
aspects of admission, treatment, and discharge, all medical records, 
reports and summaries, and all charges, accounts and credit 
information pertaining to said patients; all negotiations, contracts, 
conditions, assignments, regulations and disciplines relating to 
employees: and all aspects of hospital management, operation and 
discipline relating to members of the medical staff); 

(4) Any matter coming within the physician-patient, lawyer-client or any 
other privileged relationship; 

(5) Conferences with legal counsel and other deliberations concerning the 
prosecution, defense, settlement or litigation of any judicial action or 
proceeding in which the governing or governmental body is a party or 
by which it is directly affected. 

(b) This Article shall not be construed to prevent any governing or 
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governmental body specified in G.S. 143-318.1 from holding closed sessions to 
consider information regarding the appointment, employment, discipline, 
termination or dismissal of an employee or officer under the jurisdiction of 
such body and to hear and consider testimony on a complaint against such 
employee or officer; provided, however, that final action on the cacharoe of 
any employee for cause after hearing shall be taken in open session if such 
discharge is within the exclusive jurisdiction of said governing body. Nor shall 
this Article be construed to prevent any board of education or governing body 
of any public educational institution, or any committee or officer thereof, from 
hearing, considering and deciding disciplinary cases involving students in 
closed session. 

(c) When any county board of commissioners or the governing body of any 
municipal corporation or board of education is faced with the existence of a riot 
or with conditions indicating that a riot or public disorders are imminent, 
within the territorial jurisdiction of such board or governing body, the board 
of commissioners of such county or the governing body of such municipal 
corporation or board of education, as the case may be, may meet in private 
session with such law-enforcement officers and others invited to any such 
meeting, excluding other members of the public, for the purpose of considering 
and taking appropriate action deemed necessary to cope with the existing 
situation during any such emergency. (1971, c. 638, s.1.) 


§ 143-318.4. Exceptions. — The agencies or groups following are excluded 
from the provisions of G.S. 143-318.2: 

(1) The Council of State 

(2) The Board of Awards 

(3) The N.C. State Board of Paroles 

(4) The State Probation Commission 

(5) All law-enforcement agencies 

(6) Grand and petit juries 

(7) All study, research and investigative commissions and committees 
including the Legislative Services Commission. 

(8) All State agencies, commissions or boards exercising quasi-judicial 
functions during any meeting or session held solely for the purpose of | 
making a decision in an adjudicatory action or proceeding 

(9) Every board enumerated in G.S. 150-9 and every board, commission, 
council or other body, or any committee thereof, authorized by statute 
to investigate, examine and determine the character and other 
qualifications of applicants for license to practice any profession in 
this State, or authorized to suspend or revoke licenses of, or to 
reprimand or take disciplinary action concerning any person licensed 
to engage in the practice of any profession in this State; provided, 
however, that nothing in this Article shall be construed to amend, 
repeal or supersede any statute, now existing or hereafter enacted, 
which requires a public hearing or other practice and procedure in any 
proceeding before any such board, commission or other body, or any 
committee thereof. 

(10) Any committee or subcommittee of the General Assembly has the 
inherent right to hold an executive session when it determines that it 
is absolutely necessary to have such a session in order to prevent 
personal embarrassment or when it is in the best interest of the State; 
and in no event shall any final action be taken by any committee or 
subcommittee except in open session. (1971, c. 638, s. 1.) 


§ 143-318.5. Advisory Budget Commission and appropriation committees 
of General Assembly; application of Article. — (a) The provisions of this 
Article shall not apply to meetings of the Advisory Budget Commission held 
for the purpose of actually preparing the budget required by the provisions of 
the Executive Budget Act. (Article 1, Chapter 148, General Statutes of 
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North Carolina), but nothing in this Article shall be construed to amend, 
repeal or supersede the provisions of G.S. 143-10 (or any similar statutes 
hereafter enacted) requiring public hearings to secure information on 
any and all estimates to be included in the budget and providing for other 
procedures and practices incident to the preparation and adoption of the 
budget required by the State Budget Act. 

(b) Nothing in this Article shall be construed to amend, repeal or supersede 
the provisions of G.S. 143-14, relating to the meetings of the appropriations 
committees of the House of Representatives and the Senate of the General 
Assembly of North Carolina, and subcommittees thereof. (1971, c. 638, s. 1.) 


§ 143-318.6. Mandamus and injunctive relief. — Any citizen denied access 
to a meeting required to be open by the provisions of this Article, in addition to 
other remedies, shall have a right to compel compliance with the provisions of 
this Article by application to a court of competent jurisdiction for restraining 
order, injunction or other appropriate relief. (1971, c. 638, s. 1.) 


§ 143-318.7. Disruptions. — Any person who wilfully interrupts, disturbs, 
or disrupts any official meeting required to be open to the public by this Article 
and who, upon being directed to leave such meeting by the presiding officer 
thereof, wilfully refuses to leave such meeting shall be guilty of a misdemeanor 
and upon conviction thereof shall be punished by imprisonment for not in 
excess of six months, pay a fine of two hundred fifty dollars ($250.00), or by 
both such fine and imprisonment. (1971, c. 638, s. 1.) 


ARTICLE 34. 
North Carolina Department of Local Affairs. 


§ 143-319. Department established. — There is hereby established the 
North Carolina Department of Local Affairs. (1969, c. 1145, s. 1.) 

Cross Reference. — As to transfer of func- comprising §§ 143-317 through 143-328, and 
tions of the Human Resources Division of the relating to the Board of Water Commissioners 
Department of Local Affairs to the Department and water conservation and education, was 
of Human Resources, see § 143B-138. repealed by Session Laws 1959, c. 779, s. 2. 

Editor’s Note. — Former Article 34, 


§ 143-320. Definitions. — As used in this Article, unless the context 
otherwise requires: 

“Council” means the Advisory Council on Local Affairs. 

“Department” means the North Carolina Department of Local Affairs. 

“Director” means the Director of Local Affairs. 

“Division” means a division of the Department of Local Affairs. 

“Recreation” means those interests that are diversionary in character and 
that aid in promoting entertainment, pleasure, relaxation, instruction, and 
other physical, mental, and cultural developments and experiences of a 
leisure nature, and includes all governmental, private nonprofit and 
commercial recreation forms of the recreation field and includes parks, con- 
servation, recreation travel, the use of natural resources, wilderness and 
high density recreation types and the variety of recreation interests in areas 
and programs which are incorporated in this range. (1969, c. 1145, s. 1.) 


§ 143-321. Structure and organization of Department. — (a) Director. — 
The Department of Local Affairs shall be under the direction and control of the 
Director of Local Affairs, who shall be responsible to the Governor for the 
administration of the Department. The Director shall be appointed by the 
Governor and shall serve at the pleasure of the Governor. The salary of the 
Director shall be fixed by the Governor with the approval of the Advisory 
Budget Commission. The Governor may appoint an Acting Director of Loca! 
Affairs to serve during the absence or disability of the Director or pending an 
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appointment to fill a vacancy in the office of Director, and may fix his salary 
with the approval of the Advisory Budget Commission. 

(b) Divisions. — The Department shall be organized initially to include a 
Recreation Division, a Law and Order Division, and a Community Planning 
Division. The Director, with the approval of the Governor, may establish 
within the Department additional divisions and other organizational units. 
Each division shall be under the immediate supervision and control of a 
division head, who shall be responsible to the Director for the administration of 
that division. 

(c) Advisory Council. — There shall be an Advisory Council on Local 
Affairs, which shall be advisory to the Director. The Council shall consist of 
the Director, who shall be a member ex officio, and 18 persons appointed by the 
Governor to serve at his pleasure. At least three of the appointed members 
shall be persons each of whom at the time of his appointment is serving as a 
mayor or member of a municipal governing board; at least three of the 
appointed members shall be persons each of whom at the time of his 
appointment is serving as a member of a board of county commissioners; at 
least one member recommended by the North Carolina League of 
Municipalities; and at least one member recommended by the North Carolina 
Association of County Commissioners. The initial members of the Council shall 
be appointed on July 1, 1969, or as soon as is practicable thereafter, and shall 
include at least one member of the North Carolina Recreation Commission, at 
least one member of the Governor’s Committee on Law and Order, and at least 
one member of the Board of Conservation and Development, who were serving 
on June 30, 1969, and who shall serve on the Council for the remainder of their 
respective current terms as members of the Commission, Committee, and 
Board. The Council shall elect from its appointed members a chairman to serve 
during the term for which he is appointed and for a period not to exceed two 
years. The disciplines and special interests initially represented on the Council 
shall continue to be generally represented in subsequent appointments. The 
members of the Council shall serve without compensation, except that they 
shall be entitled to receive reimbursement of expenses incurred in performance 
of their duties as provided in G.S. 188-5. The Council shall meet on call of the 
Director or the chairman at least once a year. The Director shall furnish the 
Council with necessary staff assistance and other support. 

(d) Committees. — (1) There shall be a Committee on Recreation, which 

shall consist of the president of the North Carolina Recreation and 
Parks Society, Inc., ex officio, and nine members appointed by the 
Governor to serve overlapping terms of six years. Of the initial 
appointments to the Committee, three shall be for a term of two 
years, three shall be for a term of four years, and three shall be for a 
term of six years. All regular appointments thereafter shall be for a 
term of six years. Any appointed member may be removed by the 
Governor at will. An appointment to fill a vacancy shall be for the 
remainder of the unexpired term. The Governor shall annually 
designate a member of the Committee to serve as its chairman. 

(2) There shall be a Committee on Law and Order, which shall consist of 
the Governor, Attorney General, Director of the State Bureau of 
Investigation, Commander of the State Highway Patrol. Director of 
Administration, Chairman of the North Carolina Good Neighbor 
Council, Director of the Administrative Office of the Courts, 
Commissioner of Correction, Chairman of the Board of Paroles, 
Director of the Probation Commission, Adjutant General, and 
Commissioner of Motor Vehicles, all serving ex officio, and 14 
members appointed by the Governor, which number shall consist of 
one sheriff, two police executives, one judge of the superior court, one 
judge of the district court, one solicitor of the superior court, two 
citizens of the State with a knowledge of juvenile delinquency, three 
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officials representing local government, one attorney specializing in 
the defense of criminal cases, and two citizens of the State who are not 
public officials. All appointed members shall serve for a term of one 
year and shall be eligible for reappointment. All members who are 
public officers shall serve as members ex officio of the Committee and 
shall perform their duties on the Committee in addition to their 
regular duties imposed by law. The Governor shall annually designate 
a member of the Committee to serve as its chairman. 

(3) There shall be a Committee on Community Planning, which shall 
consist of the president of the North Carolina Chapter of the 
American Institute of Planners, ex officio, and nine members 
appointed by the Governor. At least five of the nine members shall, at 
the time of their appointment, be members of municipal, county, or 
joint planning boards. All appointed members shall serve for a term 
of one year. The Governor shall annually designate a member of the 
Committee to serve as its chairman. 

(4) The Director may establish additional committees and advisory 
agencies to the Department and its divisions. Each committee shall 
meet on call of its chairman or the Director at least quarterly. The 
members of the committees shall serve without compensation, except 
that they shall be entitled to receive reimbursement of expenses 
incurred in performance of their duties as provided in G.S. 138-5. 
(1969, c. 1145, s. 1.) 

State Government Reorganization. — The Economic Resources by §$§ 143A-128 and 143A- 
Department of Local Affairs was trans- 129, enacted by Session Laws 1971, c. 864. 
ferred to the Department of National and 


§ 143-322. Functions of Director. — The Director of Local Affairs shall 
have the following powers and duties: 


(1) To administer the Department of Local Affairs. 

(2) With the approval of the Governor, to organize and reorganize the 
Department and its several divisions and other units. 

(3) To assign and reassign the duties and functions of the Department 
among the several divisions and other units, division heads, officers, 
and employees of the Department. 

(4) To perform all duties, exercise all powers, and assume and discharge 
all responsibilities vested by law in the Department, except as 
otherwise expressly provided by statute. 

(5) To delegate to any division head or to any other officer or employee of 
the Department any of the powers and duties given to the Director or 
the Department by statute or by the rules, regulations, and 
procedures established pursuant to this Article. 

(6) To appoint, with the approval of the Governor, the head of each 
division of the Department, and to remove at will the head of any 
division, acting with the approval of the Governor. 

(7) To appoint all subordinate officers and employees of the Department, 
upon recommendation of the head of the division or other unit to 
which those officers or employees are to be assigned and in accordance 
with the State Personnel Act. 

(8) To transfer employees from one division of the Department to another, 
either temporarily or permanently, when he determines that a 
transfer is necessary to expedite the work of the Department. 

(9) To adopt, with the approval of the Governor, reasonable rules, 
regulations, and procedures’ concerning the _— organization, 
administration, and operation of the Department and the conduct of 
its relations and business with other agencies of the State and the 
United States. 
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(10) To have legal custody of all books, papers, documents, and other 
records of the Department. 

(11) To make an annual report to the Governor for transmittal to the 
General Assembly and to provide him with any additional 
information that he may request at any time. (1969, c. 1145, s. 1.) 


§ 143-323. Functions of Department. — (a) Recreation. — The 
Department of Local Affairs shall have the following powers and duties with 
respect to recreation: 

(1) To study and appraise the recreation needs of the State and to 
assemble and disseminate information relative to recreation. 

(2) To cooperate in the promotion and organization of local recreation 
systems for counties, municipalities, and other political subdivisions 
of the State, to aid them in the administration, finance, planning, 
personnel, coordination and cooperation of recreation organizations 
and programs. 

(3) To aid in recruiting, training, and placing recreation workers, and to 
promote recreation institutes and conferences. 

(4) To establish and promote recreation standards. 

(5) To cooperate with appropriate State, federal, and local agencies and 
private membership groups and commercial recreation interests in 
the promotion of recreation opportunities, and to represent the State 
in recreation conferences, study groups, and other matters of 
recreation concern. 

(6) To accept gifts, bequests, devises, and endowments. The funds, if given 
as an endowment, shall be invested in securities designated by the 
donor, or if there is no such designation, in securities in which the 
State sinking fund may be invested. All such gifts, bequests, and 
devises and all proceeds from such invested endowments shall be used 
for carrying out the purposes for which they were made. 

(7) To advise agencies, departments, organizations and groups in the 
planning, application and use of federal and State funds which are 
assigned or administered by the State for recreation programs and 
services on land and water recreation areas and on which the State 
renders advisory or other recreation services or upon which the State 
exercises control. 

(8) To act jointly, when advisable, with any other State, local or federal 
agency, institution, private individual or group in order to better carry 
out the Department’s objectives and responsibilities. 

(b) Law and Order. — The Department shall have the following powers and 
duties with respect to law and order: 

(1) To assist and participate with State and local law-enforcement 
agencies, at their request, to improve law enforcement and the 
administration of criminal justice. 

(2) To make studies and recommendations for the improvement of law 
enforcement and the administration of criminal justice. 

(3) To encourage public support and respect for law and order. 

(4) To seek ways to continue to make North Carolina a safe and secure 
State for its citizens. 

(5) To accept gifts, bequests, devises, grants, matching funds, and other 
considerations from private or governmental sources for use in 
promoting its work. 

(6) To make grants for use in pursuing its objectives, under such 
conditions as are deemed by the Department to be necessary. 

(c) Local Planning Assistance. — The Department shall have the following 
powers and duties with respect to local planning assistance: 

(1) To provide planning assistance to municipalities and counties and joint 
and regional planning boards established by two or more 
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governmental units in the solution of their local planning problems. 
Planning assistance as used in this section shall consist of making 
population, economic, land use, traffic, and parking studies and 
developing plans based thereon to guide public and private 
development and other planning work of a similar nature. Planning 
assistance shall also include the preparation of proposed subdivision 
regulations, zoning ordinances, capital budgets, and similar measures 
that may be recommended for the implementation of such plans. The 
term planning assistance shall not be construed to include the 
providing of plans for specific public works. 

(2) To receive and expend federal and other funds for planning assistance 
to municipalities and counties and to joint and regional planning 
boards, and to enter into contracts with the federal government, 
municipalities, counties, or joint and regional planning boards with 
reference thereto. 

(3) To perform planning assistance, either through the staff of the 
Department or through acceptable contractual arrangements with 
other qualified State agencies or institutions, local planning agencies, 
or with private professional organizations or individuals. 

(4) To assume full responsibility for the proper execution of a planning 
program for which a grant of State or federal funds has been made 
and for carrying out the terms of a federal grant contract. 

(5) To cooperate with municipal, county, joint and regional planning 
boards, and federal agencies for the purpose of aiding and encouraging 
an orderly, coordinated development of the State. 

(6) To establish and conduct, either with its own staff or through 
contractual arrangements with institutions of higher education, State 
agencies, or private agencies, training programs for those employed or 
to be employed in community development activities. 

(d) Federal Assistance. — The Department, with the approval of the 
Governor, may apply for and accept grants from the federal government and 
its agencies and from any foundation, corporation, association, or individual, 
and may comply with the terms, conditions, and limitations of the grant, in 
order to accomplish any of the purposes of the Department. Grant funds shall 
be expended pursuant to the Executive Budget Act. 

(e) General. — The Department shall have the following general powers and 
duties: 

(1) To study and to sponsor research on all aspects of local government 
and of relationships between the federal government, the State and 
local governments in North Carolina. 

(2) To collect, collate, analyze, publish, and disseminate information 
necessary for the effective operation of the Department and useful to 
local government. 

(3) To maintain an inventory of data and information, and to act as a 
clearinghouse of information and as a referral agency with respect to 
State, federal, and private services and programs available to local 
government; and to facilitate local participation in those programs by 
furnishing information, education, guidance, and technical assistance 
with respect to those programs. 

(4) To assist in coordinating State and federal activities relating to local 
government. 

(5) To assist local governments in the identification and solution of their 
problems. 

(6) To assist local officials in bringing specific governmental problems to 
the attention of the appropriate State, federal, and private agencies. 

(7) To advise and assist local governments with respect to intergovern- 
mental contracts, joint service agreements, regional service ar- 
rangements, and other forms of intergovernmental cooperation. 
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(8) To inform and advise the Governor on the affairs and problems of local 
government and on the need for administrative and legislative action 
with respect to local government. (1969, c. 1145, s. 1.) 
Editor’s Note. — For note on coastal land use 


development and area-wide zoning, see 49 
N.C.L. Rev. 866 (1971). 


§ 143-324. Functions of Advisory Council. — The Advisory Council on 
Local Affairs shall advise the Director of Local Affairs with respect to the prob- 
lems and needs of local government and the work of the Department of Local 
Affairs. The Council may request the Director to conduct such studies of local 
governmental problems as it may deem advisable. (1969, c. 1145, s. 1.) 


§ 143-325. Functions of committees. — (a) Committee on Recreation. — 
The Committee on Recreation shall have power to develop and propose policies, 
programs, and activities in the field of recreation for approval by the Director 
as Department policies, programs, and activities. 

(b) Committee on Law and Order. — The Committee on Law and Order shall 
have policy-making and supervisory authority over the policies, programs, and 
activities of the Department in the field of the administration of criminal 
justice in assisting and participating with State and local law-enforcement 
agencies, at their request, to improve law enforcement and the administration 
of criminal justice. 

(c) The other committees and advisory agencies of the Department of Local 
Affairs shall advise the Director with respect to those policies, programs, and 
activities of the Department that are within their respective competencies. 
(19695¢: 1145/s41-) 


§ 143-326. Transfer of functions, records, property, etc. — (a) All of the 
powers, duties, functions, records, property, supplies, equipment, personnel, 
funds, credits, appropriations, quarterly allotments, and executory contracts of 
the North Carolina Recreation Commission are transferred to the Department 
of Local Affairs, effective July 1, 1969. All statutory references to the “North 
Carolina Recreation Commission” or the “Recreation Commission” are 
amended to read “North Carolina Department of Local Affairs.” 

(b) All of the powers, duties, functions, records, property, supplies, 
equipment, personnel, funds, credits, appropriations, quarterly allotments, and 
executory contracts of the Governor’s Committee on Law and Order are trans- 
ferred to the Department of Local Affairs, effective July 1, 1969. All statutory 
references to the “Governor’s Committee on Law and Order” are amended 
to read “North Carolina Department of Local Affairs.” 

(c) All of the powers, duties, functions, records, property, supplies, 
equipment, personnel, funds, credits, appropriations, quarterly allotments, and 
executory contracts of the Division of Community Planning of the Department 
of Conservation and Development are transferred to the Department of Local 
Affairs, effective July 1, 1969. 

(d) Such portion of the powers, duties, functions, records, property, supplies, 
equipment, personnel, funds, credits, appropriations, quarterly allotments, and 
executory contracts of the State Planning Task Force Division of the 
Department of Administration as the Governor may designate is transferred to 
the Department of Local Affairs, effective July 1, 1969. 

(e) The transfers directed by subsections (a) through (d), above shall be 
made under the supervision of the Governor, and he shall be the final arbiter of 
all differences or disputes arising incident to those transfers. 

(f) No transfer of functions to the Department of Local Affairs provided for 
in this Article shall affect any action, suit, proceeding, prosecution, contract, 
lease, agreement, or other business transaction involving any of those 
functions that was initiated, undertaken, or entered into prior to or pending 
the time of the transfer, except that the Department shall be substituted for 
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the agency from which the function was transferred, and as far as practicable 
the procedure provided for in this Article shall be employed in completing or 
disposing of the matter. All rules, regulations, and policies of the agencies from 
which powers, duties, and functions are herein transferred to the Department 
of Local Affairs shall continue in force as rules, regulations, and policies of the 
Department of Local Affairs until altered pursuant to G.S. 143-320(9). (1969, ¢. 
1145,.s..1)) 

Editor’s Note. — It would seem that the 
reference to § 143-320(9) in subsection (f) of this 
section should be to § 143-322(9). 


§ 143-327. Short title. — This Article may be cited as the Department of 
Local Affairs Act. (1969, c. 1145, s. 1.) 


§ 143-328: Reserved for future codification purposes. 
ARTICLE 35. 


Youth Service Commission. 
§§ 143-329 to 143-333: Expired. 


Editor’s Note. — These sections, which were 
codified from Session Laws 1955, ¢c. 904, ex- 
pired by their own terms June 30, 1956. 


ARTICLE 36. 
Department of Administration. 


§ 143-334. Short title. — This Article may be cited as the Department of 
Administration Act. (1957, c. 269, s. 1.) 

State Government Reorganization. — The by § 143A-82, enacted by Session Laws 1971, c. 
Department of Administration was transferred 864. 


§ 143-335. Department of Administration created. — There is hereby 
created the Department of Administration. (1957, c. 269, s. 1.) 

Cited in State v. Core Banks Club Properties, 
275 N.C. 328, 167 S.E.2d 385 (1969). 


§ 143-336. Definitions. — As used in this Article: 

“Agency” includes every agency, institution, board, commission, bureau, 
council, department, division, officer, and emplovee of the State, but does not 
include counties, municipal corporations, political subdivisions, county and city 
boards of education, and other local public bodies. 

“Department” means the Department of Administration, unless the context 
otherwise requires. 

“Director” means the Director of Administration, unless the context 
otherwise requires. 

“Division” means a division of the Department of Administration, unless the 
context otherwise requires. 

“Public buildings” means all buildings owned or maintained by the State in 
the City of Raleigh, but does not mean any building which a State agency other 
than the General Services Division is required by law to care for and maintain. 

“Public buildings and grounds” means all buildings and grounds owned or 
maintained by the State in the City of Raleigh, but does not mean any building 
or grounds which a State agency other than the General Services Division is 
Re quite by law to care for and maintain. 

“Public grounds” means all grounds owned or maintained by the State in the 
City of Raleigh, but does not mean any grounds which a State agency other 
than the General Services Division is required by law to care for and maintain. 

“State buildings” mean all State buildings, utilities, and other property 
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developments except the State Legislative Building, railroads, highway 
structures, and bridge structures. 

But under no circumstances shall this Article or any part thereof apply to 
the judicial or to the legislative branches of the State. (1957, c. 215, s. 2; ¢. 269, 
s: 1; 1963, c.1) s:6;.1971, '¢. 1097, s::1.) 

Editor’s Note. — The 1971 amendment buildings,” “public buildings and grounds” and 
transferred the definitions of “public “public grounds” from § 129-2 to this section. 


§ 143-337. Structure and organization of the Department. — (a) The 
Department of Administration is under the direction and control of the 
Director of Administration, who is responsible to the Governor for the 
administration of the Department. 

(b) There shall be a Budget Division and a Purchase and Contract Division 
in the Department. The Director, with the approval of the Governor, may, if he 
deems it necessary or convenient for the efficient performance of the duties 
and functions of the Department, establish within the Department additional 
divisions, including but not limited to an Architecture and Engineering 
Division, a Property Control and Disposition Division, an Administrative 
Analysis Division, and a State and Regional Planning Division. The Director, 
with the approval of the Governor, may abolish any division within the 
Department except the Budget Division and the Purchase and Contract 
Division if he deems such action necessary or convenient for the efficient 
performance of the duties and functions of the Department, and reassign the 
duties and functions of the abolished division to any other division, officer or 
employee of the Department. 

(c) Each division is under the immediate supervision and control of a 
division head, who is responsible to the Director for the administration of his 
division. (1957, c. 269, s. 1; 1969, c. 1144, s. 1.) 


§ 143-338. Appointment and salary of Director and acting Director. — 
(a) The Director of Administration is appointed by the Governor and serves at 
the pleasure of the Governor. 

(b) The salary of the Director is fixed by the Governor, with the approval of 
the Advisory Budget Commission. 

(c) The Governor may appoint an acting Director to serve during the absence 
or disability of the Director, or pending appointment to fill a vacancy in the 
office of Director, and may fix his salary, with the approval of the Advisory 
Budget Commission. (1957, c. 269, s. 1.) 


§ 143-339. Appointment and salary of division heads. — The head of each 
division of the Department is appointed by the Director, with the approval of 
the Governor, and is removable at the will of the Director, with the approval of 
the Governor. The head of each division is selected on the basis of his 
experience, training, competence, and other qualifications appropriate to the 
position to which he is appointed. The head of each division is paid a salary 
which is fixed by the Governor, with the approval of the Advisory Budget 
Commission. (1957, c. 269, s. 1.) 


§ 143-340. Powers and duties of Director. — The Director of 
Administration has the following powers and duties: 


(1) To administer the Department of Administration. 

(2) With the approval of the Governor, to organize and reorganize the 
Department and its several divisions. 

(3) To assign and reassign the duties and functions of the Department to 
the several divisions, division heads, and other officers and employees 
of the Department, in such manner as he determines to be necessary 
or convenient to the efficient performance of those duties and 
functions. 

(4) To perform all duties, exercise all powers, and assume and discharge 
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all responsibilities vested by law in the Department, except as 
otherwise expressly provided by statute. 

(5) To delegate to any division chief or to any other officer or employee of 
the Department any of the powers and duties given the Director or the 
Department by statute or by the rules, regulations, and procedures 
established pursuant to this Article. 

(6) To appoint, with the approval of the Governor, the head of each 
division of the Department; and to remove at will the head of any 
division, with the approval of the Governor. 

(7) To appoint all subordinate officers and employees of the Department, 
upon recommendation of the head of the division to which such 
officers or employees are to be assigned and in accordance with the 
State Personnel Act. 

(8) To transfer employees from one division of the Department to another, 
either temporarily or permanently, when he determines that such 
rere is necessary to expedite the work of the Department as a 
whole 

(9) To adopt, with the approval of the Governor, such reasonable rules, 
regulations, and procedures as he deems necessary or convenient 
concerning the organization, administration, and operation of the 
Department, and the conduct of its relations and business with other 
agencies of the State. 

(10) To require reports from any State agency at any time upon any 
matters within the scope of the responsibilities of the Director or the 
Department. 

(11) To exercise all of the powers and perform all of the duties which were, 
at the time of the ratification of this Article, given by statute to the 
former Assistant Director of the Budget or the former Director of 
Purchase and Contract. All statutory references to the “Assistant 
Director of the Budget” or the “Director of Purchase and Contract” 
shall be deemed to refer to the Director of Administration. 

(12) To enter the premises of any State agency; to inspect its property; and 
to examine its books, papers, documents, and all other agency records 
and copy any of them; and any State agency shall permit such entry, 
examination, and copying, and upon demand shall produce without 
unnecessary delay alnoote! papers, documents, and other records in 
its office and furnish information respecting its records and other 
matters pertaining to that agency and related to the responsibilities of 
the Department. 

(13) To have legal custody of all books, papers, documents, and other 
records of the Department and its division. 

(14) To establish a coordinated system for transmission of information by 
communications between the various agencies, departments and 
institutions of the State, local, and federal government, and to provide 
equipment, personnel and systems designed and operated in such 
manner as to achieve economical and effective transmission and 
receipt of information necessary to the duties and responsibilities 
imposed upon the various agencies of the State, including a network 
for transmission of information for use in the administration of 
criminal justice as administered by the Department of Justice. 

(15) To administer the General Services Division. 

(16) To employ, supervise, and control such subordinate officers and 
emplovees as are necessary for the efficient execution of the powers 
and duties of his office and those of the Division. The compensation of 
all persons employed by the Director shall be fixed in accordance with 
the State Personnel Act. 

(17) To supervise the work of janitors appointed by the General Assembly 
to perform services in connection with the sessions of the General 
Assembly. 
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(18) To adopt reasonable rules and regulations with respect to the eae 
of automobiles on all public grounds, subject to the approval of the 
Governor and Council of State, and to enforce those rules and 
regulations. Any person who violates a rule or regulation concerning 
parking on public grounds is guilty of a misdemeanor, and upon 
conviction is punishable in the discretion of the court. 

(19) Any motor vehicle parked in a state-owned parking lot, when such lot 
is clearly designated as such by a sign no smaller than 24 inches by 24 
inches prominently displayed at the entrance thereto, in violation of 
the “Rules and Regulations Governing State-Owned Parking Lots” 
dated September 1968 or as amended, may be removed from such lot 
to a place of storage and the registered owner of such vehicle shall 
become liable for removal and storage charges. No person shall be 
held to answer in any civil or criminal action to any owner, lienholder, 
or other person legally entitled to the possession of any motor vehicle 
removed from such lots pursuant to this section except where such 
motor vehicle is willfully, maliciously or negligently damaged in the 
removal from aforesaid lot to place of storage. 

(20) To use at all times such means as, in his opinion, may be effective in 
protecting all public buildings and grounds from fire. 

(21) To serve as a special police officer and in that capacity to have the 
same power of arrest as the police officers of the City of Raleigh. Such 
authority may be exercised within the same territorial jurisdiction 
as exercised by the police officers of the City of Raleigh, and in ad- 
dition thereto the authority of a deputy sheriff may be exercised on 
property owned, leased or maintained by the State located in the 
County of Wake. 

(22) To appoint as special police officers such reliable persons as he may 
deem necessary, and such officers shall have the same power of arrest 
as herein conferred upon the Director. Before the Director or the 
special police officers may exercise the power of arrest, they shall take 
an oath, to be administered by any person authorized to administer 
oaths, as required by law. 

(23) To perform all duties, exercise all powers, and assume and discharge 
all responsibilities vested by law in the Division, except as otherwise 
expressly provided by statute. 

(24) To perform such additional duties as the Governor may direct. (1957, c. 
2157; 88236) 269 S85 A141 969 (el 62 er 2078 74> FO TIeer2oU eeu Tei ae) 


Editor’s Note. — Subdivisions (21) and (22), subdivisions (15) to (24) to this section. The new 
formerly subdivisions (6) and (7) of § 129-4, subdivisions were formerly subdivisions (1) to 
were rewritten by Session Laws 1971, ¢c. 280. (9) of § 129-4. 

Session Laws 1971, c. 1097, s. 2, added 


§ 143-341. Powers and duties of Department. — The Department of 
Administration has the following powers and duties: 
(1) Budget: 

a. To exercise those powers and perform those duties which are 
delegated or assigned to it by the Director of the Budget pursuant 
to the Executive Budget Act. 

b. To exercise those powers and perform those duties which were, at 
the time of the ratification of this Article, conferred by statute 
upon the former Budget Bureau. 

(2) Purchase and Contract: 

a. To exercise those powers and perform those duties which were, at 
the time of the ratification of this Article, conferred by statute 
upon the former Division of Purchase and Contract. 

(3) Architecture and Engineering: 
a. To examine and approve all plans and specifications for the 
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construction or renovation of all State buildings, prior to the 
awarding of a contract for such work; and to examine and 
approve all changes in those plans and specifications made after 
the contract for such work has been awarded. 

b. To prepare preliminary studies and cost estimates and otherwise to 
assist all agencies in the preparation of requests for 
appropriations for the construction or renovation of all State 
buildings. 

ce. To supervise the letting of all contracts for the construction or 
renovation of all State buildings. 

d. To supervise and inspect all work done and materials used in the 
construction or renovation of all State buildings; and no such 
work may be accepted by the State or by any State agency until it 
has been approved by the Department. 

(4) Real Property Control: 

a. To prepare and keep current a complete and accurate inventory of 
all land owned or leased by the State or by any State agency. This 
inventory shall show the location, acreage, metes and bounds 
description, source of title, condition, current value, and current 
use of all land (including swamplands or marsh lands) owned by 
the State or by any State agency, and the agency to which each 
tract is currently allocated. Surveys shall be made where 
necessary to obtain information for the purposes of this 
inventory. Accurate plats or maps of all such land shall be 
prepared, or copies obtained where such maps or plats are 
available. 

b. To prepare and keep current a complete and accurate inventory of 
all buildings owned or leased (in whole or in part) by the State or 
by any State agency. This inventory shall show the location, 
amount of floor space, condition, floor plans, and current value of 
every building owned or leased by the State or by any State 
agency, and the agency to which each building, or space therein, 
is currently allocated. Floor plans of every such building shall be 
prepared or copies obtained where such floor plans are available, 
where needed for use in the allocation of space therein. 

c. To obtain and deposit with the Secretary of State the originals of 
all deeds and other conveyances of real property to the State or to 
any State agency, copies of all leases wherein the State or any 
State agency is lessor or lessee, and certified copies of wills, 
judgments, and other instruments whereby the State or any State 
agency has acquired title to real property. Where an original of a 
deed, lease, or other instrument cannot be found, but has been 
recorded in the registry of office of the clerk of superior court of 
any county, a certified copy of such deed, conveyance, or 
instrument shall be obtained and deposited with the Secretary of 
State. 

d. To acquire, whether by purchase, exercise of the power of eminent 
domain, lease, or rental, all land, buildings, and space in buildings 
for all State agencies, subject to the approval of the Governor and 
Council of State in each instance. The Governor, acting with the 
approval of the Council of State, may adopt rules and regulations 
(i) exempting from any or all of the requirements of this 
paragraph such classes of lease, rental, easement, and 
right-of-way transactions as he deems advisable; and (il) 
authorizing any State agency to enter into and/or approve the 
classes of transactions thus exempted from the requirements of 
this paragraph; and (iii) delegating to any other State agency the 
authority to approve the severance of buildings and standing 
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timber from State lands; upon such approval of severance, the 
buildings and timber so affected shall be treated, for the purposes 
of this Chapter, as personal property. Any contract entered into 
or any proceeding instituted contrary to the provisions of this 
paragraph is voidable in the discretion of the Governor and 
Council of State. 

e. To make all sales of real property (including marsh lands or swamp 
lands) owned by the State or by any State agency, with the 
approval of the Governor and Council of State in each instance. 
All conveyances in fee by the State shall be executed in 
accordance with the provisions of G. S. 146-74 through 146-78. 
Any conveyance of land made or contract to convey land entered 
into without the approval of the Governor and Council of State is 
voldable in the discretion of the Governor and Council of State. 
The proceeds of all sales of swamplands or marshlands shall be 
dealt with in the manner required by the Constitution and 
statutes. 

f. With the approval of the Governor and Council of State, to make all 
leases and rentals of land or buildings owned by the State or by 
any State agency, and to sublease land or buildings leased by the 
State or by any State agency from another owner, where such 
land or building owned or leased by the State or by any State 
agency is not needed for current use. The Governor, acting with 
the approval of the Council of State, may adopt rules and 
regulations (1) exempting from any or all of the requirements of 
this paragraph such classes of lease or rental transactions as he 
deems advisable; and (ii) authorizing any State agency to enter 
into and/or approve the classes of transactions thus exempted 
from the requirements of this paragraph; and (ili) delegating to 
any other State agency the authority to approve the severance of 
buildings and standing timber from State lands; upon such 
approval of severance, the buildings and timber so affected shall 
be treated, for the purposes of this Chapter, as personal property. 
Any lease or rental agreement entered into contrary to the 
provisions of this paragraph is voidable in the discretion of the 
Governor and Council of State. 

g. To allocate and reallocate land, buildings, and space in buildings to 
the several State agencies, in accordance with rules adopted by 
the Governor with the approval of the Council of State. Provided, 
that the authority granted in this paragraph shall not apply to 
the State Legislative Building and grounds. 

h. To require any State agency to make reports regarding the land 
and buildings owned by it or allocated to it at such times and in 
such form as the Department may deem necessary. 

i. To determine whether all deeds, judgments, and other instruments 
whereby title to real estate has been or may be acquired by the 
State or by any State agency have been properly recorded in the 
county wherein the real property is situated, and to make or 
cause to be made proper recordation of such instruments. The 
Department may have previously recorded instruments which 
conveyed title to or from the State or any State agency or officer 
reindexed, where necessary, to show the State of North Carolina 
as grantor or grantee, as the case may be, and the cost of such 
reindexing shall be paid from the State Land Fund. 

j. To call upon the Attorney General for advice and assistance in the 
performance of any of the foregoing duties. 

k. None of the provisions of this subdivision apply to highway or 
railroad rights-of-way or other interests or estates in land held 
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for the same or similar purposes, or to the acquisition or 
disposition of such rights-of-way, interests, or estates in land. 

1. To manage and control the vacant and unappropriated lands, 
swamplands, lands acquired by the State by virtue of being sold 
for taxes, and submerged lands of the State, pursuant to Chapter 
146 of the General Statutes. 

(5) Administrative Analysis: 

a. To study the organization, methods, and procedures of all State 
agencies, to formulate plans for improvements in the 
organization, methods, and procedures of any agency studied, and 
to advise and assist any agency studied in effecting improvements 
in its organization, methods, and procedures. 

b. To report to the Governor its findings and recommendations 
concerning improvements in the organization, methods, and 
procedures of any State agency, when such improvements cannot 
be effected by the cooperative efforts of the Department and the 
agency concerned. 

ec. To submit to the Governor for transmittal to the General Assembly 
recommended legislation where such legislation is necessary to 
effect improvements in the organization, methods, and 
procedures of any State agency. 

(6) State and regional planning: 

a. To assist the Director of the Budget in reviewing the capital 
improvements needs and requests of all State agencies, and in 
preparing a coordinated biennial capital improvements budget 
and longer range capital improvements programs. 

b. In cooperation with State agencies and other public and private 
agencies, to collect, analyze, and keep up-to-date a comprehensive 
collection of economic and social data pertinent to State planning, 
which shall be available to State and local governmental agencies 
and private agencies. 

ec. To coordinate and review all planning activity relative to federal 

government requirements for general statewide or regional 
comprehensive program planning. 

. To make economic analyses, studies, and projections and to advise 
the Governor on courses of action desirable for the maintenance 
of asound economy. 

. To encourage and assist in the development of the planning process 
within State and local governmental agencies. 

. To assist State agencies by providing them with basic information 
and technical assistance needed in preparing their short-range 
and long-range programs. 

g. To develop and maintain liaison and cooperative arrangements 
with federal, interstate, State, and private agencies and 
organizations in the interest of obtaining information and 
assistance with respect to State and regional planning. 

. To develop and maintain a comprehensive plan for the development 
of the State, representing the coordinated efforts and 
contributions of all participating planning groups. 

1. In cooperation with the counties, the cities and towns, the federal 
government, multi-state commissions and private agencies and 
organizations, to develop a system of multi-county, regional 
planning districts to cover the entire State, and to assist in 
preparing for those districts comprehensive development plans 
coordinated with the comprenensive development plan for the 
State. 

(7) Development programs: 

a. To participate in development programs, to enter into contracts, 
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(8) 


formulate plans and to do all things necessary to implement 
development programs in any area of the State. 

b. To accept, receive and disburse, in furtherance of its functions, any 
funds, grants and services made available by the federal 
government and its agencies, any county, municipality, private or 
civic sources. 

General services: 

a. To locate, maintain and care for public buildings and grounds; to 
establish, locate, maintain, and care for walks, driveways, trees, 
shrubs, flowers, fountains, monuments, memorials, markers, and 
tablets on public grounds; and to beautify the public grounds. 

b. To provide necessary and adequate cleaning and janitorial service, 
elevator operation service, and other operation or maintenance 
services for the public buildings and grounds. 

c. To provide necessary night watchmen for the public buildings and 
grounds. 

d. To make prompt repair of all public buildings and the equipment, 
furniture, and fixtures thereof; and to establish and operate shops 
for that purpose. 

e. To keep in repair, out of funds appropriated for that purpose, the 
furniture of the halls of the Senate and House of Representatives 
and the rooms of the Capitol used by the officers, clerks, and 
other employees of the General Assembly. 

Struck out by Session Laws 1959, c. 68, s. 3. 

g. To establish and operate a central mailing system for all State 
agencies, and in connection therewith and in the discretion of the 
Director, to make application for and procure a post-office 
substation for that purpose, and to do all things necessary in 
connection with the maintenance of the central mailing system. 
The Director may allocate and charge against the respective 
departments and agencies their proportionate parts of the cost of 
the maintenance of the central mailing system. 

h. To provide necessary and adequate messenger service for the State 
agencies served by the Division. However, this may not be 
construed as preventing the employment and control of 
messengers by any State agency when those messengers are 
compensated out of the funds of the employing agency. 

. To establish and operate a central motor pool and such subsidiary 
cee facilities as the Director may deem necessary, and to that 
en 
1. To establish and operate central facilities for the maintenance, 

repair, and storage of state-owned passenger motor vehicles 
for the use of State agencies; to utilize any available State 
facilities for that purpose; and to establish such subsidiary 
facilities as the Director may deem necessary. 

2. To acquire passenger motor vehicles by transfer from other 
State agencies and by purchase. All motor vehicles 
transferred to or purchased by the Division shall become part 
of a central motor pool. The Director of the Budget is 
authorized to transfer the appropriations, made to the 
several agencies for the purchase of passenger motor vehicles 
during the 1957-1959 biennium, to the Division for use in 
acquiring motor vehicles for the motor pool. 

3. With the approval of the Governor, to require any State 
agency to transfer ownership, custody, and control of any or 
all passenger motor vehicles within the ownership, custody, 
or control of that agency to the General Services Division. 
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4. To maintain, store, repair, dispose of, and replace state-owned 
motor vehicles under the control of the Division. 

5. Upon proper requisition and proper showing of need for use 
upon State business only, to assign suitable transportation, 
either on a temporary or permanent basis, to any State 
agency. 

6. To allocate and charge against each State agency to which 
transportation is furnished, on a basis of mileage or of rental, 
its proportionate part of the cost of maintenance and 
operation of the motor pool. 

7. To adopt, with the approval of the Governor and Council of 
State, reasonable rules and regulations for the efficient and 
economical operation, maintenance, repair, and replacement 
of all state-owned motor vehicles under the control of the 
Division, and to enforce those rules and regulations; and to 
adopt, with the approval of the Governor and Council of 
State, reasonable rules and regulations regulating the use of 
private motor vehicles upon State business by the officers 
and employees of State agencies, and to enforce those rules 
and regulations. The Division, with the approval of the 
Governor and Council of State, may delegate to the 
respective heads of the agencies to which motor vehicles are 
permanently assigned by the Division the duty of enforcing 
the rules and regulations adopted by the Division pursuant to 
this paragraph. Any person who violates a rule or regulation 
adopted by the Division and approved by the Governor and 
Council of State is guilty of a misdemeanor, and upon 
conviction is punishable in the discretion of the court. 

8. To require any State agency to keep such records and make 
such reports to the Director as the Director may require 
regarding motor vehicle use. 

9. To acquire motor vehicle liability insurance on all state-owned 
motor vehicles under the control of the Division. 

10. To contract with the appropriate State prison authorities for 
the furnishing, upon such conditions as may be agreed upon 
from time to time between such State prison authorities and 
the Director, of prison labor for use in connection with the 
operation of a central motor pool and related activities. 


j. To establish and operate a central telephone system, central 


mimeographing and duplicating services, central stenographical 
and clerical pools, and other central services, if the Governor 
after appropriate investigation deems it advisable from the 
standpoint of efficiency and economy in operation to establish 
any or all such services. The Director may allocate and charge 
against the respective agencies their proportionate part of the 
cost of maintenance and operation of the central services which 
are established, in accordance with the rules and regulations 
adopted by him and approved by the Governor and Council of 
State pursuant to paragraph k, below. Upon the establishment of 
central mimeographing and duplicating services, the Director 
may, with the approval of the Governor, require any State agency 
to be served by those central services to transfer to the General 
Services Division ownership, custody, and control of any or all 
mimeographing and duplicating equipment and supplies within 
the ownership, custody, or control of such agency. 


k. To require the State agencies and their officers and employees to 


utilize the central facilities and services which are established; 
and to adopt, with the approval of the Governor and Council of 
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State, reasonable rules, regulations, and procedures requiring the 
utilization of such central facilities and services, and governing 
their operation and the charges to be made for their services. 

1. To provide necessary information service for visitors to the Capitol. 

m. To perform such additional duties and exercise such additional 
powers as may be assigned to it by statute or by the Governor. 

(9) Systems management: To establish and operate automated data 
processing centers to serve two or more State agencies on a 


cost-sharing basis, 


if the Council 


of State after appropriate 


investigation deems it advisable from the standpoint of efficiency and 

economy to establish such centers, and: 

a. To allocate and charge against each State agency for which services 
are performed, on a time basis, its proportionate part of the cost 
of maintenance and operation of said center. 

b. With approval of the Council of State, to require any State agency 
to be served to transfer to the automated data processing center 
ownership, custody, and/or control of automated data processing 
equipment, supplies, and positions no longer required by the 
served agency as a result of the use of said centers. 

ec. To adopt, with approval of the Council of State, reasonable rules 
and regulations for the efficient and economical operation of said 
automated data processing centers. 


d. To adopt, 


with approval 


of the Council of State, policies, 


procedures, criteria, standards, plans, and rules and regulations 
for cooperative use of existing automated data processing 
equipment and personnel on a cost-reimbursable basis to 
facilitate more efficient and economic use of automated data 
processing resources whether located in the Department of 
Administration, in other State agencies, or in state-supported 


institutions. 


Nothing in this section shall be construed to prescribe what 
agency programs to satisfy agency objectives, either existing or in 
the future, are to be undertaken; nor to remove from the control 
and administration of the agencies the responsibility for such 
program efforts whether such efforts are required specifically by 
statute or administered under the general program authority and 
responsibilities of the agencies. 

e. To develop and promote training programs to upgrade the 
capability of technical and managerial personnel in automated 


data processing functions. 


f. No data of a confidential nature, as defined in the General Statutes, 
shall be entered into or processed through any cost sharing data 


processing center, 


which may be established under 


this 


subdivision, until safeguards for their security satisfactory to the 
agency head and the Council of State have been designed and 
installed and are fully operational. No part of G.S. 1438-341(9) in 
any way alters or affects the provisions of G.S. 147-58. (1957, c. 
215) s2;-c:' 269, so ie51959c OSs, S8212-43 CeeloAG wl d0o, (1, s. 5: 
1965; c.1023; 1969, ¢..4 144)°s: 221971, e097 is 533) 


Editor’s Note. — The 1971 amendment 
added subdivisions (8) and (9). New subdivision 
(8) was formerly subdivisions (1) to (13) of § 
129-5. 

Session Laws 1971, c. 1097, s. 5.1, provides: 
“This act shall not apply to the Police 
Information Network established under 
Chapter 114 of the General Statutes.” 

For note on coastal land use development and 
area-wide zoning, see 49 N.C.L. Rev. 866 (1971). 


State Government Reorganization. — The 
General Services Division was transferred to 
the Department of Administration by § 
148A-82, enacted by Session Laws 1971, c. 864. 

No Carte Bianche to Condemn Property. — 
Where plaintiff argued that § 146-22 et seq. and 
subdivision (4)d of this section give Department 
(with the approval of the Governor and Council 
of State) carte blanche to condemn property, 
the Supreme Court held that the wording of the 
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statutes, their legislative history, and the Highway Rest Area Structure. — See 
actualities of political and economic life make it opinion of Attorney General to Mr. John Davis, 
clear that the General Assembly did no such Chief Engineer, State Highway Commission, 40 
thing. State v. Core Banks Club Properties, 275 N.C.A.G. 541 (1970). 

N.C. 328, 167 S.E.2d 385 (1969). 


§ 143-342. Rules governing allocation of property and space. — The 
Governor, with the approval of the Council of State, shall adopt such 
reasonable rules, regulations, and procedures as he deems _ necessary 
concerning the allocation and reallocation by the Department of land, 
buildings, and space within buildings to and among the several State agencies. 
(1957, ¢. 269, s. 1.) 


§ 143-343. General] Services Division. — If the Governor and Council of State 
at any time determine, pursuant to G.S. 129-11, that the General Services 
Division should be made a part of the Department of Administration, the 
powers and duties given the Director of General Services by statute shall 
thereafter be deemed a part of the statutory powers and duties of the Director 
of Administration, and the powers and duties given the General Services 
Division by statute shall thereafter be deemed a part of the statutory powers 
and duties of the Department of Administration. The head of the General 
Services Division shail thereafter be appointed and removed, and his salary 
shall be fixed, in the same manner prescribed for other division heads. Upon the 
accomplishment of such transfer, the General Services Division shall thereafter 
be in all respects a part of the Department of Administration and subject to the 
supervision and control of the Director of Administration. (1957, c. 269, s. 1.) 

Editor’s Note. — Section 129-11, referred to in 


this section, was repealed by Session Laws 1971, 
CALUug yi ero: 


§ 143-344. Transfer of functions, property, records, etc. — (a) All of the 
powers, duties, functions, records, property, supplies, equipment, personnel, 
funds, credits, appropriations, quarterly allotments, and executory contracts of 
the Budget Bureau are hereby transferred to the Department of 
Administration, effective July 1, 1957. All statutory references to the “Budget 
Bureau” or the “Bureau of the Budget” shall be deemed to refer to the 
Department of Administration. 

(b) All of the powers, duties, functions, records, property, supplies, 
equipment, personnel, funds, credits, appropriations, quarterly allotments, and 
executory contracts of the Division of Purchase and Contract are hereby 
transferred to the Department of Administration, effective July 1, 1957. All 
statutory references to the “Division of Purchase and Contract” or the 
“Purchase and Contract Division” shall be deemed to refer to the Department of 
Administration. 

(c) The transfers directed by subsections (a) and (b) above, shall be made 
under the supervision of the Governor, and he shall be the final arbiter of all 
differences or disputes arising incident to such transfers. 

(d) Insofar as practical the expenses necessary to carry out the provisions of 
this Article shall, during the 1957-1959 biennium, be provided out of 
appropriations made to the presently existing agencies the functions of which 
will be transferred to the Department of Administration; and in the event 
additional funds are necessary to carry out the provisions of this Article the 
Governor with the approval! of the Council of State and the Advisory Budget 
Commission is hereby authorized to appropriate such additional necessary 
expenses from the Contingency and Emergency Fund. (1957, ¢c. 269, s. 1.) 


§ 143-345. Saving clause. — No transfer of functions to the Department of 
Administration provided for in this Article shall affect any action, suit, 
proceeding, prosecution, contract, lease, or other business transaction involving 
such a function which was initiated, undertaken, or entered into prior to or 
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pending the time of the transfer, except that the Department shall be 
substituted for the agency from which the function was transferred, and so far 
as practicable the procedure provided for in this Article shall be employed in 
completing or disposing of the matter. (1957, c. 269, s. 1.) 


§ 143-345.1. Rules and regulations. — The Governor, with the approval of 
the Council of State, shall adopt reasonable rules and regulations governing the 
use, care, protection, and maintenance of the public buildings and grounds 
(other than parking). Any person who violates a rule or regulation adopted by 
the Governor with the approval of the Council of State is guilty of a 
misdemeanor, and upon conviction is punishable in the discretion of the court. 
(L057 Cezlore ec oil, C LOOT S324) 

Editor's Note. — The above section was’ § 143-343 has not been repealed, the section 
formerly § 129-6. It was transferred and transferred by the 1971 act has_ been 
renumbered § 143-343 by Session Laws 1971, ce. renumbered § 143-345.1. 

1097, s. 4. Since the section originally codified as 


§ 143-345.2. Disorderly conduct in and injury to public buildings and 
grounds. — Any person who commits a nuisance or conducts himself in a 
disorderly manner in or around any public building or grounds, or defaces or 
injures any public building or grounds, is guilty of a misdemeanor and upon 
conviction is punishable in the discretion of the court. (1957, c. 215, s. 2; 1971, ¢. 
1097, s. 4.) 

Editor's Note. — The above section was  § 143-344 has not been repealed, the section 
formerly § 129-7. It was transferred and transferred by the 1971 act has_ been 
renumbered § 143-344 by Session Laws 1971, ce. renumbered § 143-345.2. 

1097, s. 4. Since the section originally codified as 


§ 143-345.3. Construction and repair of public buildings; use of. 
Contingency and Emergency Fund. —It is lawful to resort to the Contingency 
and Emergency Fund provided in the Appropriation Act for financial aid in the 
construction, alteration, renovation, or repair of any public building, when in 
the opinion of the Governor and Council of State it is necessary to construct, 
alter, renovate, or repair such building. (1957, c. 215, s. 2; 1971, c. 1097, s. 4.) 

Editor’s Note. — The above section was  § 143-345 has not been repealed, the section 
formerly § 129-8. It was transferred and transferred by the 1971 act has_ been 
renumbered § 143-345 by Session Laws 1971, ¢. renumbered § 143-345.3. 

1097, s. 4. Since the section originally codified as 


§ 143-345.4. Moore and Nash squares and other public lots. — The 
governing body of the City of Raleigh is authorized, at its own expense, to 
grade, to lay out in walks, to plant with trees, shrubbery, and flowers and 
otherwise to adorn Moore and Nash squares and to that end has the general 
charge and management of these squares. The governing body may manage 
and improve in like manner any of the vacant lots within the city limits which 
belong to the State and which are not otherwise appropriated, subject to the 
approval of the Governor and Council of State. The governing body may not 
preven the free access of the public to such squares or lots during reasonable 

ours. 

Whenever, in the opinion of the Director, the governing body is not properly 
keeping the squares or lots which it has taken in charge under this section, the 
Director shall call the matter to the attention of the governing body, and if the 
governing body then fails for a period of 60 days to begin to take proper care of 
the squares or lots, the Governor and Council of State may repossess them and 
proceed to manage and control them for the preservation of such property. 

In the event that the use of these squares and lots is at any time needed by 
the State, the license of the City of Raleigh to control and manage them shall 
terminate six months after notice given by the Governor and Council of State 
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to the governing body of the city, and possession shall be promptly surrendered 
to the State. (1957, c. 215, s. 2; 1971, c. 1097, s. 4.) 


Editor's Note. — The above section was c. 1097, s. 4, and has been renumbered § 143- 
formerly § 129-9. It was transferred and 345.4 by the codifiers. See Editor’s notes under 
renumbered § 143-345.1 by Session Laws 1971, §§ 143-345.1 through 143-345.3. 


§ 143-345.5. Program for location and construction of future public 
buildings. — The Department of Administration is hereby authorized, 
empowered, and directed to formulate a long range building policy program 
and shall cooperate with the governing board of the City of Raleigh in zoning 
property adjacent to or in the vicinity of the Capitol Square when and if the 
City of Raleigh desires to zone said property. If the Department of 
Administration is of opinion that property adjacent to or in the vicinity of the 
Capitol Square will, in the future, be needed for State building purposes, it 
shall so advise the governing body of the City of Raleigh. At such times as the 
governing body of the City of Raleigh shall rezone property adjacent to or 
within four blocks of the State Capitol, it shall request an opinion from the 
Department of Administration as to whether the Department finds a future 
need for such property for State building purposes. In the event that the 
governing board of the City of Raleigh is informed by the Department of 
Administration that any property herein covered be needed for building 
purposes by the State in the future, the governing body of the City of Raleigh 
shall give full consideration to such opinion of the Department before making 
any nezoning order: (1951) ce113277195T, c) 215, sh21971, c. 1097's: 4:) 


Editor's Note. — The above section was7 c. 1097, s. 4, and has been renumbered § 143- 
formerly § 129-12. It was transferred and 345.5 by the codifiers. See Editor’s notes under 
renumbered § 143-345.2 by Session Laws 1971, = §§ 143-345.1 through 143-345.3. 


ARTICLE 37. 
Salt Marsh Mosquito Control. 


§ 143-346: Repealed by Session Laws 1973, c. 476, s. 188. 


§ 143-347. Department of Human Resources to advise Commission for 
Health Services. — It shall be the duty of the Department of Human 
Resources to advise the Commission for Health Services concerning all aspects 
of the salt marsh mosquito problem in North Carolina. (1955, c. 1197, s. 2; 1957, 
Cedol Sec lola C410, sSel2orloo:) 


Editor’s Note. — The 1973 amendment for “Commission” and “Commission for Health 
substituted “Department of Human Resources” Services” for “State Board of Health.” 
ARTICLE 37A. 


Marine Science Cowncil. 


§ 143-347.1. Council created. — There is hereby created and established in 
the Department of Administration a council to be known as the North Carolina 
Marine Science Council. (1971, c. 1191, s. 1.) 


§ 143-347.2. Membership; terms; expenses. — The North Carolina Marine 
Science Council shall consist of a chairman and 20 members appointed by the 
Governor from the public and private academic and scientific institutions in 
the State and from the various industries and professions in the State 
concerned with the exploration and use of the sea. The chairman shall serve at 
the pleasure of the Governor, and each of the other members shall serve for 
six-year terms or until their successors are appointed and qualified; provided, 
however, that four of the first 20 members of the Commission shall be 
appointed for four-year terms and four for two-year terms. In addition, the 
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State Planning Officer, the Director of the State Department of Conservation 
and Development, the Secretary of Human Resources, the State Property 
Officer, the Director of the State Department of Water and Air Resources, and 
the Director of the State Ports Authority, or their designees shall be ex officio 
members of the Council. The chairman and members of the Council shall serve 
without compensation for their services but shall be entitled to reimbursement 
for the actual and necessary expenses incurred in the performance of their 
official duties to the same extent as allowed other State officers. (1971, c. 1191, 
ae Aoedl s A  caee  te 

Editor’s Note. — Pursuant to Session Laws Resources” has been substituted for “State 
1973, c. 476, s. 128, “Secretary of Human Health Officer” in this section. 


§ 143-347.3. Rules of procedure; meetings; cooperation of other agencies. 
— The Council shall adopt its own rules of procedure and shall meet at such 
times and in such place as it may deem necessary to carry out its functions. 
The Council is authorized to secure directly from any executive department, 
agency, or independent instrumentality of the State government any 
information it deems necessary to carry out its functions. Each department, 
agency, and independent instrumentality is authorized to cooperate with the 
Council, and, to the extent permitted by law, to furnish such information to the 
Council, upon request made by the chairman. (1971, c. 1191, s. 3.) 


§ 143-347.4. Duties and responsibilities. — The Council shall have the 
following duties and responsibilities: 

(1) To encourage the use and study of the ocean, estuarine, and coastal 
waters of the State of North Carolina by the citizens and industries of 
the State; 

(2) To foster education and training in ocean science and technology in the 
State of North Carolina, including extension and continuing 
education; 

(3) To maintain liaison with corresponding authorities of nearby coastal 
states; 

(4) To develop and maintain a continuing inventory of the ocean resources 
of the State of North Carolina and the industries and institutions that 
have significant competence in the science and industry of the oceans, 
including their personnel and facilities; 

(5) To coordinate efforts toward full development of the State’s marine 
resources with proper attention being given to the need for 
conservation; 

(6) To coordinate plans for, and work with relevant governmental agencies 
in, the implementation of all federal, State, and local legislation 
relating to coastal and marine resources; 

(7) To review all research, education, and management programs relating 
to coastal and marine resources and to recommend revision when 
appropriate; 

(8) To report annually on the last day of June to the Governor on all its 
activities undertaken in connection with the duties and responsibili- 
ties assigned in this section, together with any recommendations for 
new legislation designed to accomplish the purposes of this Article. 
C1 OTs G1 19 1 oa 45) 


§ 143-347.5. Director of Department of Administration to furnish 
staff and financial support. — The Director of the North Carolina Department 
of Administration shall furnish such staff and financial support to the Council 
as may be necessary to carry out its functions from funds appropriated or 
available for these purposes. (1971, c. 1191, s. 5.) 
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ARTICLE 38. 
Department of Water Resources. 
§§ 143-348, 143-349: Repealed by Session Laws 1967, c. 892, s. 2. 


Cross References. — For present provisions remaining provisions ot this Article in Article 
as to Department of Water and Air Resources, 21 of this Chapter, see § 143-215.10. 
see § 143-211 et seq. As to incorporation of the 


§ 143-350. Definitions. — Definitions as used in this Article: 

“Board” means the Board of Water and Air Resources created by G.S. 
143-214. 

“Department” means the Department of Water and Air Resources created by 
a-2ic. (lod, C. (id, Ss. 1) 1901. C. O92, 5. 12.) 


Editor’s Note. — For. article’ on Economic Resources by § 1438A-120, enacted by 
“Introduction to Water Use Law in North Session Laws 1971, c. 364. 
Carolina,” see 46 N.C.L. Rev. 1 (1967). The Department of Water and Air Resources 
State Government Reorganization. — The was transferred to the Department of Natural 


Board of Water and Air Resources was and Economic Resources by § 1484-119, 
transferred to the Department of Natural and — enacted by Session Laws 1971, c. 864. 


§ 143-351: Repealed by Session Laws 1967, ¢. 892, s. 2. 


§ 143-352. Purpose of Article. — The purpose of this Article is to create a 
State agency to coordinate the State’s water resource activities; to devise plans 
and policies and to perform the research and administrative functions 
necessary for a more beneficial use of the water resources of the State, in order 
to insure improvements in the methods of conserving, developing and using 
those resources. (1959, c. 779, s. 1.) 


§ 143-353: Repealed by Session Laws 1967, ¢c. 892, s. 2. 


§ 143-354. Ordinary powers and duties of the Board. — (a) Powers and 
Duties in General. — Except as otherwise specified in this Article, the powers 
and duties of the Board shall be as follows: 

(1) The Board shall carry out a program of planning and education 
concerning the most beneficial long-range conservation and use of the 
water resources of the State. It shall investigate the long-range needs 
of counties and municipalities and other local governments for water 
supply storage available in federal projects. 

(2) The Board shall advise the Governor as to how the State’s present 
water research activities might be coordinated. 

(3) The Board, based on information available, shall notify any 
municipality or other governmental unit of potential water shortages 
or emergencies foreseen by the Board affecting the water supply of 
such municipality or unit together with the Board’s recommendations 
for restricting and conserving the use of water or increasing the water 
supply by or in such municipality or unit. Failure reasonably to follow 
such recommendations shall make such municipality or other 
governmental unit ineligible to receive any emergency diversion of 
waters as hereinafter provided. 

(4) The Board is authorized to call upon the Attorney General for such 
legal advice as is necessary to the functioning of the Board. 

(5) Recognizing the complexity and difficulties attendant upon the 
recommendation of the General Assembly of fair and beneficial 
legislation affecting the use and conservation of water, the Board 
shall solicit from the various water interests of the State their 
suggestions thereon. 

(6) The Board may hold public hearings for the purpose of obtaining 
evidence and information and permitting discussion relative to water 
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resources legislation and shall have the power to subpoena witnesses 
therefor. 

(7) All recommendations for proposed legislation made by the Board shall 
be available to the public. 

(8) The Board shall adopt such rules and regulations as may be necessary 
to carry out the purposes of this Article. 

(9) Any member of the Board or any person authorized by it, shall have 
the right to enter upon any private or public lands or waters for the 
purpose of making investigations and studies reasonably necessary in 
the gathering of facts concerning streams and watersheds, subject to 
responsibility for any damage done to property entered. 

(10) The Board is authorized to provide to federal agencies the required 
assurances, subject to availability of appropriations by the General 
Assembly or applicable funds or assurances from local governments, 
of nonfederal cooperation for water supply storage and other 
congressionally authorized purposes in federal projects. 

(11) The Board is authorized to assign or transfer to any county or 
municipality or other local government having a need for water 
supply storage in federal projects any interest held by the State in 
such storage, upon the assumption of repayment obligation therefor, 
or compensation to the State, by such local government. The Board 
shall also have the authority to reassign or transfer interests in such 
storage held by local governments, if indicated by the investigation of 
needs made pursuant to subsection (a)(1) of this section, subject to 
equitable adjustment of financial responsibility. 

(b) Declaration of Water Emergency. — Upon the request of the governing 
body of a county, city or town the Board shall conduct an investigation to 
determine whether the needs of human consumption, necessary sanitation and 
public safety require emergency action as hereinafter provided. Upon making 
such determination, the Board shall conduct a public hearing on the question of 
the source of relief water after three days’ written notice of such hearing has 
been given to any persons having the right to the immediate use of water at the 
point from which such water is proposed to be diverted. After determining the 
source of such relief water the Board shall then notify the Governor and he 
shall have the authority to declare a water emergency in an area including said 
county, city or town and the source or sources of water available for the relief 
hereinafter provided; provided, however, that no emergency period shall exceed 
30 days but the Governor may declare any number of successive emergencies 
upon request of the Board. 

(c) Water Emergency Powers and Duties of the Board. — Whenever, 
pursuant to this Article, the Governor has declared the existence of a water 
emergency within a particular area of the State, the Board shall have the 
following duties and powers to be exercised only within said area and only 
during such time as the Governor has, pursuant to this Article, designated as 
the period of emergency: 

(1) To authorize any county, city or town in which an emergency has been 
declared to divert water in the emergency area sufficient to take care 
of the needs of human consumption, necessary sanitation and public 
safety. Provided, however, there shall be no diversion of waters from 
any stream or body of water pursuant to this Article unless the person 
controlling the water or sewerage system into which such waters are 
diverted shall first have limited and restricted the use of water in such 
water or sewerage system to human consumption, necessary 
sanitation and public safety and shall have effectively enforced such 
restrictions. Diversion of waters shall cease upon the termination of 
the water emergency or upon the finding of the Board that the person 
controlling the water or sewerage system using diverted waters has 
failed to enforce effectively the restrictions on use to human consump- 
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tion and necessary sanitation and public safety. In the event waters 
are diverted pursuant to this Article, there shall be no diversion 
to the same person in any subsequent year unless the Board finds as 
fact from evidence presented that the person controlling the water or 
sewerage system has made reasonable plans and acted with due 
diligence pursuant thereto to eliminate future emergencies by 
adequately enlarging such person’s own water supply. 

(2) To make such reasonable rules and regulations governing the 
conservation and use of diverted waters within the emergency area as 
shall be necessary for the health and safety of the persons who reside 
within the emergency area; and the violation of such rules and 
regulations during the period of the emergency shall constitute a 
misdemeanor punishable by a fine of not more than one thousand 
dollars ($1,000) or imprisonment for not more than one year or both 
within the discretion of the court; provided, however, that before 
such rules and regulations shall become effective, they shall be pub- 
lished in not less than two consecutive issues of not less than one 
newspaper generally circulated in the emergency area. 

(d) Temporary Rights-of-Way. — When any diversion of waters is ordered 
by the Board pursuant to this Article, the person controlling the water or 
sewerage system into which such waters are diverted is hereby empowered to 
lay necessary temporary water lines for the period of such emergency across, 
under or above any and all properties to connect the emergency water supply 
to an intake of said water or sewerage system. The route of such water lines 
shall be prescribed by the Board. 

(e) Compensation for Water Allocated during Water Emergency and 
Temporary Rights-of-Way. — Whenever the Board, pursuant to this Article 
has ordered any diversion of waters, the person controlling the waters or 
sewerage system into which such waters are diverted shall be liable to all 
persons suffering any loss or damage caused by or resulting from the diversion 
of such waters or caused by or resulting from the laying of temporary water 
lines to effectuate such diversion. The Board, before ordering such diversion, 
shall require that the person against whom liability attaches hereunder to post 
bond with a surety approved by the Board in an amount determined by the 
Board and conditioned upon the payment of such loss or damage. (1959, c. 779, 
SOT Mew lOFlussiely Ze) 

Cross References. — See also § 148-215.3. As 
to incorporation of this section in Article 21 of 
this Chapter, see § 143-215.10. 


§ 143-355. Transfer of certain powers, duties, functions and 
responsibilities of the Department of Conservation and Development and of 
the Director of said Department. — (a) Transfer Generally. — There are 
hereby transferred to the Department of Water Resources those powers, 
duties, functions and responsibilities relating to water resources now vested 
in the Department of Conservation and Development of the State of North 
Carolina, and the Director thereof. 

(b) Functions to Be Performed. — It shall be the duty of the Department of 
Water Resources to perform the following functions: 

(1) To request the North Carolina Congressional Delegation to apply to 
the Congress of the United States whenever deemed necessary for 
appropriations for protecting and improving any harbor or waterway 
in the State and for accomplishing needed flood control, shore-erosion 
prevention, and water-resources development for water supply, water 
quality control, and other purposes. 

(2) To initiate, plan, and execute a long-range program for the 
preservation, development and improvement of rivers, harbors, and 
inland ports, and to promote the public interest therein. 
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(3) To prepare and recommend to the Governor and the General Assembly 
any legislation which may be deemed proper for the preservation and 
improvement of rivers, harbors, dredging of small inlets, provision for 
safe harbor facilities, and public tidewaters of the State. 

(4) To make engineering studies, hydraulic computations, hydrographic 
surveys, and reports regarding shore-erosion projects, dams, 
reservoirs, and river-channel improvements; to develop, for budget 
and planning purposes, estimates of the costs of proposed new 
projects; to prepare bidding documents, plans, and specifications for 
harbor, coastal, and river projects; and to inspect materials, 
workmanship, and practices of contractors to assure compliance with 
plans and specifications. 

(5) To cooperate with the United States Army Corps of Engineers in 
causing to be removed any wrecked, sunken or abandoned vessel or 
unauthorized obstructions and encroachments in public harbors, 
channels, waterways, and tidewaters of the State. 

(6) To cooperate with the United States Coast Guard in marking out and 
establishing harbor lines and in placing buoys and structures for 
marking navigable channels. 

(T)VEG cooperate ‘with federal and interstate agencies in planning and 
developing water-resource projects for navigation, flood control, 
hurricane protection, shore-erosion prevention, and other purposes. 

(8) To provide professional advice to public and private agencies, and to 
citizens of the State, on matters relating to tidewater development, 
river works, and watershed development. 

(9) To discuss, with federal, State, and municipal officials and other 
interested persons, a program of development of rivers, harbors, and 
related resources. 

(10) To make investigations and render reports requested by the Governor 
and the General Assembly. 

(11) To participate in activity of the National Rivers and Harbors 
Congress, the American Shore and Beach Preservation Association, 
the American Watershed Council, the American Water Works 
Association, the American Society of Civil Engineers, the Council of 
State governments, the Conservation Foundation, and other national 
agencies concerned with conservation and development of water 
resources. 

(12) To prepare and maintain climatological and water-resources records 
and files as a source of information easily accessible to the citizens of 
the State and to the public generally. 

(13) To formulate and administer a program of dune rebuilding, hurricane 
protection, and shore-erosion prevention. 

(14) To include in the biennial budget the cost of perfor ming the additional 
functions indicated above. 

(15) To initiate, plan, study, and execute a long-range floodplain 
management program for the promotion of health, safety, and welfare 
of the public. In carrying out the purposes of this subsection, the 
primary responsibility of floodplain management rests with the local 
levels of government and it is, therefore, the policy of this State and of 
this Department to provide guidance, coordination, and other means 
of assistance, along with the other agencies of this State and with the 
local levels of government, to effectuate adequate floodplain 
management programs. 

This Department is directed to pursue an active educational program of 
floodplain management measures, to include in each biennial report a 
statement of flood damages, location where floodplain management is 
desirable, and suggested legislation, if deemed desirable, and within its 
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capacities to provide advice and assistance to State agencies and local levels of 
government. 

(c) Repealed by Session Laws 1961, c. 315. 

(d) Investigation of Coasts, Ports and Waterways of State. — The 
Department of Water Resources is designated as the official State agency to 
investigate and cause investigations to be made of the coasts, ports and 
waterways of North Carolina and to cooperate with agencies of the federal and 
State government and other political subdivisions in making such 
investigations. Provided, however, that the provisions of this section shall not 
be construed as in any way interfering with the powers and duties of the 
Utilities Commission, relating to the acquiring of rights-of-way for the 
Intra-Coastal Waterway; or to authorize the Department of Water Resources 
to represent the State in connection with such duties. 

(e) Registration with Department of Water Resources’ Required; 
Registration Periods. — Every person, firm or corporation engaged in the 
business of drilling, boring, coring or constructing wells in any manner with 
the use of power machinery in this State, shall register annually with the 
North Carolina Department of Water Resources on forms to be furnished by 
the said Department. The registration required hereby shall be made during 
the period from January 1 to January 31 of each year. 

(f) Samples of Cuttings to Be Furnished the Department of Water Resources 
When Requested. — Every person, firm or corporation engaged in the business 
of drilling, boring, coring or constructing wells in any manner by the use of 
power machinery shall furnish the Department of Water Resources samples of 
cuttings from such depths as the Department may require from all wells 
constructed by such person, firm or corporation, when such samples are 
requested by the Department. The Department shall bear the expense of 
delivering such samples. The Department shall, after an analysis of the 
samples submitted, furnish a copy of such analysis to the owner of the 
property on which the well was constructed; the Department shall not report 
the results of any such analysis to any other person. whatsoever until the 
person legally authorized to do so authorizes in writing the release of the 
results of the analysis. 

(g) Reports of Each Well Required. — Every person, firm or corporation 
engaged in the business of drilling, boring, coring, or constructing wells with 
power machinery within the State of North Carolina shall, within 30 days of 
the completion of each well, report to the Department of Water Resources on 
forms furnished by the Department the location, size, depth, number of feet of 
casing used, method of finishing, and formation log information of each such 
well. In addition such person, firm or corporation shall report any tests made 
of each such well including the method of testing, length of test, draw-down in 
feet and yield in gallons per minute. The person, firm or corporation making 
such report to the Department of Water Resources shall at the time such 
report is made also furnish a copy thereof to the owner of the property on 
which the well was constructed. 

(h) Drilling for Petroleum and Minerals Excepted. — The provisions of this 
Article shall not apply to drillings for petroleum and minerals. 

(i) Penalty for Violation. — Any person violating the provisions of 
subsections (e), (f) and (g) of G.S. 143-355 shall be guilty of a misdemeanor and, 
upon conviction, shall be punished by a fine of fifty dollars ($50.00). Each 
violation shall constitute a separate offense. 

(j) Miscellaneous Duties. — There are also transferred to the Department of 
Water Resources the duties of the Board of Conservation and Development, as 
set forth in G. S. 113-8, to make investigations of water supplies and water 
powers, prepare and maintain a general inventory of the water resources of the 
State and take such measures as it may consider necessary to promote their 
development; and to supervise, guide, and control the performance of the 
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duties set forth in subsection (b) of this section and to hold hearings with 
regard thereto. In connection with administration of the well-drilling law the 
Department of Conservation and Development shall, if requested by the 
Department of Water Resources, prepare analvses of well cuttings for mineral 
and petroleum content. 

(k) Water Use Information. — Any person using, withdrawing, diverting or 
obtaining water from surface streams, lakes and underground water sources 
shall, upon the request of the Department, file a monthly report with the 
Department of Water Resources showing the amount of water used, 
withdrawn, diverted or obtained from such sources. Such report shall be on a 
form supplied by the Department and shall show the identification of the 
water well or other withdrawal facility, location, withdrawal rate (measured in 
gallons per minute), and total gallons withdrawn during the month. Reports 
required to be filed under this subsection shall be filed on or before the 
fifteenth day of the month succeeding the month during which the using, 
withdrawing, diverting or obtaining water required to be reported occurred. 
Provided, however, this provision does not include use for household, livestock, 
or gardens. All reports required under this subsection are provided solely for 
the purpose of the Department of Water Resources. (1959, c. 779, s. 3; 1961, ec. 
315;1967, c. 1069,.ss. 123; cod 070, ss 7 ec. AlOW essed 4) cl 7 aie) 


Cross Reference. — As to incorporation of 
this section in Article 21 of this Chapter, see § 
143-215.10. 


§ 143-356. Continuation of Stream Sanitation Committee, Division of 
Water Pollution Control and Director of Division within Department of 
Water Resources. — (a) The State Stream Sanitation Committee as provided 
for by Article 21, Chapter 143 as amended is hereby transferred to and 
continued within the State Department of Water Resources without change in 
its powers, duties, responsibilities and functions. 

(b) The Division of Water Pollution Control of the State Board of Health and 
the office of Director of such Division as provided for in G. S. 143-214 are 
hereby transferred to and continued within the Department of Water 
Resources as the Division of Water Pollution Control of the Department of 
Water Resources. The Board of Water Resources may transfer additional 
functions to the said Division and Director and may revise their titles 
appropriately to reflect any such transfer of functions. 

(c) The Department of Water Resources as Administrative Agent of State 
Stream Sanitation Committee. — The Department of Water Resources through 
its Division of Water Pollution Control, shall be the administrative agent of the 
State Stream Sanitation Committee, and subject to the general policies of the 
Committee, shall make such inspections, conduct such investigations, and do 
such other things as may be necessary to carry out the provisions of Article 21 
of Chapter 143 of the General Statutes. The Attorney General shall act as 
attorney for the Committee, and shall initiate actions in the name of, and at 
the request of, the Committee. 

(d) Division of Water Pollution Control. — The Division of Water Pollution 
Control shall be responsible for administering the provisions of Article 21 of 
Chapter 1438 and shall be responsible for performing such other duties relating 
to the control of municipal, institutional, and industrial sewerage and waste 
collection and disposal systems as may be assigned to it by the Board of Water 
Resources. The Director of such Division shall be selected by the Board of 
Water Resources from nominees acceptable to both the Board and the 
Committee. He shall be a well qualified sanitary engineer, fully trained and 
experienced in the field of waste disposal. He shall: 

(1) Serve as administrative officer and secretary of the Committee and 
shall attend all meetings of the Committee, without voting power, and 
shall keep an accurate and complete record of all meetings, hearings, 
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correspondence, laboratory studies, and technical work, and shall 
make these records available for public inspection at all reasonable 
times; 

(2) Review and approve plans, specifications and other such documents as 
may be required in connection with applications filed for certificates 
of approval, permits, or other documents of approval under the 
provisions of this Article; and 

(3) Perform such other related duties as the Committee or Board of Water 
Resources may from time to time direct. (1959, ¢. 779, s. 4.) 

Editor’s Note. — Session Laws 1973, c. Board of Health in subsection (b) of this 
476, s. 128, substitutes “Department of section relates to a transfer effected 
Human Resources” for “State Board of when the Department of Human Resources 
Health” throughout the General Statutes. did not exist, the substitution has _ not 
However, since the reference to the State been made in this section. 


§ 143-357. Transfer of property, records, and appropriations. — (a) In 
connection with the transfers made by G.S. 143-854, 143-355 and 143-356 all 
records, property, supplies, equipment, personnel, funds, credits, 
appropriations, quarterly allotments and executory contracts of the State 
Board of Water Commissioners, the State Stream Sanitation Committee, the 
Division of Water Pollution Control of the State Board of Health and of the 
affected divisions of the Department of Conservation and Development are 
hereby transferred to the Department of Water Resources, effective July 1, 
1959. In the case of the Division of Water Pollution Control the records 
transferred shall include, among other things, all plans and specifications upon 
the basis of which documents of approval have been issued under the authority 
of Articte 21 of this Chapter. The transfers directed by this subsection shall be 
made under the supervision of the Governor, and he shall be the final arbiter of 
all differences and disputes arising incident to such transfers. 

(b) Insofar as practical the expenses necessary to carry out the provisions of 
this Article shall, during the 1959-1961 biennium, be provided out of 
appropriations made to the presently existing agencies whose fufictions are to 
be transferred to the Department of Water Resources; and in the event 
additional funds are necessary to carry out the provisions of this Article, the 
Governor, with the approval of the Council of State, is hereby authorized to 
appropriate such additional funds from the Contingency and Emergency Fund. 

(c) No transfer of functions to the Department of Water Resources provided 
for in this Article shall affect any action, suit, proceeding, prosecution, 
contract, lease or other transaction involving such a function which was 
initiated, undertaken or entered into prior to or pending the time of the 
transfer, but (except in the case of the Stream Sanitation Committee) the 
Department shall be substituted for the agency from which the function was 
transferred and so far as practicable the procedure provided for in this Article 
shall be employed in completing or disposing of the matter. (1959, c. 779, s. 5.) 

Editor’s Note. — Session Laws 1973, c. Board of Health in subsection (a) of this 
476, s. 128, substitutes “Department of section relates to a transfer effected 
Human Resources” for “State Board of when the Department of Human Resources 
Health” throughout the General Statutes. did not exist, the substitution has _ not 
However, since the reference to the State been made in this section. 


§ 143-358. Cooperation of State cfficials and agencies. — Al! State 
agencies and officials shall cooperate with and assist the State Board of Water 
Resources in enforcing and carrying out the provisions of this Article and the 
rules, regulations and policies adopted by the Board pursuant thereto. (1959, c. 
779, s. 6.) 


§ 143-359. Biennial reports of Board of Water Resources. — The Board 
shall file with the Governor and the General Assembly a biennial report 
summarizing the activities of the Department for the preceding two years and 
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recommending changes deemed necessary in laws, policies and administrative 
organization for a more beneficial use of the State’s water resources. (1959, c. 
779, s. 7.) 


ARTICLE 39. | 
U.S.S. North Carolina Battleship Commission. 


§ 143-360. Title. — This Article shall be known and may be cited as the 
“Battleship U.S.S. North Carolina Act.” (1961, c. 158.) 

Cross References. — As to creation and 143B-74. As to transfer of functions, etc., to 
organization of the U.S.S. North Carolina Department of Cultural Resources, see § 
Battleship Commission, see §§ 143B-78, 148B-51. 


§ 143-361. Definitions. — As used in this Article unless the context clearly 
requires otherwise: 

(1) The word “Battleship” shall mean the Battleship U.S.S. North 
Carolina. 

(2) The word “Commission” shall mean the U.S.S. North Carolina 
Battleship Commission. 

(3) The word “funds” shall mean any funds appropriated by any 
municipality, county or State governing body, or received from the 
United States of America; any gifts, bequests, donations or grants 
from any organization, firm, corporation or individual, or any other 
moneys or securities made available for the purpose of acquiring, 
transporting, berthing, equipping or maintaining the Battleship 
U.S.S. North Carolina. 

(4) The word “site” shall mean the location either temporary or 
permanent, of the Battleship U.S.S. North Carolina, at which it shall 
be secured and maintained as a memorial and exhibit available to 
inspection by the general public. (1961, c. 158.) 


§ 143-362. Statement of purpose. — The purpose of this Article is to create 
a separate State agency to be known as the “U.S.S. North Carolina Battleship 
Commission,” the function, purpose and duty of which shall be to assist in 
acquiring, transporting, berthing, equipping, maintaining and exhibiting the 
Battleship U.S.S. North Carolina, as a permanent memorial commemorating 
the heroic participation of the men and women of North Carolina in the 
prosecution and victory of the Second World War, and to provide for 
establishment of appropriate activities to encourage interest in, and to 
perpetuate the memory of, North Carolinians who gave their lives in the course 
of that participation, and in the events in which the Battleship was a 
participant. (1961, ec. 158.) 


§§ 143-363 to 143-365: Repealed by Session Laws 19738, c. 476, s. 59, 
effective July 1, 1973. 


§ 143-366. Duties of Commission. — The Commission shall have the duty 
and authority to select an appropriate site for the permanent berthing of the 
Battleship U.S.S. North Carolina, taking into consideration factors including, 
but not limited to, the accessibility, location in relation to roads and highways, 
scenic attraction, protection from hazards of weather, fire and sea, cost of site 
and _berthing, cooperation of local governmental authorities in securing, 
equipping, and maintaining appropriate areas surrounding the site, and others 
which may affect the suitability of such site for establishment of the ship as a 
permanent, memorial and exhibit; to accept gifts, grants, and donations for the 
purposes of this Article; to transport to, and berth the ship at the site; to ready 
the ship for visitation by the public; to establish and provide for a proper 
charge for admission to the ship, and for safekeeping of funds; to maintain and 
operate the ship as a permanent memorial and exhibit, and to allocate funds 
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for the fulfillment of the duties and authority herein provided as may be 
necessary and appropriate for the purpose of this Article. (1961, c. 158.) 


§ 143-367. Funds. — The Commission shall establish and maintain a 
“Battleship Fund” composed of the moneys which may come into its hands 
from admission or inspection fees, gifts, donations, grants, or bequests, which 
funds will be used by the Commission to pay all costs of maintaining and 
operating the ship for the purposes herein set forth. The Commission shall 
maintain books of accounting records concerning revenue derived and all 
expenses incurred in maintaining and operating the ship as a public memorial; 
such records and books shall be available for audit at any time by the State 
Auditor of North Carolina, and shall be annually audited by him in the same 
manner as audits are made of other State agencies and departments. The 
Commission shall establish a reserve fund to be maintained and used for 
contingencies and emergencies beyond those occurring in the course of routine 
maintenance and operation, and may authorize the deposit of this reserve fund 
in a depository to be selected by the Treasurer of North Carolina. (1961, c. 158.) 


§ 143-368. Employees. — The Commission is hereby authorized to hire 
laborers, artisans, caretakers, stenographic and administrative employees, and 
other personnel, in accordance with the provisions of the State Personnel Act, 
as may be necessary in carrying out the purposes and provisions of this Article, 
and to maintain the ship in a clean, neat, and attractive condition satisfactory 
for exhibition to the public. Employees shall be residents of the State of North 
Carolina except as may, in emergency conditions, be necessary for the 
procurement of specially trained or specially skilled employees. Any materials 
used for any purpose in maintaining and operating the ship for the purposes of 
this Article shall be, insofar as practicable, North Carolina materials. The 
Commission is hereby authorized and empowered in its discretion to utilize the 
services of the Purchase and Contract Division for the procurement of 
materials and supplies, in accordance with the provisions of Article 3, Chapter 
143 of the General Statutes. (1961, ¢. 158.) 


§ 143-369. Employees not to have interest. — It shall be unlawful for any 
member of the Commission or for any employee thereof to charge, receive, or 
obtain, directly or indirectly, any fee, commission, retainer or brokerage other 
than established salaries to be fixed by the Commission, and no member of the 
Commission or employee thereof shall have any interest in any land, materials, 
commissions or contracts sold to or made with the Commission, or with any 
member or employee thereof. Violation of any provisions of this section shall 
be a misdemeanor and upon conviction shall be punishable by removal from 
membership or employment and by a fine of not less than one hundred dollars 
($100.00) or by imprisonment not to exceed six months or both, in the discretion 
of the court. (1961, c. 158.) 


ARTICLE 39A. 


Frying Pan Lightship Marine Museum Commission. 


§§ 143-369.1 to 143-369.3: Repealed by Session Laws 1978, c. 476. s. 116, 
effective July 1, 1973. 

Cross Reference. — As to transfer of 
functions of the Commission to the Department 
of Culturai Resources, see § 143B-51. 
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ARTICLE 40. 
Advisory Commission for State Museum of Natural History. 


§ 143-370. Commission created; membership. — There is hereby created 
an Advisory Commission for the Museum of Natural History which shall 
determine its own organization. It shall consist of at least nine members, which 
shall include the Director of the Museum of Natural History, the 
Commissioner of Agriculture, the State Geologist and State Forester of the 
Department of Conservation and Development, the Director of the Institute of 
Fisheries Research of the University of North Carolina, the Director of the 
Wildlife Resources Commission, the Superintendent of Public Instruction, or 
qualified representative of any or all of the above-named members, and at least 
three persons representing the East, the Piedmont, the Western areas of the 
State. Members appointed by the Governor shall serve for terms of two vears 
with the first appointments to be made effective September 1, 1961. Any 
member may be removed by the Governor for cause. (1961, c. 1180, s. 1.) 

State Government Reorganization. — The Department of Agriculture by § 1434-66, 
Museum of Natural History Advisory enacted by Session Laws 1971, c. 864. 
Commission was_ transferred to the 


§ 143-371. Duties of Commission; meetings, formulation of policies and 
recommendations to Governor and General Assembly. — It shall be the duty 
of the Advisory Commission for the Museum of Natural History to meet at 
least twice each year, to formulate policies for the advancement of the said 
Museum, to make recommendations to the Governor and to the General 
Assembly concerning the Museum, and to assist in promoting and developing 
wider and more effective use of the Museum of Natural History as an 
educational, scientific and historical exhibit. (1961, c. 1180, s. 2.) 


§ 143-372. No compensation of members; reimbursement for expenses. — 
Members of the Advisory Commission shall serve without compensation and 
shall be reimbursed for actual expenses incurred while in attendance at 
meetings of the Commission at the same rate as that established for 
reimbursement of State employees. Payment for such reimbursement for 
actual expense shall be made from the Contingency and Emergency Fund. 
(1961,.c. 1180, s. 3.) 


§ 143-373. Reports to General Assembly. — The Commission shall prepare 
and submit to the 1963 General Assembly, and to each succeeding General 
Assembly, a report outlining the needs of the State Museum of Natural 
History, and their recommendation for improvement of the effectiveness of the 
said State Museum of Natural History for the purpose hereinabove set forth. 
(1961, c. 1180, s. 4.) 


ARTICLE 41. 
Science and Technology Research Center. 


§ 143-374. Creation of Center. — There is hereby created the “North 
Carolina Science and Technology Research Center” at the Research Triangle. 
(1963, c. 846, s. 1; 1967, c. 69.) 


§ 143-375. Administration by Board of Science and Technology. — The 
activities of the North Carolina Science and Technology Research Center will 
be administered by the North Carolina Board of Science and Technology. (1963, 
c. 846, s. 2; 1967, c. 69.) 


§ 143-376. Acceptance of funds. — The North Carolina Science and 
Technology Research Center is authorized and empowered to accept funds from 
private sources and from governmental and institutional agencies to be used 
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for construction, operation and maintenance of the Center. (1963, c. 846, s. 4; 
1967, c. 69.) 


§ 143-377. Applicability of Executive Budget Act. — The North Carolina 
Science and Technology Research Center is subject to the provisions of Article 
1, Chapter 148, of the General Statutes of North Carolina. (1963, c. 846, s. 5; 
1967, c. 69.) 


ARTICLE 42. 
Board of Science and Technology. 


§ 143-378. Creation; purpose. — There is hereby created the North 
Carolina Board of Science and Technology herein referred to as “the Board.” 
The purpose of the Board shall be, through the exercise of its powers and 
performance of the duties set forth in this Article, to encourage, promote, and 
support the scientific, engineering, and industrial research and applications in 
North Carolina to the end that the State will benefit from, and contribute to, 
economic and technical developments resulting from advances in the space and 
related sciences. (1963, c. 1006, s. 1; 1967, c. 69.) 

State Government Reorganization. — The Economic Resources by § 143A-112, enacted by 
Board of Science and Technology was _ Session Laws 1971, c. 864. 
transferred to the Department of Natural and 


§ 143-379. Members; appointment; terms of office; qualifications; 
vacancies. — The Board shall consist of 15 members, and the Governor, who 
shall serve as chairman. On the first day of July, 1963, the Governor shall 
appoint the 15 members of the Board. Seven members shall be appointed to 
serve for terms of two years each; eight members shall be appointed for terms 
of four vears each; and upon the expiration of the respective terms of the 
original members, the successor shall be appointed by the Governor for terms 
of four vears each thereafter. Two members shall be from the University of 
North Carolina at Chapel Hill; two members shall be from North Carolina 
State College at Raleigh; two members shall be from Duke University; one 
member shall be from the membership of the Governor’s Scientific Advisory 
Committee; one member shall be from the membership of the North Carolina 
Advisory Committee on Atomic Energy; three members shall be from the 
membership of the General Assembly; three members shall be from industry 
within the State; and one member shall be appointed upon nomination by the 
executive committee of the Board of the Research Triangle Institute. The 
members appointed from the University of North Carolina at Chapel Hill and 
from North Carolina State College at Raleigh shall be nominated by the 
President of the University of North Carolina. The members appointed from 
Duke University shall be nominated by the President of Duke University. All 
members appointed to the Board shall serve for the duration of their respective 
terms and until their successors are appointed and qualified. Any vacancy 
occurring in the membership of the Board because of death, resignation, or 
otherwise, shall be filled by the Governor for the unexpired term of such 
member. Appointees to the Board shall have demonstrated their interest in, 
PEP ADUILY P contribute to, the fulfillment of the purpose of the Board. (1963, 
c aaa! 

Editor’s Note. — The North Carolina State State University at Raleigh. See Session Laws 
College at Raleigh is now the North Carolina 1968, c. 448, s. 6; 1965, c. 213. And see § 116-4. 


§ 143-380. Powers and duties. — The Board shall have the following 
specific powers and duties, in the exercise and performance of which it shall be 
subject to the provisions of Article 1, Chapter 143 of the General Statutes: 

(1) The Board shall be responsible for the allocation of funds for, but not 
necessarily limited to, such objects as grants for scientific engineering 
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or technological projects, the support of scientific or research 
personnel, the purchase of equipment or supplies, the construction or 
modification of facilities, and the employment of consultants. In 
general, such allocations will be made for the support of activities, 
equipment and facilities in the space and associated science fields 
relevant to the objectives of the Board which are associated with the 
existing public or private agencies in the State, such as the public and 
private institutions of higher education, the Research Triangle 
Institute and similar entities. 

(2) The Board shall be responsible for the review of the expenditure of all 
funds allocated by the Board, subject to the provisions of the 
Executive Budget Act. 

(8) The Board’s activities shall be centered in the Research Triangle, and 
will be closely allied to the Research Triangle Institute. 

(4) The Board shall encourage liaison between industry, educational 
institutions, the Research Triangle of North Carolina, and federal 
agencies, such as the National Aeronautics and Space Administration, 
the Atomic Energy Commission, the Department of Defense, the 
National Science Foundation, and the National Institute of Health. 

(5) The Board shall hold regular meetings to inform industry of the 
possible space and nuclear applications which can accelerate the 
growth of the North Carolina industrial economy. 

(6) The Board shall encourage the cooperation of the State’s industrial 
community, to the end that industry shall assist in screening and 
identifying research results for possible industrial applications. 

(7) The Board will from time to time, arrange to have seminars, short 
courses, visits and practical demonstrations heid to foster interest in 
the results of research as a means of achieving economic progress. 
(1968, c. 1006, s. 4.) 


§ 143-381. Facilities; employees. — In order to effectuate the provisions of 
this Article, the Board shall be furnished suitable facilities at the Research 
Triangle, and shall, within the limits of funds provided by law, appoint such 
employees as shall be sufficient to carry out the provisions of this Article, such 
employees being subject to the provisions of Article 2, Chapter 143 of the 
General Statutes, entitled “State Personnel Department. ”'(1963, c. 1006, s. 5.) 

Editor’s Note. — Article 2 of this Chapter, provisions as to the State Pacanntel System, 
referred to in this section, was repealed by see § 126-1 et seq. 

Session Laws 1965, c. 640. For present 


§ 143-382. Per diem and expense allowances of members. — Members of 
the Board shall receive no compensation for their services other than such per 
diem allowances and allowance for travel expenses as may be provided in each 
biennial appropriation act for such members. (1968, c. 1006, s. 6.) 


§ 143-383. Budget. — The necessary expenditures of the Board shall be 
provided in a budget subject to the provisions of Article 1, Chapter 143 of the 
General Statutes, entitled “The Executive Budget Act.” (1963, c. 1006, s. 7.) 


ARTICLE 43. 


North Carolina Seashore Commission. 
§§ 143-384 to 143-391: Repealed by Session Laws 1969, c. 11438, s. 1. 


Cross Reference. — As to transfer of the and Development, see Editor’s note under § 
records, property, etc., of the Seashore  113-14.1. 
Commission to the Department of Conservation 
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ARTICLE 44, 
North Carolina Traffic Safety Authority. 


§ 143-392. Authority created; members. — There is hereby created the 
North Carolina Traffic Safety Authority, hereinafter called the Authority, 
which shall be composed of the following officials: the Governor, who shall be 
chairman, the Commissioners of Agriculture, Insurance, Labor, and Motor 
Vehicles, the chairman of the Board of Transportation, the Superintendent of 
Public Instruction, the Secretary of Human Resources, the Attorney General, 
the chairman of the Industrial and Utilities Commissions, the President of the 
North Carolina Traffic Safety Council, Inc., and one member each from the 
Senate and House of Representatives to be appointed by the presiding officers 
thereof. (1965, c. 541, s. 1; 1973, c. 476, s. 128; c. 507, s. 5.) 

Editor’s Note. — The first 1973 amendment State Government Reorganization. — The 
substituted “Secretary of Human Resources” Traffic Safety Authority was transferred to the 
for “State Health Director.” Department of Transportation and Highway 

The second 1973 amendment substituted Safety by § 143A-102, enacted by Session Laws 
“Board of Transportation” for “State Highway 1971, c. 864. 

Commission.” 


§ 143-393. Duties. — It shall be the duty of the Authority to undertake a 
thorough and objective analysis of the State’s traffic problem, make an 
inventory and appraisal of what is currently being done by each official agency, 
survey available resources and facilities, and determine what additional 
programs need to be instituted or what existing programs need to be improved. 
On the basis of its studies, a written statement of agreed upon needs shall be 
developed and priorities established. Said written statement of needs shall be 
periodically updated and submitted to the chairman as deemed advisable but at 
least once each year in the month of January. (1965, c. 541, s. 2.) 


§ 143-394. Meetings. — The Authority shall meet at the call of the 
chairman but not less than once every three months. (1965, c. 541, s. 3.) 


§ 143-395. Authority not to exercise powers or duties of other 
departments or agencies. — The Authority shall exercise no powers or duties 
now vested in any other department or agency of State government except as 
provided in this Article. (1965, ¢. 541, s. 4.) 


ARTICLE 45. 
North Carolina American Revolution Bicentennial Commission. 


$§ 143-396 to 143-399: Repealed by Session Laws 1973, c. 476, s. 70, effective 
July 1, 1973. 

Cross Reference. — For present provisions 
as to the American Revolution Bicentennial 
Committee, see §§ 143B-81, 143B-82. 


ARTICLE 46. 


Governor’s Committee on Law and Order. 


§§ 143-400 to 143-402.2: Repealed by Session Laws 1969, c. 1145, s. 4. 

Cross Reference. — As to transfer of on Law and Order, were added by Session Laws 
functions, property, etc., of the Governor’s 1967, c. 65, and amended by Session Laws 1969, 
Committee on Law and Order to the ec. 57. Former §§ 143-402.1 and 143-402.2, 
Department of Local Affairs, see § 143-326. relating to the executive director, staff and 

Kditor’s Note. — Former §§ 143-400 to consultants of the Committee, were added by 
143-402, relating to the Governor’s Committee Session Laws 1969, c. 57. 
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ARTICLE 47. 
Promotion of Arts. 


§ 143-403. ‘‘Arts’’ defined. — The term “arts” includes, but is not limited 
to: music, dance, drama, creative writing, architecture and allied fields, 
painting, sculpture, photography, crafts, television, radio, and the execution 
and exhibition of such major art forms. (1967, c. 164, s. 1; 1973, c. 476, s. 79.) 


Cross Reference. — As to the North the former second paragraph, relating to the 
Carolina Arts Council, see §§ 143B-87, 143B-88. creation and organization of the North Carolina 
Editor’s Note. — The 1973 amendment Arts Council. 


deleted the former first and third sentences and 


§§ 143-404, 143-405: Repealed by Session Laws 19738, c. 476, s. 79, effective 
July 1, 1973. 


§ 143-406. Duties of Department of Cultural Resources. — ‘The 
Department of Cultural Resources shall take action to carry out the following 
purposes as funds and staff permit: 

(1) Study, collect, maintain, and otherwise disseminate factual data and 
pertinent information relative to the arts; 

(2) Assist local organizations and the community at large with needs, 
resources and opportunities in the arts; 

(3) Serve as an agency through which various public and nonpublic 
organizations concerned with the arts can exchange information, 
coordinate programs and stimulate joint endeavors; 

(4) Identify research needs, encourage research and ‘assist in obtaining 
funds for research; 

(5) Assist in bringing the highest obtainable quality in the arts to the 
State; promote the maximum opportunity for the people to 
experience, enjoy, and profit from those arts. 

The Department of Cultural Resources shall, in addition to such other 
recommendations, studies and plans as it may submit from time to time, 
submit a biennial report of progress to the Governor, and thus, to the General 
Assembly. (1967, c. 164, s. 4; 1973, c. 476, s. 79.) 


Editor’s Note. — The 1973 amendment introductory paragraph and “Department of 
substituted “Department of Cultural Re- Cultural Resources” for “Council” in the last 
sources” for “Council, through its executive paragraph. 
director, staff and members” in_ the 


§ 143-407. Appropriation; funds. — In addition to the appropriations out 
of the general fund of the State, the Department may accept gifts, bequests, 
devises, matching funds, or other considerations for use in promoting the arts. 
(1967, c. 164, s. 5; 1973, ¢. 476, S19.) 

Editor’s Note — The 1973 amendment _ the middle of the section and “arts” for “work 
substituted “Department” for “Council” near of the Council” at the end of the section. 


§ 143-408: Repealed by Session Laws 1973, c. 476, s. 79, effective July 1, 
1973. 


ARTICLE 48, 
Executive Mansion. 


§ 143-409: Repealed by Session Laws 1973, c. 476, s. 67, effective July 1, 
973. 


§ 143-410. Purpose. — The purpose of the Department of Cultural 
Resources shall be: 
(1) To preserve and maintain the Executive Mansion, located at 200 North 
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Blount Street, Raleigh, North Carolina, as a structure having 
historical significance and value to the State of North Carolina; 

(2) To improve the furnishing of the Executive Mansion by encouraging 
gifts and objects of art, furniture and articles which may have 
historical value, and to approve major changes in the furnishings of 
the Mansion; 

(3) To recommend to the Department of Administration any major 
renovations to the Executive Mansion which the Department of 
Cultural Resources deems necessary to preserve and maintain the 
structure; 

(4) To keep a complete list of all gifts and articles received, together with 
their history and value; and 

(5) To publicize work of the Executive Mansion Fine Arts Committee. 

(IS6TrG: 213s. 2: 1973; co 47648. 67%) 

Cross Reference. — As to the Executive 

Mansion Fine Arts Committee, see §§ 143B-79, 


“and to request the assistance of the State 
Department of Archives and History for 


143B-80. this purpose” preceding the semicolon in 
Editor’s Note. — The 1973 amendment subdivision (4) and substituted “Executive 
substituted “Department of Cultural Re- Mansion Fine Arts Committee” for 
sources” for “Commission” in the introduc- “Commission” in subdivision (5). 

tory language and in subdivision (3), deleted | 

§ 143-411. Powers of Department of Cultural Resources. — The 


Peete! of Cultural Resources is hereby empowered on behalf of the State 
of North Carolina to receive gifts, contributions of money and objects of art 
consistent with the purpose for which the Department is created. Title to all 
gifts, articles and moneys received: by the Department shall be vested in the 
State of North Carolina and shall remain in the custody and control of the 
Department. The Department is authorized to accept loans of furniture and 
other objects as, in its discretion, it deems suitable. The Department is 
empowered to employ clerical assistance on such basis as it may deem 
reasonable. Provided, however, that the salary of such person shall be paid out 
of funds the Department has received in the conduct of its work, and it is 
specifically provided that no other funds belonging to the State of North 
Carolina NAL be used for this purpose. (1967, c. 273, s. 3; 19738, c. 476, s. 67.) 
Editor’s Note. — The 1973 amendment the 

substituted “Department of Cultural Re- three 


section and deleted the former last 
sentences, relating to expenditure 


sources” for “Commission” near the begin- 
ning of the first sentence and “Department” for 
“Commission” throughout the remainder of 


of funds and other powers and duties of 
the former Executive Mansion Fine Arts 


Commission. 


8§ 143-412 to 143-414: Repealed by Session Laws 1973, c. 476, s. 67, effective 
July 1, 1973. 


§ 143-415. Authority, etc., of Department of Administration not affected. 
— This Article shall not be construed as divesting the Department of 
Administration of any powers, duties and authority relating to the budget or 
the operation and maintenance of the Executive Mansion. (1967, c. 278, s. 7.) 


ARTICLE 49. 
North Carolina Human Relations Commission. 


§ 143-416. North Carolina Human Relations Commission created; 
membership; chairman and vice-chairman. — There is hereby created the 
North Carolina Human Relations Commission, which shall be composed of a 
chairman, a vice-chairman, and 18 members, all appointed by the Governor. 
The Commission, for administrative and budget purposes, shall be a part of the 
Department of Administration. The chairman, vice-chairman and all members 
shall serve at the pleasure of the Governor. 
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Any public officer appointed to the Commission shall serve ex officio, in 
addition to his regular duties imposed by law. (1967, c. 992, s. 1; 1971, c. 674.) 

Editor’s Note. — The 1971 amendment State Government Reorganization. — The 
substituted “Human Relations Commission” for North Carolina Human Relations Commission 
“Good Neighbor Council” in the first sentence was transferred to the Department of 
of the first paragraph and “Commission” for Administration by § 1438A-90, enacted by 
“Council” in the second sentence of the first Session Laws 1971, c. 864. 
paragraph and in the second paragraph. 


§ 143-417. Duties of Commission. — It shall be the duty of the 
Commission: 


(1) To study problems in the area of human relations; 

(2) To promote equality of opportunity for all citizens; 

(3) To promote understanding, respect, and goodwill among all citizens; 

(4) To provide channels of communication among the races; 

(5) To encourage the employment of qualified people without regard to 
race; 

(6) To encourage youth to become better trained and qualified for 
employment; 

(7) To receive and expend gifts and grants from public and private donors; 

(8) To enlist the cooperation and assistance of all State and Local 
governmental officials in the attainment of the objectives of the 
Commission; 


(9) To assist local good neighbor councils and biracial, human relations 
committees in promoting activities related to the functions of the 
Commission enumerated above; and 

(10) To make a biennial report of its activities to the Governor and the 
General Assembly. (1967, c. 992, s. 2; 1971, c. 674.) 

Editor’s Note. — The 1971 amendment 
substituted “Commission” for “Council” in 
three places in the section. 


§ 143-418. Director. — (a) The Director of the North Carolina Human 
Relations Commission shall be appointed by and serve at the pleasure of the 
Governor. 


(b) The Director shall be the executive officer of the Commission and shall 
execute all orders, rules, and regulations adopted by the Commission. He shall, 
with the approval of the Governor, appoint, promote, demote, discharge, and 
prescribe the duties of all emplovees of the Commission. (1967, c. 992, s. 3; 1969, 
COD eS OT iece Olan 

Editor’s Note. — The 1971 amendment “Commission” for “Council” in three places in 
substituted “Human Relations Commission” for — subsection (b). 

“Good Neighbor Council” in subsection (a) and 


§ 143-419. Headquarters; meetings; other’ officers. — (a) The 
headquarters and main offices of the Commission shall be located in Raleigh. 

(b) The Commission shall meet once each 90 days at such time and place as 
the Commission or chairman may prescribe. The Commission may also hold 
special meetings at any time or place within the State on the call of the 
chairman or the Governor. One half of the membership of the Commission 
shall constitute a quorum for conduct of official business of the Commission. 
The chairman and vice-chairman shall be counted as members for the purpose 
of determining a quorum. 


(c) The Commission shall select a recording secretary from among its 
membership. The secretary shall be responsible for keeping the minutes of all 
meetings, and the minutes shall at all times be open to public inspection. 


(d) The chairman and vice-chairman may appoint an executive committee 
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and other necessary officers, subject to the approval of the Governor. (1967, c. 
992, s. 4; 1971, c. 674.) 
Editor’s Note. — The 1971 amendment 
substituted “Commission” for “Council” 
throughout the section. 


§ 143-420. Salaries; allowances. — (a) The salary of the Director shall be 
fixed by the Governor with the approval of the Advisory Budget Commission. 
The salaries of all other personnel of the Commission shall be fixed pursuant to 
the State Personnel Act. 

(b) The chairman, vice-chairman, and members of the Commission shall 
receive while engaged in the performance of their duties the subsistence and 
travel allowances established by G.S. 188-5 for members of State boards and 
commissions generally. (1967, c. 992, s. 5; 1969, c. 857, s. 2; 1971, c. 674.) 

Editor’s Note. — The 1971 amendment second sentence of subsection (a) and near the 
substituted “Commission” for “Council” in the beginning of subsection (b). 


§ 143-421. Advisory committee. — The Governor may appoint an advisory 
committee to the Commission. The members of the advisory committee shall 
serve at the pleasure of the Governor and shall receive no compensation. (1967, 
C992, 8-0. 1971" ce. 0T4,) 

Editor’s Note. — The 1971 amendment 
substituted “Commission” for “Council” at the 
end of the first sentence. 


§ 143-422. Transfer of funds and _ property. — All unexpended 
appropriations made to and other assets of the organization formed by 
executive order of the Governor and known as the North Carolina Human 
Relations Commission are hereby transferred to the Department of 
Administration for the use of the North Carolina Human Relations 
Commission as herein created. All records, files, publications and other papers 
belonging to the North Carolina Human Relations Commission shall become 
the records, files, publications, and papers of the North Carolina Human 
Relations Commission as herein created. (1967, c. 992, s. 7; 1971, c. 674.) 

Editor’s Note. — The 1971 amendment “Good Neighbor Council” throughout the 
substituted “Human Relations Commission” for _ section. 


ARTICLE 50. 
Commission on the Education and Employment of Women. 


§ 143-423. Declaration of policy. — It is hereby declared to be the policy of 
the State of North Carolina to develop the most efficient utilization of the skills 
of all its citizens. To this end, it is appropriate that the State make provision 
for the continuing review of the education and employment of women in North 
Carolina in relation to current needs. (1967, c. 1027, s. 1.) 

State Government Reorganization. — The Administration by § 143A-96, enacted by 
Commission on Education and Employment of Session Laws 1971, ec. 864. 

Women was transferred to the Department of 


§ 143-424. Commission continued; composition; appointment and terms 
of members. — The North Carolina Commission on the Education and 
Employment of Women, hereinafter called the Commission, shall continue its 
study, composed of seven members, all appointed by the Governor, with a wide 
range of interests. Four members shall be appointed for an initial term of one 
year, three members shall be appointed for an initial term of two years, all 
shall be appointed for two-year terms thereafter. (1967, c. 1027, s. 2.) 


§ 143-425. Officers; rules and regulations; quorum. — The Commission 
shall elect a chairman and a vice-chairman from among its members and adopt 
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its own rules and regulations. A majority of its members shall constitute a 
quorum. (1967, c. 1027, s. 3.) 


§ 143-426. Duties generally. — The Commission shall meet, study, plan 
and advise with the Governor, the departments of the State, and the State 
legislature and shall make such recommendations as it deems proper 


concerning the education and employment of women in the State of North 
Carolina. (1967, c. 1027, s. 4.) 


§ 143-427. Reports to General Assembly. — The Commission shall report 
its findings and recommendations to each session of the Generai Assembly. 
(1967, (C402 yes 55.) 


§ 143-428. Members to serve without compensation; subsistence and 
travel expenses. — Members of the Commission shall serve without 
compensation but they shall be paid the same subsistence and travel expenses 
as other State boards and commissions while engaged in the official 
performance of their duties, to be paid from funds appropriated for the 
expenses of the Commission. (1967, c. 1027, s. 6; 1969, c. 1187.) 


ARTICLE 51. 
Tobacco Museums. 


§§ 143-429, 143-430: Repealed by Session Laws 1978, c. 476, s. 116, effective 
July L973: 


§ 143-431. Tobacco museums. — It shall be the duty of the Department of 
Cultural Resources to establish, supervise, manage and maintain the tobacco 
museums. The Department of Cultural Resources may establish a reasonable 
fee for viewing the museums which fees shall be used to defray the expenses of 
the museums. To accomplish these purposes, the Department of Cultural 
Resources shall have authority to buy and sell real and personal property and 
to accept donations of real or personal property from any source. The 
Department of Cultural Resources shall not contract any debt in its purchase 
of real or personal property. (1969, c. 840, s. 3; 1973, c. 476, s. 116.) 

Editor’s Note. — The 1973 amendment * 
substituted “Department of Cultural Re- forraye 
sources” for “Board” in four places. 


§ 143-432. Location of museums. — One of the tobacco museums shall be 
located within Rockingham County at a site to be determined by the 
Department of Cultural Resources, and shall emphasize the history and 
development of tobacco manufacturing. One of the tobacco museums shall be 
located in Nash or Edgecombe Counties at a site to be determined by the 
Department of Cultural Resources and shall emphasize the history and 
development of growing and marketing of tobacco. (1969, c. 840, s. 4; 1973, e¢. 
476, s. 116.) 

Editor’s Note. — The 1973 amendment 
substituted “Department of Cultural Re- 
sources” for “Board” in two places. 


ARTICLE 51A. 
Tax Study Commission. 


§ 143-433. Tax Study Commission created. — There is hereby created a 
commission to be known as the Tax Study Commission for the study of the 
revenue structure of the State, to be composed of 11 members and who shall be 
appointed biennially as follows: five members shall be appointed by the 
Governor, three members shall be appointed by the President of the Senate 
and three members shall be appointed by the Speaker of the House. The term 
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of each member shall commence on July 1 of the year in which appointed, and 
each member shall serve until his successor is appointed and qualified. Any 
public officer appointed to the Commission shall serve ex officio in addition to 
his duties imposed by law. (1971, c. 1219, s. 1.) 


§ 143-433.1. Duties of Commission. — It shall be the duty of the 
Commission to study and review the tax laws of the State, both State and local 
laws, and to recommend such changes as it may deem advisable in the rates of 
taxation, together with the predicted revenue effects thereof, and with 
proposed alternate sources of revenue, to the end that the revenue system may 
be as stable and equitable as possible, and vet so fair when compared with the 
tax structures of other states that business enterprises and persons will be 
ei to locate and expand business in North Carolina. (1971, ¢. 1219, s. 
13 


§ 143-433.2. Organization of Commission. — Upon its appointment, the 
Commission shall organize by electing from its membership a chairman and a 
vice-chairman. The Secretary of Revenue shall serve as secretary to the 
Commission, but shall not be a member. The Commission is authorized, with 
the approval of the Governor, to employ such clerical and other assistance, 
professional advice and services as may be deemed necessary in the 
performance of its duties. (1971, c. 1219, s. 1; 1973, c. 476, s. 193.) 

Editor’s Note. — The 1973 amendment 
substituted “Secretary of Revenue” for 
“Director of Tax Research.” 


§ 143-433.3. Members to serve without compensation; subsistence and 
travel expenses. — Members of the Commission shall serve without 
compensation but they shall be paid such per diem and travel expenses as are 
provided for members of State boards and commissions generally. The 
expenses of the Commission shall be paid from the Contingency and 
Emergency Fund, but the total of such expenses of the Commission shall not 
exceed the sum of fifty thousand dollars ($50,000) per year. (1971, c. 1219, s. 1.) 


§ 143-433.4. Assistance to the Commission. — The Secretary of Revenue 
shall make themselves and their staffs [himself and his staff] available 
to the Commission, and the tax supervisors of the various counties shall 
render any assistance and service requested by the Commission. (1971, ec. 
1219, s. 1; 19738, c. 476,:'s. 193.) 

Editor’s Note. — The 1973 amendment “Commissioner of Revenue and the Director 
substituted “Secretary of Revenue” for of Tax Research.” 


§ 143-433.5. Reports to Governor and General Assembly. — ‘The 
Commission shall submit its report by September 1, 1974, and biennially 
thereafter, to the Governor for transmittal to the Advisory Budget 
Commission and to the next succeeding General Assembly. (1971, c. 1219, s. 1.) 


ARTICLE 52. 
Pesticide Board. 
Part 1. Pesticide Control Program: Organization and Functions. 


§ 143-434. Short title. — This Article may be cited as the North Carolina 
Pesticide Law of 1971. (1971, c. 832, s. 1.) 
Editor’s Note. — the Structural Pest Control Act of North 


Session Laws 1971, c. 832, ss. 5to 7, provide: Carolina of 1955, as amended (G.S. Chapter 106, 
“Sec. 5. This act shall not be deemed to repeal Article 4C). 
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“Sec. 6. No provision of this act is intended, 
nor shall be construed, to affect in any way any 
rights or interests (whether public or private): 

“(a) Now vested or accrued, in whole or in 
part, the validity of which might be sustained 
or preserved by reference to any provisions of 
law repealed by this act; 

“(b) Derived from, or which might be 
sustained or preserved in reliance upon, action 
heretofore taken (including the adoption of 
ordinances or resolutions) pursuant to or within 
the scope of any provision of law so repealed. 

“Sec. 7. (a) Notwithstanding any other 
provision of law, all existing rules and 
regulations concerning pesticides of the North 
Carolina Department of Agriculture and of any 
other department or agency of the State of 


CH. 143. STATE DEPARTMENTS, ETC. 


§ 143-435 


North Carolina, not inconsistent with the 
provisions: of this act, shall continue in full 
force and effect until repealed, modified or 
amended. 

“(b) No action or proceeding of any nature 
concerning pesticides (whether civil or criminal, 
judicial or administrative or otherwise) pending 
at the effective date of this act by or against or 
before the North Carolina Department of 
Agriculture or any other department or agency 
of the State of North Carolina shall be abated 
or otherwise affected by the adoption of this 
act.” 

Session Laws 1971, c. 832, s. 8, contains a 
severability clause. 

For a note on control of pesticides, see 49 
N.C.L. Rev. 529 (1971). 


§ 143-435. Preamble. — (a) The Legislative Research Commission was 
directed by House Resolution 1392 of the 1969 General Assembly “to study 
agricultural and other pesticides,’ and to report its findings and 
recommendations to the 1971 General Assembly. Pursuant to said Resolution a 
report was prepared and adopted by the Legislative Research Commission in 
1970 concerning pesticides. In this report the Legislative Research Commission 
made the following findings concerning the use and effects of pesticides and 
the need for legislation concerning control of pesticide use, of which the 
General Assembly hereby takes cognizance: 

(1) The use of chemical pesticides has developed since the 1940’s into a 
major, new billion-dollar industry. Pesticides have bettered the lot of 
mankind in many ways and especially have assisted the farmer by 
their contribution to a stable and inexpensive supply of high quality 
food, fiber and forest products. The control of insects, fungi and other 
pests is essential to the public health and welfare and specifically to 
the prevention of disease, to the production and preservation of food, 
fiber, and forests and to the protection of other aspects of modern 
civilization. 

(2) The use of pesticides for these important purposes is currently a 
matter of serious public concern and their use in some instances 
presents risks to man and the environment which must be weighed 
against the benefits of those uses in the overall public interest. 
Evidence is accumulating that extensive use of persistent pesticides 
poses hazards to health and the environment. Environmental 
problems resulting from the use, overuse and misapplication of some 
chemicals, and the disposal of unused chemicals and containers, have 
grown to the point where contamination of the environment is 
approaching significant proportions. There is concern among 
scientists and public health personnel about the long-term chronic 
effects of pesticide pollution on human health. Contamination by DDT 
has been shown to be global in extent. Moreover, recent experience in 
North Carolina and elsewhere has shown that the more toxic but less 
persistent pesticides cannot safely be substituted for the persistent 
“hard” pesticides without stringent safeguards. 

(3) More extensive observation, study and monitoring of the effectiveness 
and the use of pesticides and of undesirable side effects on man and on 
the environment and of their relative importance for the overall public 
health and welfare are desirable in the public interest. 

(4) Continued and strengthened control of the quality of pesticides and the 
control of labeling claims, direction for use and warnings are 
necessary for the protection of the purchasing public, including the 
household consumer, the farmer and other users. 
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(5) No existing legislation in North Carolina effectively limits or controls 
the use of pesticides. Misuse and misapplication of pesticides, while 
effectively controlled by law with respect to structural pest control 
operators, is not adequately controlled with respect to some other 
major groups of pesticide applicators. Careless disposal of unused 
pesticides and contaminated containers is not controlled by law, and 
no North Carolina legislation requires that pesticide dealers, who are 
the principal source of advice for many pesticide users, be qualified to 
give advice or be held responsible for their advice. These gaps in legal 
control of pesticides are important and should be remedied. 

(b) The purpose of this Article is to regulate in the public interest the use, 
application, sale, disposal and registration of insecticides, fungicides, 
herbicides, defoliants, desiccants, plant growth regulators, nematicides, 
rodenticides, and any other pesticides designated by the North Carolina 
Pesticide Board. New pesticides are continually being discovered or synthesized 
which are valuable for the control of insects, fungi, weeds, nematodes, rodents, 
and for use as defoliants, desiccants, plant regulators and related purposes. 
However, such pesticides may be ineffective or may seriously injure health, 
property, or wildlife if not properly used. Pesticides may injure man or 
animals, either by direct poisoning or by gradual accumulation of poisons in 
the tissues. Crops or other plants may also be injured by their improper use. 
The drifting or washing of pesticides into streams or lakes can cause 
appreciable danger to aquatic life. A pesticide applied for the purpose of killing 
pests in a crop, which is not itself injured by the pesticide, may drift and injure 
other crops or nontarget organisms with which it comes in contact. In 
furtherance of the findings and recommendations of the Legislative Research 
Commission, it is hereby declared to be the policy of the State of North 
Carolina that for the protection of the health, safety, and welfare of the people 
of this State, and for the promotion of a more secure, healthy and safe 
environment for all the people of the State, the future sale, use and application 
of pesticides shall be regulated, supervised and controlled by the State in the 
manner herein provided. (1971, c. 832, s. 1.) 


§ 143-436. North Carolina Pesticide Board; creation and organization. 
— (a) There is hereby established the North Carolina Pesticide Board which, 
together with the Commissioner of Agriculture, shall be responsible for 
carrying out the provisions of this Article. 

(b) The Pesticide Board shall consist of seven members, to be appointed by 
the Governor, as follows: 

(1) One member each representing the North Carolina Department of 
Agriculture, the North Carolina Department of Human Resources, 
and a State conservation agency. The persons so selected may be 
either members of a policy board or departmental officials or 
employees. 

(2) Arepresentative of the agricultural chemical industry. 

(3) A person directly engaged in agricultural production. 

(4) Two at- large members, from fields of endeavor other than those 
enumerated in subdivisions (2 (2) and (3) of this subsection, one of whom 
shall be a nongovernmental conservationist. 

(c) The members of the Pestidice Board shall serve staggered four-year 
terms. Of the persons originally appointed, the members representing State 
agencies shall serve two-year terms, and the four at-large members shall serve 
four-year terms. All members shall hold their offices until their successors are 
appointed and qualified. Any vacancy occurring in the membership of the 
Board prior to the expiration of the term shall be filled by appointment by the 
Governor for the remainder of the unexpired term. The Governor may at any 
time remove any member from the Board for gross inefficiency, neglect of 
duty, malfeasance, misfeasance, or nonfeasance in office. Each appointment to 
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fill a vacancy in the membership of the Board shall be of a person having the 
same credentials as his predecessor. 

(d) The Board shall select its chairman from its own membership, to serve 
for a term of two years. The chairman shall have a full vote. Any vacancy 
occurring in the chairmanship shall be filled by the Board for the remainder of 
the term. The Board may select such other officers as it deems necessary. 

(e) Any action of the Board shall require at least four concurring votes. 

(f) The members of the Board who are not officers or employees of the State 
shall receive for their services the per diem and compensation prescribed in 
G.S. 138-5. (1971, c. 832, s. 1; 1973, c. 476, s. 128.) 

Editor’s Note. — Pursuant to Session Laws’ Resources” has _ been _ substituted for 
1973, c. 476, s. 128, “Department of Human “Department of Health” in this section. 


§ 143-437. Pesticide Board; functions. — The Pesticide Board shall be the 
governing board for the programs of pesticide management and control set 
forth in this Article. The Pesticide Board shall have the following powers and 
duties under this Article: 

(1) To adopt rules and regulations and make policies for the programs set 
forth in this Article. 

(2) To carry out a program of planning and of investigation into 
long-range needs and problems concerning pesticides. 

(3) To collect, analyze and disseminate information necessary for the 
effective operation of the programs set forth in this Article. 

(4) To provide professional advice to public and private agencies and 
citizens of the State on matters relating to pesticides, in cooperation 
with other State agencies, with professional groups, and with North 
Carolina State University and other educational institutions. 

(5) To accept gifts, devises and bequests, and with the approval of the 
Governor to apply for and accept grants from the federal government 
and its agencies and from any foundation, corporation, association or 
individual, and may comply with the terms, conditions and 
limitations of the grant, in order to accomplish any of the purposes of 
the Board, such grant funds to be expended pursuant to the Executive 
Budget Act. 

(6) To inform and advise the Governor on matters involving pesticides, 
and to prepare and recommend to the Governor and the General 
Assembly any legislation which may be deemed proper for the 
management and control of pesticides in North Carolina. 

(7) To make annual reports to the Governor and to make such other 
investigations and reports as may be requested by the Governor or the 
General Assembly. (1971, c. 832, s. 1.) 


§ 143-438. Commissioner of Agriculture to administer and enforce 
Article. — The Commissioner of Agriculture shall have the following powers 
and duties under this Article: 

(1) To administer and enforce the provisions of this Article. 

(2) To attend all meetings of the Pesticide Board, but without power to 
vote (unless he be designated as the ex officio member of the Board 
from the Department of Agriculture). 

(3) To keep an accurate and complete record of all Board meetings and 
hearings, and to have legal custody of all books, papers, documents 
and other records of the Board. 

(4) To assign and reassign the administrative and enforcement duties and 
functions assigned to him in this Article to one or more of the 
divisions and other units within the Department of Agriculture. 

(5) To direct the work of the personnel employed by the Board and of the 
personnei of the Department of Agriculture who have responsibilities 
concerning the programs set forth in this Article. 
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(6) To delegate to any division head or other officer or employee of the 
Department of Agriculture any of the powers and duties given to the 
Department by statute or by the rules, regulations and procedures 
established pursuant to this Article. 

(7) To perform such other duties as the Board may from time to time 
direct. (1971, c. 832, s. 1.) 


§ 143-439. Pesticide Advisory Committee; creation and functions. — (a) 
There is hereby authorized the establishment of the Pesticide Advisory 
Committee, which shall assist the Board and the Commissioner in an advisory 
capacity on matters which may be submitted to it by the Board or the 
Commissioner, including technical questions and the development of rules and 
regulations. 

(b) The Pesticide Advisory Committee shall consist of 15 members to be 
appointed by the Board, as follows: three practicing farmers; one 
conservationist (at large); one ecologist (at large); one representative of the 
pesticide industry; one representative of agribusiness (at large); one local 
health director; three members of the North Carolina State University School 
of Agriculture and Life Sciences, at least one of which shall be from the area of 
wildlife and/or biology; one member each representing the North Carolina 
Department of Agriculture, the North Carolina Department of Human 
Resources and a State conservation agency; one representative of a public 
utility or railroad company which uses pesticides, or of the Board of 
Transportation. 

(c) Members of the Pesticide Advisory Committee shall serve at the pleasure 
of the Board. The members who are not officers or employees of the State shall 
receive regular State subsistence and travel expenses. (1971, c. 832, s. 1; 1973, c. 
A1O;S, 120, C. o0T, S, Dz) 


Editor’s Note. — Pursuant to Session Laws Session Laws 1971, ¢. 507, s. 5, substituted 
1973, c. 476, s. 128, “Department of Human “Board of Transportation” for “State Highway 
Resources” has been substituted for Commission” in subsection (b). 


“Department of Health” in subsection (b). 


Part 2. Regulation of the Use of Pesticides. 


§ 143-440. Restricted-use pesticides regulated. — (a) The Board may, by 
regulation after a public hearing, adopt and from time to time revise a list of 
restricted-use pesticides for the State or for designated areas within the State. 
The Board may designate any pesticide or device as a “restricted-use pesticide” 
upon the grounds that, in the judgment of the Board (either because of its 
persistence, its toxicity, or otherwise) it is so hazardous or injurious to persons, 
pollinating insects, animals, crops, wildlife, lands, or the environment, other 
than the pests it is intended to prevent, destroy, control, or mitigate that 
additional restrictions on its sale, purpose, use or possession are required. 

(b) The Board may include in any such restricted-use regulation the time 
and conditions of sale, distribution, or use of such restricted-use pesticides; 
may prohibit the use of any restricted-use pesticide for designated purposes or 
at designated places or times; may require the purchaser or user to certify that 
restricted-use pesticides will be used only as labeled or as further restricted by 
regulations; and may, if it deems it necessary to carry out the provisions of this 
Part, require that any or all restricted-use pesticides shall be purchased, 
possessed, or used only under permit of the Board and under its direct 
supervision in certain areas and/or under certain conditions or in certain 
quantities or concentrations except that any person licensed to sell such 
pesticides may purchase and possess such pesticides without a permit. The 
Board may require all persons issued such permits to maintain records as to 
the use of the restricted-use pesticides. The Board may authorize the use of 
restricted-use pesticides by persons licensed under the North Carolina 
Structural Pest Control Act without a permit. (1971, c. 832, s. 1.) 
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§ 143-441. Handling, storage and disposal of pesticides. — (a) The Board 
may adopt regulations: 

(1) Concerning the handling, transport, storage (which may include 
security precautions), display or distribution of pesticides, and 
concerning the disposal of pesticides and pesticide containers. 

(2) Restricting or prohibiting the use of certain types of containers or 
packages for specific pesticides. These restrictions may apply to type 
of construction, strength, and/or size to alleviate danger of spillage, 
breakage, or misuse. 

(b) No person shall handle, transport, store, display, or distribute pesticides 
in such a manner as to endanger man and his environment or to endanger food, 
feed, or any other products that may be transported, stored, displayed, or 
distributed with pesticides, or in any manner contrary to the regulations of the 
Board. 

(c) No person shall dispose of, discard, or store any pesticides or pesticide 
containers in such a manner as may cause injury to humans, vegetation, crops, 
livestock, wildlife, or to pollute any water supply or waterway, or in any 
manner contrary to the regulations of the Board. (1971, c. 832, s. 1.) 


§ 143-442. Registration. — (a) Every pesticide prior to being distributed, 
sold, or offered for sale within this State or delivered for transportation or 
transported in intrastate commerce or between points within this State 
through any point outside this State shall be registered in the office of the 
Board, and such registration shall be renewed annually. The applicant for 
registration shall file with the Board a statement including: 

(1) The name and address of the applicant and the name and address of 
the person whose name will appear on the label, if other than the 
applicant; 

(2) The name of the pesticide; 

(3) A complete copy of the labeling accompanying the pesticide and a 
Se of all claims to be made for it including directions for use; 
an 

(4) If requested by the Board a full description of the tests made and the 
results thereof upon which the claims are based. In the case of 
renewal of registration, a statement shall be required with respect to 
information which is different from that furnished when the pesticide 
was registered or last reregistered. 

(b) The applicant shall pay an annual registration fee of twenty-five dollars 
($25.00) for each brand or grade of pesticide registered. An additional 
twenty-five dollars ($25.00) delinquent registration penalty shall be assessed 
against the registrant for each brand or grade of pesticide which is marketed in 
North Carolina prior to registration as required by this Article. 

(c) The Board, when it deems necessary in the administration of this Article, 
may require the submission of the complete formula of any pesticide. 

(d) If it appears to the Board that the composition of an article is such as to 
warrant the proposed claims for it and if the article and its labeling and other 
material required to be submitted comply with the requirements of G.S. 
143-443 the Board shall register the article. If it does not appear to the Board 
that the article is such as to warrant the proposed claims for it or if the article 
and its labeling and other material required to be submitted do not comply 
with the provisions of this Part, it shall not register the article and in turn 
shall notify the applicant of the manner in which the article, labeling, or other 
material required to be submitted fail to comply. The Board, in accordance 
with the procedures specified herein, may suspend or cancel the registration of 
a pesticide whenever it does not appear that the article or its labeling complies 
with the provisions of this Part. Whenever an application for registration is 
refused or the Board proposes to suspend or cancel a registration, notice of 
such action shall be given to the applicant or registrant who shall have the 
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right within 10 days of receipt of such notice to request a hearing on the action 
or proposed action of the Board, as provided in G.S. 143-464. 

(e) The Board is authorized and empowered to refuse to register, or to 
cancel the registration of any or all brands and grades of pesticides as herein 
provided, if the registrant fails or refuses to comply with the provisions of this 
Part, or any rules and regulations promulgated thereunder, or, upon 
satisfactory proof that the registrant or applicant has been guilty of fraudulent 
and deceptive practices in the evasions or attempted evasions of the provisions 
of this Part, or any rules and regulations promulgated thereunder: Provided, 
that no registration shall be revoked or refused until the registrant or 
applicant shall have been given the opportunity for a hearing by the Board, as 
provided in G.S. 1438-464. 

(f) Notwithstanding any other provisions of this Part, registration is not 
required in the case of a pesticide shipped from one plant within this State to 
another plant within this State operated by the same person. 

(g) Any pesticide declared to be discontinued by the registrant must be 
registered by the registrant for one full year after distribution is discontinued. 
Any pesticide in channels of distribution after the aforesaid registration period 
may be confiscated and disposed of by the Board, unless the pesticide is 
acceptable for registration and is continued to be registered by the 
manufacturer or the person offering the pesticide for wholesale or retail sale. 
DN TARME ys i BW 6 pies ey Ba a ey ef) 

Editor’s Note. — The 1973 amendment rules and regulations promulgated thereunder, 
inserted “if the registrant fails or refuses to. or,” in subsection (e). The amendment also 
comply with the provisions of this Part, or any added subsection (g). 


§ 143-443. Miscellaneous prohibited acts. — (a) It shall be unlawful for 
any person to distribute, sell, or offer for sale within this State or deliver for 
transportation or transport in intrastate commerce or between points within 
this State through any point outside this State any of the following: 

(1) Any pesticide which has not been registered pursuant to the provisions 
of G.S. 143-442, or any pesticide if any of the claims made for it or any 
of the directions for its use differ in substance from the 
representations made in connection with the registration, or if the 
composition of a pesticide differs from its composition as represented 
in connection with its registration: Except that, in the discretion of 
the Board, a change in the labeling or formula of a pesticide may be 
made within a registration period without requiring reregistration of 
the product. 

(2) Any pesticide unless it is in the registrant’s or the manufacturer’s 
unbroken immediate container, and there is affixed to such container, 
and to the outside container or wrapper of the retail package, if there 
be one through which the required information on the immediate 
container cannot be clearly read, a label bearing: 

a. The name and address of the manufacturer, registrant, or person 
for whom manufactured; 

b. Baein AE, brand, or trademark under which said article is sold; 
an 

c. The net weight or measure of the content subject, however, to such 
reasonable variations as the Board may permit. 

(3) Any pesticide which contains any substance or substances in 
quantities highly toxic to man, determined as provided in G.S. 
143-444, unless the label shall bear, in addition to any other matter 
required by this Part: 

a. The skull and crossbones; 

b. The word “poison” prominently, in red, on a background of 
distinctly contrasting color; and 

c. A statement of an antidote for the pesticide. 
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(4) The pesticides commonly known as standard lead arsenate, basic lead 
arsenate, calcium arsenate, magnesium arsenate, zinc arsenate, zinc 
arsenite, sodium fluoride, sodium fluosilicate, and barium fluosilicate 
unless they have been distinctly colored or discolored as provided by 
regulations issued in accordance with this Part, or any other white or 
lightly colored pesticide which the Board, after investigation of and 
after public hearing on the necessity for such action for the protection 
of the public health and the feasibility of such coloration or 
discoloration, shall, by regulation, require to be distinctly colored or 
discolored; unless it has been so colored or discolored, provided, that 
the Board may exempt any pesticide to the extent that it is intended 
for a particular use or uses from the coloring or discoloring required 
or authorized by this section if the Board determines that such 
coloring or discoloring for such use or uses is not necessary for the 
protection of the public health. 

(5) Any pesticide which is adulterated or misbranded, (or any device 
which is misbranded). 

(6) Any pesticide in containers violating regulations adopted pursuant to 
G.S. 143-441. Pesticides found in containers which are unsafe due to 
damage or defective construction may be seized and impounded. 

(b) It shall be unlawful: 

(1) For any person to detach, alter, deface, or destroy, in whole or in part, 
any label or labeling provided for in this Part or regulations 
promulgated hereunder, or to add any substance to, or take any 
substance from a pesticide in a manner that may defeat the purpose of 
this Part; 

(2) For any person to use for his own advantage or to reveal, other than to 
the Board or proper officials or employees of the State or federal 
government or to the courts of this State in response to a subpoena, or 
to physicians, or in emergencies to pharmacists and other qualified 
persons, for use in the preparation of antidotes, any information 
relative to formulas of products acquired by authority of G.S. 143-442. 
(IOP Pe Soe, Sal.) 


§ 143-444. Determinations. — The Board is authorized: 
(1) To declare as a pest any form of plant or animal life or virus which is 
injurious to plants, man, domestic animals, articles, or substances; 
(2) To determine whether pesticides are highly toxic to man; and 
(3) To determine standards of coloring or discoloring for pesticides, and to 
subject pesticides to the requirements of G.S. 143-443(a) (4). (1971, e. 
832, 8.513) 


143-445. Exemptions. — (a) The penalties provided for violations of G.S. 
143-443(a) shall not apply to: 

(1) Any carrier while lawfully engaged in transporting pesticides within 
this State, if such carrier shall, upon request, permit the Board or its 
designated agent to copy all records showing the transactions in and 
movement of the articles; 

(2) Public officials of this State or local subdivisions thereof and the 
et government engaged in the performance of their official 

utiles; 

(3) The manufacturer or shipper of a pesticide for experimental use only, 

a. By or under the supervision of an agency of this State or of the 
federal government authorized by law to conduct research in the 
field of pesticides, or 

b. By others if the pesticide is not sold and if the container thereof is 
plainly and conspicuously marked “For experimental use only — 
Not to be sold,” together with the manufacturer’s name and 


342 


§ 143-446 CH. 143. STATE DEPARTMENTS, ETC. § 143-447 


address; (except that if a written permit has been obtained from 
the Board, pesticides may be sold for experimental purposes 
subject to such restrictions and conditions as may be set forth in 
the permit). 

(b) No article shall be deemed in violation of this Part when intended solely 
for export to a foreign country, and when prepared or packed according to the 
specifications or directions of the purchaser. If not so exported, all the 
provisions of this Part shall apply. (1971, c. 832, s. 1.) 


§ 143-446. Samples; submissions. — (a) The Board, or its agent, is 
authorized and directed to sample, test, inspect and make analyses of 
pesticides sold or offered for sale or distributed within this State, at time and 
place and to such an extent as it may deem necessary to determine whether 
such pesticides are in compliance with the provisions of this Article. The Board 
is authorized to adopt regulations concerning the collection and examination of 
samples (or devices), and to adopt regulations establishing tolerances providing 
for reasonable deviations from the guaranteed analysis. 

(b) The official analysis shall be made from the official sample. A sealed and 
identified sample, herein called “official check sample” shall be kept until the 
analysis is completed on the official sample, except that the registrant may 
obtain upon request a portion of said official sample. If the official analysis 
conforms with the provisions of this Part, the official check sample may be 
destroyed. If the official analysis does not conform with the provisions of this 
Part, then the official check sample shall be retained for a period of 90 days 
from the date of the certificate of analysis of the official sample. 

(c) The Board, of its own motion or upon complaint, may cause an 
examination to be made for the purpose of determining whether any pesticide 
complies with the requirements of this Part. If it shall appear from such 
examination that a pesticide fails to comply with the provisions of this Part, 
the Board may cause notice to be given to the offending person in the manner 
provided in G.S. 143-464, and the proceedings thereupon shall be as provided in 
such section; provided that pesticides may be seized and confiscated as 
provided in G.S. 143-447. 

(d) The Board shall, by publication in such manner as it may prescribe, give 
notice of all judgments entered in actions instituted under the authority of this 
Article. (1971, c. 832, s. 1.) 


§ 143-447. Emergency suspensions; seizures. — (a) Notwithstanding any 
other provision of this Article, the Board may, when it finds that such action is 
necessary to prevent an imminent hazard to the public, or any other nontarget 
organism or segment of the environment, by order, suspend the registration of 
a pesticide immediately. In such case, it shall give the registrant prompt notice 
of such action and afford the registrant the opportunity for an expedited 
hearing. Final orders of the Board under this Part shall be subject to review as 
provided for in G.S. 143-464. Such review shall be instituted within 30 days 
after receipt by the applicant for registration or registrant of the Board’s order. 
In no event shall registration of a pesticide be construed as a defense to any 
charge of an offense prohibited under this Article. 

(b) It shall be the duty of the Board to issue and enforce a written or printed 
“stop sale, stop use, or removal” order to the owner or custodian of any lot of 
pesticide and for the owner or custodian to hold said lot at a designated place 
when the Board finds said pesticide is being offered or exposed for sale in 
violation of any of the provisions of this Article until the law has been complied 
with and said pesticide is released in writing by the Board or said violation has 
been otherwise legally disposed of by written authority. The Board shall 
release the pesticide so withdrawn when the requirements of the provisions of 
this Article have been complied with and upon payment of all costs and 
expenses incurred in connection with the withdrawal. The registrant of a 
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pesticide found deficient in active ingredients shall be subject to a penalty for 
the deficiency. The deficiency penalty shall be three times the percentage 
deficiency times the retail value as established by the consignee at the time of 
sampling, but not less than twenty-five dollars ($25.00). 

(c) Any pesticide (or device) that is distributed, sold, or offered for sale 
within this State or delivered for transportation or transported in intrastate 
commerce between points within this State through any point outside this 
State shall be liable to be proceeded against in superior court in any county of 
the State where it may be found and seized for confiscation by process or libel 
for condemnation: 

(1) In the case of a pesticide, 
a. If itis adulterated or misbranded, 
b. If it has not been registered under the provisions of G.S. 143-442, 
ce. If it fails to bear on its label the information required by this Part, 
d. If it is a white or lightly colored pesticide and is not colored as 
required under this Part. 
(2) In the case of a device, if it is misbranded. 

(d) If the article is condemned, it shall, after entry of decree, be disposed of 
by destruction or sale as the court may direct and the proceeds, if such article 
is sold, less legal costs, shall be paid to the State Treasurer; provided that the 
article shall not be sold contrary to the provisions of this Part; and provided 
further that upon payment of costs and execution and delivery of a good and 
sufficient bond conditioned that the article shall not be disposed of unlawfully, 
the court may direct that said article be delivered to the owner thereof for 
relabeling or reprocessing or disposal, as the case may be. 

(e) When a decree of condemnation is entered against the article, court costs 
and fees and storage and other proper expenses shall be awarded against the 
person, if any, intervening as claimant of the article. (1971, c. 832, s. 1.) 


Part 3. Pesticide Dealers and Manufacturers. 


§ 143-448. Licensing of pesticide dealers; fees. — (a) No person shall act 
in the capacity of a pesticide dealer, or shall engage or offer to engage in the 
business of, advertise as, or assume to act as a pesticide dealer unless he is 
licensed annually as provided in this Part. A separate license and fee shall be 
obtained for each location or outlet from which restricted-use pesticides are 
distributed, sold, held for sale, or offered for sale. 

(b) Applications for a pesticide dealer license shall be in the form and shall 
contain the information prescribed by the Board. Each application shall be 
accompanied by a fee of twenty-five dollars ($25.00). All licenses issued under 
this Part shall expire on December 31 of the year for which they are issued. 

(c) The license for a pesticide dealer may be renewed annually upon 
application to the Board, accompanied by a fee of twenty-five dollars ($25.00) 
for each license, on or before the first day of January of the calendar year for 
which the license is issued. 

(d) If an application for renewal of a pesticide dealer’s license is not filed on 
or before January 1 of any year, a penalty of twenty-five percent (25% ) of the 
renewal fee shall be assessed and added to the fee, and shall be paid by the 
applicant before the renewal license is issued, but such penalty shall not apply 
if the applicant furnishes an affidavit that he has not distributed, sold, held for 
sale or offered for sale any restricted-use pesticide subsequent to the expiration 
of his prior license. 

(e) Every licensed pesticide dealer who changes his address or place of 
business shall immediately notify the Board. 

(f) The Board shall issue to each applicant that satisfies the requirements of 
this Part a license which entitles the applicant to conduct the business 
described in the application for the calendar year for which the license is 
issued, unless the license is sooner revoked or suspended. (1971, c. 832, s. 1.) 
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§ 143-449. Qualifications for pesticide dealer license; examinations. — 
(a) An applicant for a license must present evidence satisfactory to the Board 
concerning his qualifications for such license. The basic qualifications shall be: 

(1) Two years as an employee or owner-operator in the field of pesticide 
sales. One or more years training in pesticides and control of pests 
under university or college supervision may be substituted for 
practical experience. Each year of such training may be substituted 
for one year of practical experience; or 

(2) A degree from a recognized college or university with training in 
entomology, plant pathology, weed science or related. subjects 
including sufficient practical experience in pesticide use under proper 
supervision. 

(b) Each applicant shall satisfy the Board as to his responsibility in carrying 
on the business of a pesticide dealer. Each applicant for an original license 
must demonstrate upon written, or written and oral, examination to be 
prescribed by the Board his knowledge of pesticides, their usefulness and their 
hazards; his competence as a pesticide dealer; and his knowledge of the laws 
and regulations governing the use and sale of pesticides. 

(c) The Board shall by regulation: 

(1) Designate what persons or class of persons shall be required to pass 
the examination in the case of a pesticide dealer operating more than 
one location, and in the case of an applicant that is a corporation, 
governmental unit or agency, or other organized group; 

(2) Provide for renewal license examinations at intervals not more 
frequent than four years. (1971, c. 832, s. 1.) 


§ 143-450. Employees of pesticide dealers; dealer’s responsibility. — 
(a) Every licensed pesticide dealer shall submit to the Board Siieaeh applica- 
tion for an original or renewal license, and at such other times as the Board 
may prescribe, the names of all persons employed by him who sell or recom- 
mend “restricted-use pesticides.” 

(b) Each pesticide dealer shall be responsible for the actions of every person 
who acts as his employee or agent in the solicitation or sale of pesticides, and in 
all claims and recommendations for use or application of pesticides. (1971, ce. 
Boe selt) 


§ 143-451. Denial, suspension, revocation of license. — (a) The Board may 
suspend for not longer than 10 days, pending inquiry, and, after opportunity 
for a hearing, the Board may deny, suspend, revoke, or modify the provision of 
any license issued under this Part, if it finds that the applicant or licensee or 
his employee has committed any of the following acts, each of which is declared 
to be a violation of this Part: 

(1) Made false or fraudulent claims through any media, misrepresenting 
the effect of materials or methods to be utilized or sold; 

(2) Made a pesticide recommendation not in accordance with the label 
registered pursuant to this Article; 

(3) Violated any provision of this Article or of any rule or regulation 
adopted by the Board or of any lawful order of the Board; 

(4) Failed to pay the original or renewal license fee when due, and 

continued to sell restricted-use pesticides without paying the license 

fee, or sold restricted-use pesticides without a license; 

(5) Was guilty of gross negligence, incompetency or misconduct in acting 
as a pesticide dealer; 

(6) Refused or neglected to keep and maintain the records required by this 
Article, or to make reports when and as required, or refusing to make 
these records available for audit or inspection; 

(7) Made false or fraudulent records, invoices, or reports; 

(8) Used fraud or misrepresentation in making an application for a license 
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or renewal of a license, or in selling or offering to sell restricted-use 
pesticides; 

(9) Refused or neglected to comply with any limitations or restrictions on 
or in a duly issued license or permit; 

(10) Aided or abetted a licensed or an unlicensed person to evade the 
provisions of this Article, combined or conspired with such a licensed 
or unlicensed person to evade the provisions of this Article, or allowed 
one’s license to be used by an unlicensed person; 

(11) Impersonated any state, county, or city inspector or official; 

(12) Stored or disposed of containers or pesticides by means other than 
those prescribed on the label or adopted regulations. 

(b) Any licensee whose license is revoked under the provisions of this Article 
shall not be eligible to apply for a new license hereunder until such time has 
elapsed from the date of the order revoking said license as established by the 
Board (not to exceed two years), or if an appeal is taken from said order or 
revocation, not to exceed two years from the date of the order or final 
judgment sustaining said revocation. (1971, c. 882, s. 1.) 


Part 4. Pesticide Applicators and Consultants. 


§ 143-452. Licensing of pesticide applicators; fees. — (a) No person shall 
engage in the business of pesticide applicator within this State at any time 
unless he is licensed annually as a pesticide applicator by the Board. 

(b) Applications for a pesticide applicator license shall be in the form and 
shall contain the information prescribed by the Board. Each application shall 
be accompanied by a fee of twenty-five dollars ($25.00) for each pesticide 
applicator’s license. In addition, an annual inspection fee of ten dollars ($10.00) 
shall be submitted for each aircraft to be licensed. Should any aircraft fail to 
pass inspection, making it necessary for a second inspection to be made, the 
Board shall require an additional ten dollar ($10.00) inspection fee. In addition 
to the required inspection, unannounced inspections may be made without 
charge to determine if equipment is properly calibrated and maintained in 
conformance with the laws and regulations. All aircraft licensed to apply 
pesticides shall be identified by a license plate or decal furnished by the Board 
at no cost to the licensee, which plate or decal shall be affixed on the aircraft in 
a location and manner prescribed by the Board. No applicator inspection or 
license fee, original or renewal, shall be charged to State agencies or local 
governments or their employees. Inspections of ground pesticide application 
equipment may be made. Any such equipment determined to be faulty or 
unsafe shall not be used for the purpose of applying a pesticide(s) until such 
time as proper repairs and/or alterations are made. | 

(c) If the application for renewal of any license provided for in this Part is 
not filed prior to January 1 in any year, a penalty fee of twenty-five percent 
(25%) shall be assessed and added to the original fee and shall be paid by the 
applicant before the renewal license shall be issued. 

(d) The Board shall classify licenses to be issued under this Part. Separate 
classifications or subclassifications shall be specified for (i) ground and aerial 
methods of application, and (ii) State and local government units engaged in 
the control of rodents and insects of public health significance. The Board may 
include such further classifications and subclassifications as the Board 
considers appropriate, including provisions for licensing of apprentice pesticide 
applicators. For aerial applicators, a license shall be required for both the 
contractor and the pilot. Each classification and subclassification may be 
subject to separate testing procedures and requirements. 

(e) Every licensed pesticide applicator who changes his address shall 
immediately notify the Board. 

(f) If the Board finds the applicant qualified to apply pesticides in the 
classifications he has applied for and, if the applicant files the bond or 
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insurance required under G.S. 143-467, and if the applicant applying for a 
license to engage in aerial application of pesticides has met all of the 
requirements of the Federal Aviation Agency to operate the equipment 
described in the application, the Board shall issue a pesticide applicator’s 
license limited to the classifications for which he is qualified. Every such 
license shall expire at the end of the calendar year of issue unless it has been 
revoked or suspended prior thereto by the Board for cause, or unless such 
financial security required under G.S. 143-467 is dated to expire at an earlier 
date, in which case said license shall be dated to expire upon expiration date of 
said financial security. The license may restrict the applicant to the use of a 
certain type or types of equipment or pesticides or to certain areas if the Board 
finds that the applicant is qualified to use only such type or types. If a license 
is not issued as applied for, the Board shall inform the applicant in writing of 
the reasons therefor. 

(g) A pesticide applicator’s license shall not be transferable. When there is a 
transfer of ownership, management, or operation of a business of a licensee 
hereunder, the new owner, manager, or operator (as the case may be) whether 
it be an individual, firm, partnership, corporation, or other entity, shall have 90 
days from such sale or transfer, or until the next meeting of the Board 
following the expiration of said 90-day period, to have a qualified licensee to 
operate said business. 

(h) Any licensee whose license is lost or destroyed may secure a duplicate 
license for a fee of two dollars ($2.00). (1971, c. 832, s. 1; 1973, c. 3889, ss. 2, 5.) 


Editor’s Note. — The 1973 amendment, in 
subsection (b), rewrote the former second 
sentence as the present second and third 
sentences, deleting, at the end of the present 


fee” in the fourth sentence, 
substituted “aircraft licensed to apply 
pesticides” for “licensed equipment” and 
inserted “on the aircraft” and deleted “upon 


the original 


third sentence, a provision for a fee for each 
piece of ground equipment to be licensed, 
substituted “aircraft” for “equipment” and 


such equipment” preceding “as prescribed” in 
the sixth sentence and added the eighth and 
ninth sentences. The amendment also rewrote 
subsection (d). 


“additional ten dollar ($10.00) inspection fee” 
for “added inspection fee in the same amount as 


§ 143-453. Qualifications for pesticide applicator’s license; examina- 
tions. — (a) An applicant for a license must present satisfactory evidence 
to the Board concerning his qualifications for such license. The basic qualifi- 
cations shall be: 

(1) Two years as an employee or owner-operator in the field of pesticide 
application. One or more years training in specialized pesticide 
application and control of pests under university or college 
supervision may be substituted for practical experience. Each year of 
such training may be substituted for one year of practical experience; 
or 

(2) A degree from a recognized college or university with training in 
entomology, sanitary or public health engineering, plant pathology, 
weed science or related subjects, including sufficient practical 
experience in pesticide application under proper supervision; or 

(3) As to a local government employee dispensing only pesticides designed 
to destroy or repel insects of public health significance or to control 
rodents, sufficient experience to satisfy the Board of his ability to 
properly dispense such pesticides; or 

(4) As to apprentice aerial pesticide applicators who have met all 
requirements of the FAA, 30 hours of low-level flying while applying 
water or other inert substance under the direction and supervision of 
a licensed pesticide applicator (pilot), provided that aerial applications 
of pesticides by licensed apprentice aerial pesticide applicators are 
ears the direction and supervision of a licensed pesticide applicator 
pilot). 
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(b) Each applicant shall satisfy the Board as to his knowledge of the laws 
and regulations governing the use and application of pesticides in the 
classifications he has applied for (manually or with various equipment that he 
may have applied for a license to operate), and as to his responsibility in 
carrying on the business of a pesticide applicator. Each applicant for an 
original license must demonstrate upon written, or written and oral, 
examination to be prescribed by the Board his knowledge of pesticides, their 
usefulness and their hazards; his competence as a pesticide applicator; and his 
knowledge of the laws and regulations governing the use and application of 
pesticides in the classification for which he has applied. 

(c) The Board shall by regulation: 

(1) Designate what persons or class of persons shall be required to pass 
the examination in the case of an applicant that is a corporation or 
governmental unit or agency; 

(2) Provide for license renewal examinations at intervals not more 
frequent than four years. (1971, c. 832, s. 1; 1973, c. 389, s. 4.) 


Editor’s Note. — The 1973 amendment 
added subdivision (4) of subsection (a). 


§ 143-454. Solicitors, salesmen and operators; applicator’s responsi- 
bility. — (a) Every licensed pesticide applicator shall submit to the Board 
with each application for an original or renewal license, and at such other 
times as the Board may prescribe, the names of all solicitors, salesmen and 
operators employed by him. 

(b) Each licensed pesticide applicator shall be responsible for solicitors, 
salesmen, and operators in his employment to assure that pesticides are used 
in a manner consistent with the intent of this Article. (1971, c. 832, s. 1.) 


§ 143-455. Pest control consultant license. — (a) No person shall perform 
services as a pest control consultant without first procuring from the Board a 
license. Applications for a consultant license shall be in the form and shall 
contain the information prescribed by the Board. The application for a license 
shall be accompanied by an annual fee of twenty-five dollars ($25.00). 

(bo) An applicant for a consultant license must present satisfactory evidence 
to the Board concerning his qualifications for such license. The basic 
qualifications shall be: 

(1) Two years of experience in the field of pesticide consulting, or in such 
related field or fields as the Board may deem an acceptable 
equivalent. One or more years training in specialized pesticide 
consultation or such related fields as the Board may deem an 
acceptable equivalent, under university or college supervision, may be 
substituted for practical experience. Each year of such training may 
be substituted for one year of practical experience; or 

(2) A degree from a recognized college or university with training in 
entomology, sanitary or public health engineering, plant pathology, 
weed science or related subjects, including sufficient practical 
experience in pesticide application under proper supervision. 

(c) Each applicant shall satisfy the Board as to his responsibility in carrying 
on the business of a pesticide consultant. Each applicant for an original license 
must demonstrate upon written, or written and oral, examination to be 
prescribed by the Board his knowledge of pesticides, their usefulness and their 
hazards; his competence as a pesticide consultant; and his knowledge of the 
laws and regulations governing the use and sale of pesticides. 

(d) Pest control consultants shall be subject to the same provisions as 
pesticide applicators concerning penalties for late applications for license, 
changes of address, transferability of licenses, periodic reexamination, and 
examinations for corporate applicants. (1971, c. $32, s. 1.) 
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§ 143-456. Denial, suspension, revocation of license. — (a) The Board may 
suspend for not longer than 10 days pending inquiry by the Commissioner, and, 
after opportunity for a hearing, the Board may deny, suspend, revoke, or 
modify the provisions of any license issued under this Part, if it finds that the 
applicant or licensee or his registered employee has committed any of the 
following acts, each of which is declared to be a violation of this Part: 

(1) Made false or fraudulent claims through any media, misrepresenting 
the effect of materials or methods to be utilized; 

(2) Made a pesticide recommendation or application not in accordance 
with the label registered pursuant to this Article; 

(3) Operated faulty or unsafe equipment; 

(4) Operated in a faulty, careless, or negligent manner; 

(5) Violated any provision of this Article or of any rule or regulation 
adopted by the Board or any lawful order of the Board; 

(6) Refused or neglected to keep and maintain the records required by this 
Article, or to make reports when and as required; 

(7) Made false or fraudulent records, invoices, or reports; 

(8) Operated unlicensed equipment; 

(9) Used fraud or misrepresentation in making an application for a license 
or renewal of a license; 

(10) Refused or neglected to comply with any limitations or restrictions on 
or in a duly issued license or permit; 

(11) Aided or abetted a licensed or an unlicensed person to evade the 
provisions of this Article, combined or conspired with such a licensed 
or unlicensed person to evade the provisions of this Article, or allowed 
one’s license to be used by an unlicensed person; 

(12) Made false or misleading statements during or after an inspection 
concerning any infestation or infection of pests found on land; 

(13) Impersonated any state, county, or city inspector or official; 

(14) Stored or disposed of containers or pesticides by means other than 
those prescribed on the label or adopted regulations; 


(15) Failed to pay the original or renewal license fee when due and 
continued to operate as an applicator, or applied pesticides without a 
license. 

(b) Any licensee whose license is revoked under the provisions of this Article 
shall not be eligible to apply for a new license hereunder until such time has 
elapsed from the date of the order revoking said license as established by the 
Board (not to exceed two years), or if an appeal is taken from said order or 
revocation, not to exceed two years from the date of the order or final 
judgment sustaining said revocation. (1971, c. 832, s. 1.) 


— 


— 


§ 143-457. Damaged person must file report of loss; contents; time for 
filing; effect of failure to file. — (a) Any person claiming damages from 
pesticide application shall have filed with the Board a written statement 
claiming that he has been damaged, on a form prescribed by the Board within 
21 days after the date that damages are apparent, or prior to the time that 
twenty-five percent (25%) of a crop damaged shall have been harvested. Such 
statement shall contain, but shall not be limited thereto, the name of the 
person responsible for the application of said pesticide, the name of the owner 
or lessee of the land on which the crop is grown and for which damages are 
claimed and the date on which it is alleged that the damage occurred. The 
Board shall prepare a form to be furnished to persons to be used in such cases 
and such form shall contain such other requirements as the Board may deem 
proper. The Board shall, upon receipt of such statement, notify the licensee and 
the owner or lessee of the land or other person who may be charged with the 
responsibility, for the damages claimed, and furnish copies of such statements 
as may be requested. 

(b) The filing of such report or the failure to file such a report need not be 
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alleged in any complaint which might be filed in a court of law, and the failure 
to file the report shall not be considered any bar to the maintenance of any 
criminal or civil action. The failure to file such a report shall not be a violation 
of this Article. However, if the person failing to file such a report is the only 
one injured from such use or application of a pesticide by others, the Board 
may, when in the public interest, refuse to hold a hearing for the denial, 
suspension, or revocation of a license or permit issued under this Article until 
such report is filed. Where damage is alleged to have been done, the claimant 
shall permit the licensee and his representatives, such as bondsman or insurer, 
to observe within reasonable hours the lands or nontarget organism alleged to 
have been damaged in order that such damage may be examined. Failure of the 
claimant to permit such observation and examination of the damaged lands 
shall automatically bar the claim against the licensee. (1971, c. 832, s. 1.) 


§ 143-458. Kules and regulations concerning methods of application. — 
(a) The Board shall have authority to issue regulations after notice and hearing 
as provided by G.S. 143-463 to carry out the provisions and purpose of this Part 
and in such regulations may prescribe methods to be used in the application of 
pesticides. Where the Board finds that such regulations are necessary to carry 

ut the provisions of this Part, such regulations may relate to the time, place, 

manner, and method of application of the pesticides, may restrict or prohibit 
sale and use of pesticides in designated areas during specified periods of time 
and shall encompass all reasonable factors which the Board deems necessary to 
prevent damage or injury by drift or misapplication to: 

(1) Plants, including forage plants, on adjacent or nearby land; 

(2) Wildlife in the adjoining or nearby areas; 

(3) Fish and other aquatic life in waters in reasonable proximity to the 

area to be treated; or 

(4) Other animals, persons or beneficial insects. 
In issuing such regulations, the Board shall give consideration to pertinent 
research findings and recommendations of other agencies of this State or of the 
federal government. 

(b) The Board may by regulation require that notice of a proposed 
application of a pesticide be given to landowners adjoining the property to be 
treated or in the immediate vicinity thereof, if it finds that such notice is 
necessary to carry out the purpose of this Article. (1971, c. 832, s. 1.) 


§ 143-459. Reporting of shipments and volumes of pesticides. — Every 
person selling pesticides directly to the consumer shall file with the Board, in 
such manner and with such frequency as the Board may prescribe, reports of 
purchases, sales and shipments of restricted-use pesticides and other pesticides 
designated by the Board. Failure to file any report when due shall be cause for 
suspension or revocation of any license or registration issued under this 
Article, or for denial of the issuance or renewal of any such license or 
registration, and shall be a misdemeanor, punishable as provided by G:S. 
143-469. The time for reporting may be extended for an additional 15 davs for 
cause, upon written request to the Board. All reports provided under this Part 
are provided solely for the purposes of the Board. (1971, c. 882, s. 1.) 


Part 5. General Provisions. 


§ 143-460. Definitions. — As used in this Article, unless the context 
otherwise requires: 
(1) The term “active ingredient” means 

a. In the case of a pesticide other than a plant regulator, defoliant, or 
desiccant, an ingredient which will prevent, destroy, repel, or 

mitigate insects, nematodes, fungi, rodents, weeds, or other pests; 

b. In the case of a plant regulator, an ingredient which, through 
physiological action, will accelerate or retard the rate of growth 
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or rate of maturation or otherwise alter the behavior of 
ornamental or crop plants or the produce thereof; 

c. In the case of a defoliant, an ingredient which will cause the 
leaves or foliage to drop from a plant; 

d. In the case of a desiccant, an ingredient which will artificially 
accelerate the drying of a plant tissue. 

(2) The term “adulterated” shall apply to any pesticide if its strength or 
purity falls below the professed standard or quality as expressed on 
labeling or under which it is sold, or if any substance has been 
substituted wholly or in part for the article, or if any valuable 
constituent of the article has been wholly or in part abstracted. 

(3) Reserved. 

(4) “Board” means the North Carolina Pesticide Board. 

(5) “Commissioner” means the North Carolina Commissioner of 
Agriculture. 

(6) “Committee” means the Advisory Committee on Pesticides. 

(7) The term “defoliant” means any substance or mixture of substances 
intended for causing the leaves or foliage to drop from a plant, with or 
without causing abscission. 

(8) The term “desiccant” means any substance or mixture of substances 
intended for artificially accelerating the drying of plant tissues. 

(9) The term “device” means any instrument or contrivance intended for 
trapping, destroving, repelling, or mitigating insects or rodents or 
destroying, repelling, or mitigating fungi, weeds, nematodes, or such 
other pests as may be designated by the Board, but not including 
equipment used for the application of pesticides when sold separately 
therefrom. 

(10) “Engage in business” means any application of pesticide by any 
person for use upon lands of another, or any sale of pesticide by any 

erson. 
(11) “Equipment” means any type of ground, water or aerial equipment, 
device, or contrivance using motorized, mechanical or pressurized 
power and used to apply any pesticide on land and anything that may 
be growing, habitating or stored on or in such land, but shall not 
include any pressurized hand-sized household device used to apply any 
pesticide or any equipment, device or contrivance of which the person 
who is applying the pesticide is the source of power or energy in 
making such pesticide application. 
(12) The term “fungi” means all nonchlorophyll-bearing thallophytes (that 
is, all nonchlorophyll-bearing plants of a lower order than mosses and 
liverworts), for example, rusts, smuts, mildews, molds, yeasts, and 
bacteria, except those on or in living man or other animals. 
(13) The term “fungicide” means any substance or mixture of substances 
intended for preventing, destroying, repelling or mitigating any fungi. 
(14) The term “herbicide” means any substance or mixture of substances 
intended for preventing, destroying, repelling or mitigating any weed. 
(15) The term “inert ingredient” means an ingredient which is not an 
active ingredient. 
(16) The term “ingredient statement” means 
a. A statement of the name and percentage of each active ingredient, 
together with the total percentage of the inert ingredients, in the 
pesticide; and 

b. In case the pesticide contains arsenic in any form, a statement of 
the percentages of total and water-soluble. arsenic, each 
calculated as elemental arsenic. 

(17) The term “insect” means any of the numerous small invertebrate 
animals generally having the body more or less obviously segmented, 
for the most part belonging to the class Insecta, comprising six-legged, 
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usually winged forms, as, for example, beetles, bugs, wasps, flies, and 

to other allied classes ‘of arthropods whose members are wingless and 

usually have more than six legs, as, for example, spiders, mites, ticks, 
centipedes, and wood lice. 

(18) The term “insecticide” means any substance or mixture of substances 
intended for preventing, destroying, repelling, or mitigating any 
insects which may be present in any environment whatsoever. 

(19) The term “label” means the written, printed, or graphic matter on, or 
attached to, the pesticide (or device) or the immediate container 
thereof, and the outside container or wrapper of the retail package, if 
any there be, of the pesticide (or device). 

(20) The term “labeling” means all labels and other written, printed, or 
graphic matter: 

a. Upon the pesticide (or device) or any of its containers or wrappers; 

b. Accompanying the pesticide (or device) at any time; 

c. To which reference is made on_ the label or in literature 
accompanying the pesticide (or device) except when accurate, 
nonmisleading reference is made to current official publications 
of the United States Department of Agriculture or Interior, the 
United States Public Health Service, state experiment stations, 
state agricultural colleges, or other similar federal institutions or 
official agencies of this State or other states authorized by law to 
conduct research in the field of pesticides. 

(21) “Land” means all land and water areas, including airspace, and all 
plants, animals, structures, buildings, devices and contrivances, 
appurtenant thereto or situated thereon, fixed or mobile, including 
any used for transportation. 

(22) “Manufacturer” includes any person engaged in the business of 
importing, producing, preparing, formulating, mixing, or processing 
pesticides. 

(23) The term “misbranded” shall apply: 

a. To any pesticide or device if its labeling bears any statement, 
design, or graphic representation relative thereto or to its 
ingredients which is false or misleading in any particular; 

b. To any pesticide: 

1. If it is an imitation of or is offered for sale under the name of 
another pesticide; 

2: apo bears any reference to registration under this 

rticle; 

3. If the labeling accompanying it does not contain instructions 
for use which are necessary and, if complied with, adequate 
for the protection of the public; 

4. If the label does not contain a warning or caution statement 
which may be necessary and, if complied with, adequate to 
prevent injury to living man and other vertebrate animals; 

5. If the label does not bear an ingredient statement on that part 
of the immediate container and on the outside container or 
wrapper, if there be one, through which the ingredient 
statement on the immediate container cannot be clearly read, 
of the retail package which is presented or displayed under 
customary conditions of purchase except that the Board may 
permit the statement to appear prominently on some other 
part of the container, if the size or form of the container 
make it impractical to comply with the requirements of this 
subparagraph; 

6. If any word, statement, or other information required by or 
under the authority of this Article to appear on the labeling 
is not prominently placed thereon with such conspicuousness 
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(as compared with other words, statements, designs, or 
graphic matter in the labeling) and in such terms as to render 
it likely to be read and understood by the ordinary individual 
under customary conditions of purchase and use; or 

7. If in the case of an insecticide, nematicide, fungicide, or 
herbicide, when used as directed or in accordance with 
commonly recognized practice, it shall be injurious to living 
man or other vertebrate animals or vegetation, except weeds, 
to which it is applied, or to the person applying such 
pesticides or 

8. In the case of a plant regulator, defoliant, or desiccant when 
used as directed it shall be injurious to living man or other 
vertebrate animals, or vegetation to which it is applied, or to 
the person applying such pesticides, except that physical or 
physiological effects on plants or parts thereof shall not be 
deemed to be injury, when this is the purpose for which the 
plant regulator, defoliant, or desiccant was applied, in 
accordance with the label claims and recommendations. 

(24) The term “nematicide” means any substance or mixture of substances 
intended for preventing, destroying, repelling, or mitigating 
nematodes. 

(25) The term “nematode” means invertebrate animals of the phylum 
nemathelminthes and class Nematoda, that is, unsegmented round 
worms with elongated, fusiform, or saclike bodies covered with 
cuticle, and inhabiting soil, water, plants or plant parts; may also be 
called nemas or eelworms. 
A “person” is any person, including (but not limited to) an individual, 
firm, partnership, association, company, joint-stock association, 
public or private institution, municipality or county or local 
government unit (as defined in G.S. 148-215.40(b)), state or federal 
governmental agency, or private or public corporation organized 
under the laws of this State or the United States or any other state or 
country. 

(27) “Pest control consultant” means any person, who, for a fee, offers or 
supplies technical advice, supervision, or aid, or recommends the use 
of specific pesticides for the purpose of controlling insects, plant 
diseases, weeds, and other pests, but does not include any person 
regulated by the North Carolina Structural Pest Control Act (G.S. 
Chapter 106, Article 4C). 


(28) The term “pesticide” means 

a. Any substance or mixture of substances intended for preventing, 
destroying, repelling, or mitigating any insects, rodents, 
nematodes, fungi, weeds, or other forms of plant or animal life or 
viruses, except viruses on or in living man or other animals, 
which the Board shall declare to be a pest, and 

b. Any substance or mixture of substances intended for use as a plant 
regulator, defoliant, or desiccant. 


“Pesticide applicator” means any person who owns or manages a 
pesticide application business which is engaged in the business of 
applying pesticides upon the lands of another. It includes public 
operators, but does not include: 
a. Any person applying pesticides for himself with ground equipment 
who 
1. Operates and maintains pesticide applicator equipment 
primarily for his own use; 
2. Is not regularly engaged in the business of applying pesticides 
for hire amounting to a principal or regular occupation; 
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3: ra not publicly hold himself out as a pesticide applicator; 
an 

4. Operates his pesticide applicator equipment only in the 
vicinity of his own property and for the accommodation of 
his neighbors. 

b. Any person regulated by the North Carolina Structural Pest 
Control Law (General Statutes Chapter 106, Article 4C). 

(30) The term “pesticide dealer” means any person who is engaged in the 
business of distributing, selling, offering for sale, or holding for sale 
restricted-use pesticides for distribution directly to users. The term 
pesticide dealer does not include: 

a. Persons whose sales of pesticides are limited to pesticides in 
consumer-sized packages (as defined by the Board) which are 
labeled and intended for home and garden use only and are not 
restricted-use pesticides, or 

b. Practicing veterinarians and physicians who prescribe, dispense, or 
use pesticides in the performance of their professional services. 

(31) Repealed by Session Laws 1973, c. 389, s. 3. 

(32) The term “plant regulator” means any substance or mixture of 
substances, intended through physiological action, for accelerating or 
retarding the rate of growth or rate of maturation, or for otherwise 
altering the behavior of ornamental or crop plants or the produce 
thereof, but shall not include substances to the extent that they are 
intended as plant nutrients, trace elements, nutritional chemicals, 
plant inoculants, and soil amendments. 

(33) “Public operator” means any person in charge of any equipment used 
by public utilities (as defined by General Statutes Chapter 62), State 
agencies, municipal corporations, or other governmental agencies 
applying pesticides. 

(34) The term “registrant” means the person registering any pesticide 
pursuant to the provisions of this Article. 

(35) The term “restricted-use pesticide” means a pesticide which the Board 
has designated as such pursuant to G.S. 143-440. 

(86) The term “rodenticide” means any substance or mixture of substances 
intended for preventing, destroying, repelling, attracting, or 
mitigating rodents or any other vertebrate animal which the Board 
shall declare to be a pest. 

(37) The term “weed” means any plant or part thereof which grows where 
not wanted. 

(38) “Wildlife”? means all living things that are neither human, 
domesticated, nor, as defined in this Article, pests; including but not 
limited to mammals, birds, and aquatic life. (1971, c. 832, s. 1; 1973, c. 


Bou) Ss. 0.) 
Cross Reference. — See Editor’s note under repealed subdivision (31), which defined 
§ 143-434. “Pesticide operator.” 
Editor’s Note. — The 1973 amendment 


§ 143-461. General powers of Board. — In addition to the specific powers 
prescribed elsewhere in this Article, and for the purpose of carrying out its 
duties, the Board shall have the power, at any time and from time to time: 

(1) To adopt from time to time and to modify and revoke official 
regulations interpreting and applving the provisions of this Article 
and rules of procedure establishing and amplifying the procedures to 
be followed in the administration of this Article: provided, that no 
such regulations and no rules of procedure shall be effective nor 
enforceable until published and filed as prescribed by G.S. 143-463. 
Unless the Board deems there are overriding policy considerations 
involved, any regulation of the Board, which will in the judgment of 
the Board result in severe curtailment of the usefulness or value of 
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inventories or equipment in the hands of persons licensed under this 
Article, should be given a future effective date so as to minimize 
undue potential economic loss to licensees; 

(2) To authorize the Commissioner by proclamation (i) to suspend or 
implement, in whole or in part, particular regulations of the Board 
which may be affected by variable conditions, or (ii) to suspend the 
application of any provision of this Part to any federal or State agency 
if it is determined by the Commissioner that emergency conditions 
require such action. 

(3) To conduct such investigations as it may reasonably deem necessary to 
carry out its duties as prescribed by this Article; 

(4) To conduct public hearings in accordance with the procedures 
prescribed by this Article; 

(5) To delegate such of the powers of the Board as the Board deems 
necessary (other than its powers to adopt rules and regulations of any 
kind) to one or more of its members, to the Commissioner, or to any 
qualified employee of the Board or of the Commissioner; provided, 
that the provisions of any such delegation of power shall be set forth 
in the official regulations of the Board. Any person to whom a 
delegation of power is made to conduct a hearing shall report the 
hearing with its evidence and record to the Board for decision; 

(6) To call upon the Attorney General for such legal advice and assistance 
as 1s necessary to the functioning of the Board; 

(7) To institute such actions in the superior court in the county in which 
any defendant resides, or has his or its principal place of business, as 
the Board may deem necessary for the enforcement of any of the 
provisions of this Article or of any official actions of the Board, 
including proceedings to enforce subpoenas or for the punishment of 
contempt of the Board. Upon violation of any of the provisions of this 
Article, or of any regulation of the Board adopted under the authority 
of this ‘Article the Board may, either before or after the institution of 
any other proceedings (civil or criminal), institute a civil action in the 
superior court in the name of the State for injunctive relief to restrain 
the violation and for such other or further relief in the premises as 
said court shall deem proper. Neither the institution of the action nor 
any of the proceedings thereon shall relieve any party to such 
proceedings from any other penalty or remedy prescribed by this 
Article for any violation of same; 

(8) To agree upon or enter into any settlements or compromises of any 
actions and to prosecute any appeals or other proceedings. (1971, c. 
832, s. 1; 1973, c. 389, s. 6.) 

Editor’s Note. — The 1973 amendment 
inserted “(i)” and added clause (il) in 
subdivision (2). 


§ 143-462. Procedures for revocations and related actions affecting 
licenses. — In all proceedings, the effect of which would be to revoke, suspend, 
deny, or withhold renewal of a license issued under Part 3 or Part 4 of this 
Article, or to deny permission to take an examination for such a license, the 
provisions of G.S. Chapter 150 (Uniform Revocation of Licenses) shall be 
applicable. (1971, c. 832, s. 1.) 


§ 143-463. Procedures for adoption of certain rules and regulations; 
publication of rules and regulations. — (a) Prior to the adoption by the Board 
of rules or regulations authorized by G.S. 143-440, G.S. 143-441, or G:S. 
143-458, the Board shall conduct one or more public hearings with respect to 
any such proposed action, in accordance with the procedures prescribed by 
subsection (b) of this section. 


~ 
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(b) The following provisions shall apply to the public hearings required by 
subsection (a) of this section: 

(1) Notice of any such hearing shall be given not less than 20 days before 
the date of such hearing and shall state the date, time, and place of 
hearing, the subject of the hearing, and the action which the Board 
proposes to. take. The notice shall either include details of such 
proposed action, or where such proposed action is too lengthy for 
publication, as hereinafter provided for, the notice shall specify that 
copies of such detailed proposed action can be obtained on request 
from the office of the Board in sufficient quantity to satisfy the 
requests of all interested persons. 

(2) Any such notice shall be published at least once in one newspaper of 
general circulation in the State, and a copy of such notice shall be 
mailed to each person on the mailing list required to be kept by the 
Board pursuant to the provisions of G.S. 143-464. 

(3) Any person who desires to be heard at any such public hearing shall 
give notice thereof in writing to the Board on or before the first date 
set for the hearing. The Board is authorized to set reasonable time 
limits for the oral presentation of views by any one person at any such 
public hearing. The Board shall permit anyone who so desires to file a 
written argument or other statement with the Board in relation to any 
proposed action of the Board any time within 30 days following the 
conclusion of any public hearing or within any such additional time as 
the Board may allow by notice given as prescribed in this section. 

(c) Upon completion of hearings and consideration of submitted evidence 
and arguments with respect to any proposed action of the Board pursuant to 
this section, the Board shall adopt its final action with respect thereto and shall 
publish such final action as part of its official regulations. 

(d) The Board is empowered to modify or revoke from time to time any final 
action previously taken by it pursuant to the subjects referred to in subsection . 
(a); any such modification or revocation, however, to be subject to the 
procedural requirements of this section. 

(e) All official acts of the Board which have or are intended to have general 
application effect shall be incorporated either in the Board’s official regulations 
(applying and interpreting this Article), or in its rules of procedure. All such 
regulations and rules shall upon adoption thereof by the Board be printed (sr 
otherwise duplicated), and a duly certified copy thereof shall immediately be 
filed with the Secretary of State. One copy of each such action shall at the same 
time be mailed to all persons then on the mailing list, and additional copies 
shall at all times be kept at the office of the Board in sufficient numbers to 
satisfy all reasonable requests therefor. The Board shall codify its regulations 
and rules and from time to time shall revise and bring up to date such 
codifications: (1971, ¢.832Z, s. 1.) 


§ 143-464. Procedures with respect to registration of pesticides and 
certain other matters; mailing list; seal; judicial review. — (a) In any 
proceeding wherein an application for registration of a pesticide is refused or 
the Board proposes to suspend or cancel a registration, the Board shall give 
notice with respect to all steps of the proceeding only to each person directly 
affected by such proceedings who shall be made a party thereto. The Board 
shall also apprise all persons on its mailing list on the date when the action is 
taken of all of its official acts (such as the adoption of regulations or rules of 
procedure) which have, or are intended to have general application and effect. 
It shall be the duty of the Board to keep such a mailing list on which it shall 
record the name and address of each person who requests listing thereon, 
together with the date of receipt of such request. Any person may, by written 
request to the Board, ask to be permanently recorded on such mailing list. 

(b) All notices which are required to be given by the Board or by any party 
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to a proceeding shall be given by regular mail to all persons entitled thereto, 
including the Board. The certificate of the person designated by the Board to 
mail such notices that the notices were mailed, giving the mailing date, shall be 
conclusive in the absence of fraud. Notice by the Board may be given to any 
person upon whom a summons may be served in accordance with the 
provisions of law covering civil actions in the superior courts of this State. Any 
notice shall be sufficient if it reasonably sets forth the action requested or 
demanded or gives information as to action taken. The Board by its rules of 
procedure may prescribe other necessary practices and procedures with regard 
to the form, content and procedure as to any particular notices. 


(c) The following provisions, together with any additional provisions not 
inconsistent herewith which the Board may prescribe, shall be applicable in 
connection with hearings pursuant to this Article, except where other 
provisions are applicable in connection with specific ty pes of hearings: 

(1) Any hearing held pursuant to G.S. 143-442 whether called at the 
instance of the Board or of any person, shall be held upon not less 
than 30 days’ written notice given by the Board to any person who is, 
or is entitled to be, a party to the proceedings with respect to which 
such hearing is to be held, unless a shorter notice is agreed upon by all 
such parties. 

(2) All hearings shall be before the Board or its authorized agent or 
agents, and the hearing shall be open to the public. The Board, or its 
authorized agents, shall have the authority to administer oaths. 

(3) A full and complete record of all proceedings at any hearing shall be 
taken by a reporter appointed by the Board or by some other method 
approved by the Attorney General. Any party to a proceeding shall be 
entitled to a copy of such record upon the payment of the reasonable 
cost thereof as determined by the Board. 

(4) The Board shall follow generally the procedures applicable in civil 
actions in the superior court insofar as practicable, including rules 
and procedures with regard to the taking and use of depositions, the 
making and use of stipulations, and the entering into of agreed 
settlements and consent orders. 

(5) Subpoenas or subpoenas duces tecum issued by the Board on its own 
behalf or on behalf of a party to the proceeding in connection with any 
hearing, shall be directed to any officer authorized by law to serve 
process, and the further procedures and rules of law applicable with 
respect thereto shall be prescribed in connection with subpoenas to the 
same extent as if issued by a court of record. In case of a refusal to 
obey a notice of hearing or subpoena issued by the Board, application 
may be made to the superior court of the appropriate county for 
enforcement thereof. 

(6) The burden of proof at any hearing shall be upon the person or the 
Board, as the case may be, at whose instance the hearing 1s being held. 

(7) Without regard to subdivision (6) of this subsection, the burden of 
proof to justify the safety of any pesticide shall be upon the applicant 
for registration or for licenses or permits to use, apply or sell 
pesticides. 

(8) No decision or order of the Board shall be made in any proceeding 
unless the same is supported by competent, material and substantial 
evidence upon consideration of the whole record. 

(9) Following any hearing, the Board shall afford the parties thereto a 
reasonable opportunity to submit within such time as prescribed by 
the Board proposed findings of fact and conclusions of law and any 
brief in connection therewith. The record in the proceeding shall show 
the Board’s ruling with respect to each such requested finding of fact 
and conclusion of law. 
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(10) All orders and decisions of the Board shall set forth separately the 
Board’s findings of fact and conclusions of law and shall, wherever 
necessary, cite the appropriate provision of law or other source of 
authority on which any action or decision of the Board is based. 
The Board shall have the authority to adopt a seal which shall be the 
seal of said Board and which shall be judicially noticed by the courts 
of the State. Any document, proceeding, order, decree, special order, 
rule, regulation, rule of procedure or any other official act or records 
of the Board or its minutes may be certified by the chairman or 
secretary of the Board under his hand and the seal of the Board and 
when so certified shall be received in evidence in all actions or 
proceedings in the courts of the State without further proof of the 
identity of the same if such records are competent, relevant and 
material in any such action or proceeding. The Board shall have the 
right to take judicial notice of all studies, reports, statistical data or 
any other official reports or records of the federal government or of 
any sister state and all such records, reports and data may be placed 
in evidence by the Board or by any other person or interested party 
where material, relevant and competent. 

(d) Any person who is aggrieved by a final decision of the Board in any 
matter shall have a right of appeal to the superior court pursuant to the 
provisions of Article 33 of G.S. Chapter 148. (1971, c. 832, s. 1.) 


§ 143-465. Reciprocity; intergovernmental cooperation. — (a) The Board 
may issue any license required by this Article on a reciprocal basis with other 
states without examination to a nonresident who is licensed in another state 
substantially in accordance with any of the provisions of the Article, provided 
that financial security as provided for in G.S. 143-467 is met. 

(b) The Board may cooperate or enter into formal agreements with any 
other agency of this State or its subdivisions or with any agency of any other 
state or of the federal government for the purpose of enforcing any of the 
provisions of this Article. 

(c) In order to avoid confusion resulting from diverse requirements and to 
avoid increased costs to the people of this State due to the necessity of 
complying with such diverse requirements in the manufacture and sale of such 
pesticides, it is desirable that there should be uniformity between the 
requirements of the several states and the federal government relating to such 
pesticides. To this end the Board is authorized, after public hearing, to adopt by 
regulation such regulations, applicable to and in conformity with the primary 
standards established by this Article, as have been or may be prescribed with 
respect to pesticides by departments or agencies of the United States 
government. (1971, c. 832, s. 1.) 


§ 143-466. Records; information; inspection; enforcement. — (a) The 
Board shall require licensees to maintain records with respect to the sale and 
application of such pesticides as it may from time to time prescribe. Such 
relevant information as the Board may deem necessary may be specified by 
regulation. Such records shall be kept for a period of three years from the date 
of the application of the pesticide to which such records refer, and shall be 
available for inspection by the Board or its agents at its request. 

(b) The Board may publish information regarding injury which may result 
from improper application or use of pesticides and the methods and 
precautions designed to prevent such injury. 

(c) The Board may provide for inspection of any equipment used for 
application of pesticides and may require repairs or other changes before its 
further use for pesticide application. A list of requirements that equipment 
shall meet may be adopted by the Board by regulation. 

(d) The Board may provide for inspection of any place of business where 
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pesticides are stored or sold and may require changes in methods of handling, 
displaying and storing of all pesticides. A list of requirements that places of 
business must meet may be adopted by regulation of the Board. 

(e) For the purpose of carrying out the provisions of this Article, inspectors 
designated by the Board may enter upon any public or private premises at 
reasonable times, in order: 

(1) To have access for the purpose of inspecting the premises and any 
equipment subject to this Article and such premises on which such 
equipment is kept or stored; 

(2) To inspect lands actually or reported to be exposed to pesticides; 

(3) To inspect storage or disposal areas; 

(4) To inspect or investigate complaints of injury to humans, land or 
plants; or 

(5) Tosample pesticides being applied, or to be applied. 

No person shall refuse entry or access to any authorized representative of the 
Board who requests entry for purposes of inspection, and who presents 
appropriate credentials, nor shall any person obstruct, hamper or interfere 
with any such representative while in the process of carrying out his official 
duties. Should the Board or its designated agent be denied access to any land 
where such access was sought for the purposes set forth in this Article, the 
Board may apply to any court of competent jurisdiction for a search warrant 
authorizing access to such land for said purposes. The court may upon such 
application issue the search warrant for the purposes requested. (1971, ¢. 882, s. 
1.) 


§ 143-467. Financial responsibility. — (a) The Board may require 
from a licensee or an applicant for a license under this Article evidence of his 
financial ability to properly indemnify persons suffering damage from 
the use or application of pesticides, in the form of a surety bond, liability 
insurance or cash deposit. The amount of this bond, insurance or de- 
posit shall be determined by the Board, in light of the risk of damage. The 
indemnification requirements may extend to damage to persons and property 
from equipment used (including aircraft). 

(b) The Board may also require a reasonable performance bond with 
satisfactory surety to secure the performance of contractual obligations of the 
licensee, with respect to application of pesticides. Any person injured by the 
breach of any such obligation or any person damaged by pesticides or by 
equipment used in their application shall be entitled to sue on the bond in his 
own name in any court of competent jurisdiction to recover the damages he 
may have sustained. 

(c) Any regulations adopted by the Board pursuant to G.S. 143-461 to 
implement this section may provide for such conditions, limitations and 
requirements concerning the financial responsibility required by this section as 
the Board deems necessary, including but not limited to notice of reduction or 
cancellation of coverage, deductible provisions, and acceptability of surety. 
Such regulations may classify financial responsibility requirements according 
to the separate license classifications and subclassifications prescribed by the 
Board pursuant to G.S. 143-452 and the dealer category (Part 3 of this Article). 
(1977, 83228" 1") 


§ 143-468. Disposition of fees. — All fees and charges received by the 
Board under this Article shall be deposited in the Department of Agriculture 
General Fund Budget for the purpose of administration and enforcement of 
this Article, with proper approved accounting procedures accounting for all 
expenditures and receipts. (1971, c. 832, s. 1.) 


§ 143-469. Penalties. — Any person who shall be adjudged to have violated 
any provision of this Article, or any regulation of the Board adopted pursuant 
to this Article, shall be guilty of a misdemeanor, and for each violation shall be 
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liable for a penalty of not less than one hundred ($100.00) nor more than one 
thousand dollars ($1,000) or shall be imprisoned for not more than 60 days, or 
both. In addition, if any person continues to violate or further violates any 
provision of this Article after written notice from the Board, the court may 
determine that each day during which the violation continued or is repeated 
constitutes a separate violation subject to the foregoing penalties. (1971, c. 832, 
sviy 


§ 143-470. Provisional or interim licenses. — The Board is hereby 
authorized to adopt regulations providing for the issuance of interim or 
provisional licenses to any or all categories of licensees under this Article. Such 
regulations, among other things, may waive any particular license 
requirements, may reduce any license qualification or requirement, and may 
provide for the phasing of the effectuation of any license requirement. No 
interim or provisional license issued pursuant to this section shall have an 
expiration date later than December 31, 1973. (1971, c. 832, s. 1.) 


ARTICLE 53. 
North Carohna Drug Authority. 


§ 143-471. Authority established. — (a) There is hereby established in the 
Department of Administration the office of the North Carolina Drug 
Authority. 

(b) The office of the North Carolina Drug Authority shall be administered 
by a Director who shall be aided and advised by the Drug Authority. The 
Director shall be appointed by and serve at the pleasure of the Governor. The 
salary of the Director shall be fixed under the State Personnel Act. (1971, ec. 
922.) 


§ 143-472. Drug Authority — organization. — (a) Membership. — The 
Drug Authority shall consist of the following 13 members: the Attorney 
General, the Secretary of Human Resources, the Secretary of Human 
Resources, the Commissioner of Correction, the Commissioner of Juvenile 
Correction, the Superintendent of Public Instruction, the Chairman of the 
Board of Governors of the University of North Carolina, the Secretary of 
Human Resources, the executive officer of the State Board of Pharmacy, a 
member of the Board of Medical Examiners of the State of North Carolina 
appointed by the Board of Medical Examiners for a term of two years 
commencing July 1 of each odd-numbered year, a member of the North 
Carolina House of Representatives appointed by the Speaker of the House of 
Representatives for a term of two years commencing July 1 of each 
odd-numbered year, a member of the North Carolina Senate appointed by the 
President pro tempore of the Senate for a term of two years commencing July 1 
of each odd-numbered year, and a youth member appointed by the Governor 
for a term of two years commencing July 1 of each odd-numbered year. 

The officers and employees of the State listed above shall be deemed to serve 
as members ex officio of the Drug Authority and their membership on the 
Authority shall not be deemed to be constitutionally incompatible with the 
primary offices or places under the terms of the Constitution of North 
Carolina, Article VI, Sec. 9. Any ex officio member may designate another 
person to represent him on the Authority. 

(b) Vacancies. — Any vacancy occurring in any appointive position prior to 
the regular expiration of the term shall be filled by appointment by the 
Governor for the remainder of the unexpired term. 

(c) Officers. — The Governor shall appoint the chairman of the Drug 
Authority from its membership, but the members of the Authority may elect 
such other officers from its membership as it deems necessary. 

(d) Allowances. — The members of the Board who are not officers or 
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employees of the State or agencies of the State, shall receive for their services 
the per diem and allowances prescribed in G.S. 138-5. (1971, ¢. 922; ¢. 1244, s. 
14; 1973, c. 476, ss. 128, 133, 138.) 


Editor’s Note. — The 1973 amendment Session Laws 1973, c. 476, s. 10(a), codified as 
substituted “Secretary of Human Resources” § 143B-10, subsection (a), authorizes the 
for “Commissioner of Mental Health,” “State Secretary of Human Resources to “assign or 


Health Director” and “Director of State reassign any function vested in him or in his 
Vocational Rehabilitation Services” in the first department to any subordinate officer or 
paragraph of subsection (a). The wording of | employee of his department.” 

that paragraph as set out above reflects a 

literal compliance with the direction of the 1973 

act. 


§ 143-473. Drug Authority — function. — (a) The Drug Authority shall 
meet from time to time, but at least quarteriy, at the call of the Director or on 
call of any three members. 

(b) The Drug Authority shall have the following powers: 

(1) Coordinate all State efforts related to drug abuse prevention, 
education, control, treatment, and rehabilitation to the end that the 
effort to control drug abuse shall be efficiently and effectively 
administered and duplicating and overlapping efforts eliminated. 

(2) Review all requests by nonstate agencies to federal agencies for funds 
to finance drug abuse prevention, education, control, treatment, or 
rehabilitation programs. Federal funds may be spent within the State 
of North Carolina only when approved by the North Carolina Drug 
Authority except in those instances in which requirements for 
approval by the Drug Authority violates federal law or regulations. 

(3) Coordinate the State’s efforts with those of local and municipal 
governments within the State and with those of other states and the 
federal government. 

(4) Assist private agencies and community organizations by providing 
needed coordination and information. 

(5) Assist in the planning and supervision of public informational 
programs related to drug abuse. 

(6) Assist with the formulation and coordination of programs relating to 
the early diagnosis, treatment, and rehabilitation of drug abusers. 

(7) Assist with the formulation and coordination of training and 
informational programs for State employees and others. 

(8) Coordinate the State’s efforts to obtain federal funds available for drug 
abuse programs. 

(9) Make rules and regulations to carry out the duties and responsibilities 
of the Drug Authority. 

(c) The North Carolina Drug Authority is hereby designated as the single 
State agency to coordinate all State efforts relating to drug abuse prevention, 
education, control, treatment, and rehabilitation. 

(d) All drug abuse prevention, education, treatment, rehabilitation and 
evaluation programs which are implemented after June 30, 1973, with 
appropriated moneys from the North Carolina General Assembly or the United 
States Congress shall be implemented only after approval by the North 
Carolina Drug Authority. Before any agency or organization, public or private, 
shall receive approval for program implementation from the North Carolina 
Drug Authority, the Authority shall determine that such programs are 
consonant with the North Carolina State Plan for Drug Abuse Prevention. 
(1971, c. 922; 1973, cc. 588, 656.) 


Editor’s Note. — The first 1973 amendment The second 1973 amendment added 
added subsection (d). subsection (c). 


§ 143-474. Director of the Drug Authority; duties. — (a) The Director of 
the North Carolina Drug Authority shall administer the Authority and, with 
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approval of the Authority perform all duties, exercise all powers, and assume 
and discharge all responsibilities vested by law in the Authority, except as 
otherwise expressly provided by statute. 

(b) The Director may delegate to any officer or employee of the Authority 
any of the powers and duties given to the Director by statute or by the rules, 
regulations and procedures adopted pursuant to this Article. 

(c) The Director shall appoint professional and nonprofessional staff of the 
Authority and have legal custody of all books, papers, documents and other 
records of the Authority. 

(d) The Director shall make an annual report to the Drug Authority which 
shall be transmitted to the Governor and the General Assembly, and he shall 
provide any of them with any additional information that may be requested at 
any time. (1971, ec. 922.) 


§ 143-475. Short title. — This Article may be cited as the North Carolina 
Drug Authority Act. (1971, c. 922.) 


§ 143-475.1. State Drug Education Program. — (a) Pursuant to G/S. 
90-113.4, G.S. 143-473 and this section, the North Carolina Drug Authority 
shall establish a State Drug Education Program. This program shall consist of 
the following: 

(1) Drug prevention education and training for public school teachers, 
counselors and administrators; 

(2) Drug prevention education and training for community organizations 
and county/community resource personnel; 

(3) Development of a drug education curriculum for use by teachers in the 
public schools of the State. 

(bo) All funds appropriated to the North Carolina Drug Authority for the 
above-stated purposes shall be used to contract with existing public agencies 
and/or private nonprofit corporations for implementation of the program. In 
no case shall the North Carolina Drug Authority undertake to implement the 
program. 

(c) Contracts with existing public agencies and/or private nonprofit 
corporations shall be instituted to achieve the following goals of a State Drug 
Education Program: 

(1) To provide drug prevention education training for public school 
teachers, counselors and administrators. This program shall 
familiarize teachers, counselors and administrators with the youth 
drug culture by instruction in basic drug information, the legal 
aspects of drug abuse, alternatives to drug usage and methods of 
correlating health information, value development, coping skills and 
decision-making skills into the general curriculum. Said program shall 
be consonant with the North Carolina State Plan for Drug Abuse 
Prevention and approved by the North Carolina Drug Authority. 

(2) Implementation of a community resource development program. This 
program shall develop systems on a county level for drug abuse 
prevention/education/treatment programs through training of county 
agency and organization personnel at the local level. This program 
shall also offer drug prevention education to private citizens and local 
community groups. 

(3) To develop a curriculum for all grades which will integrate education 
in health, value development, coping skills and decision-making skills 
throughout the general school curriculum. 

(d) In implementing the State Drug Education Program, the object shall be 
for all facets of the program to have a statewide effect, with emphasis on those 
geographic areas and localities where in the opinion of the North Carolina 
Drug Authority, the need for such programs is greatest. 

(e) Prior to the expenditure of the funds for any program authorized by this 
section, the North Carolina Drug Authority shall approve said program and 
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insure that said program and services funded are consonant with the North 
Carolina State Plan for Drug Abuse Prevention. Any deviation by a contractee 
of the Drug Authority from the program approved by the Authority shall be 
grounds for termination of the contract and renovation of funding. (1973, e. 
587, ss. 1-5.) 

Editor’s Note. — The reference to § 90-113.4 
in the first sentence of this section should be to 
§ 90-113.3. 


ARTICLE 54. 
North Carolina Council on State Goals and Policy Act. 


§ 143-476. Short title. — This Article shall be known as the North Carolina 
Council on State Goals and Policy Act of 1971. (1971, c. 838.) 


§ 143-477. Council established. — There is hereby established in the North 
Carolina Department of Administration the North Carolina Council on State 
Goals and Policy. (1971, c. 838.) 


§ 143-478. Definition. — In this Article “Council” shall mean the North 
Carolina Council on State Goals and Policy. (1971, c. 838.) 


§ 143-479. Organization of the Council. — (a) The members of the Council 
shall be appointed by the Governor and shall consist of 15 citizens whose 
background, training, and experience qualify them to survey the whole range 
of State needs, to propose State goals, and to recommend ways for State 
government to achieve these goals and to serve the interests of all citizens. The 
members of the Council shall be appointed for four-year terms. The terms shall 
be staggered with seven members appointed during the first year, five 
members in the second year and three members during the third year of each 
gubernatorial term of office. Service on the Council shall not be incompatible 
with the holding of any elective or appointive office as regulated by Article VI, 
Sec. 9, of the Constitution of North Carolina. 

(b) The Governor shall serve as chairman of the Council and shall desig- 
nate someone to serve as chairman in his absence. 

(c) Any vacancy occurring in the membership of the Council prior to the 
regular expiration of a term shall be filled by appointment by the Governor for 
the remainder of the unexpired term. 

(d) The members of the Council who are not officers or employees of the 
State shall receive for their services the per diem and allowances prescribed by 
G.S. 138-5. (1971, c. 838.) 


§ 143-480. Powers and duties. — The Council shall have the following 
powers and duties: 

(1) Express the needs and aspirations of North Carolina’s citizens and 
identify the kind of future they want for themselves and their families 
in the form of goals proposed for State action along with a suggested 
timetable within which these goals might reasonably be achieved. 

(2) Study the resources and means of action available to State government 
and recommend policies to guide the State in using these resources 
and means to achieve State goals and suggest short-run goals, 
consistent with the long-run goals, that should receive priority 
consideration within a three to five-year frame. 

(3) Evaluate the present structure and activities of State government and 
recommend improvements in management and communication so 
that the State may pursue its chosen goals in an efficient and 
well-coordinated manner. 

(4) Identify areas of public interest where needs are urgent or present 
policies inadequate and recommend appropriate study and analysis to 
provide a basis for evaluating alternative courses of action. 
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(5) Inform the general public of the main problems facing the State and 
involve the citizenry in the study and debate of State goals and policy. 

(6) Submit a report to the Governor by November 30 of each year to guide 
him in preparing his “State of the State” message. (1971, c. 838.) 


§ 143-481. The staff of the Council. — The Department of Administration 
shall supply staff services to the Council. (1971, c. 838.) 


§ 143-482. Information. — Every agency or department of the executive 
branch of State government shall provide the Council, upon its request, with 
any information in the possession of the agency or department. (1971, c. 838.) 


§§ 143-483 to 143-489: Reserved for future codification purposes. 


ARTICLE 55. 
The Southern Growth Policies Agreement. 


§ 143-490. Compact enacted into law. — The Southern Growth Policies 
Agreement is hereby enacted into law and entered into by this State with all 
other states legally joining therein in the form substantially as follows. (19738, 
CG. 200sSe1y) 


§ 143-491. Article I. Findings and Purposes. — (a) The party states find 
that the South has a sense of community based on common social, cultural and 
economic needs and fostered by a regional tradition. There are vast 
potentialities for mutual improvement of each state in the region by 
cooperative planning for the development, conservation and efficient 
utilization of human and natural resources in a geographic area large enough 
to afford a high degree of flexibility in identifying and taking maximum 
advantage of opportunities for healthy and _ beneficial growth. The 
independence of each state and the special needs of subregions are recognized 
and are to be safeguarded. Accordingly, the cooperation resulting from this 
Agreement is intended to assist the states in meeting their own problems by 
enhancing their abilities to recognize and analyze regional opportunities and 
take account of regional influences in planning and implementing their public 
policies. 

(b) The purposes of this Agreement are to provide: 

(1) Improved facilities and procedures for study, analysis and planning of 
governmental policies, programs and _ activities of regional 
significance. 

(2) Assistance in the prevention of interstate conflicts and the promotion 
of regional cooperation. 

(3) Mechanisms for the coordination of state and local interests on a 
regional basis. 

(4) An agency to assist the states in accomplishing the foregoing. (1973, c. 
ZOU Sulu 


§ 143-492. Article II. The Board. — (a) There is hereby created the 
Southern Growth Policies Board, hereinafter called “the Board.” 

(b) The Board shall consist of five members from each party state, as 
follows: 

(1) The governor. 

(2) Two members of the state legislature, one appointed by the presiding 
officer of each house of the legislature or in such other manner as the 
legislature may provide. 

(3) Two residents of the state who shall be appointed by the governor to 
serve at his pleasure. 

(c) In making appointments pursuant to paragraph (b) (38), a governor shall, 
to the greatest extent practicable, select persons who, along with the other 
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members serving pursuant to paragraph (b), will make the state’s 
representation on the Board broadly representative of the _ several 
socioeconomic elements within his state. 

(d) (1) A governor may be represented by an alternate with power to act in 
his place and stead, if notice of the designation of such alternate is 
given to the Board in such manner as its bylaws may provide. 

(2) A legislative member of the Board may be represented by an alternate 
with power to act in his place and stead, unless the laws of his state 
prohibit such representation and if notice of the designation of such 
alternate is given to the Board in such manner as its bylaws may 
provide. An alternate for a legislative member of the Board shall be 
selected by the member from among the members of the legislative 
house in which he serves. 

(3) A member of the Board serving pursuant to paragraph (b) (3) of this 
Article may be represented by another resident of his state who may 
participate in his place and stead, except that he shall not vote: 
Provided that notice of the identity and designation of the 
representative selected by the member is given to the Board in such 
manner as its bylaws may provide. (1973, c. 200, s. 1.) 


§ 143-493. Article III. Powers. — (a) The Board shall prepare and keep 
current a statement of regional objectives, including recommended approaches 
to regional problems. The statement may also identify projects deemed by the 
Board to be of regional significance. The statement shall be available in its 
initial form two years from the effective date of this Agreement and shall be 
amended or revised no less frequently than once every six years. The statement 
shall be in such detail as the Board may prescribe. Amendments, revisions, 
supplements or evaluations may be transmitted at any time. An annual 
commentary on the statement shall be submitted at a regular time to be 
determined by the Board. 

(b) In addition to powers conferred on the Board elsewhere in this 
Agreement, the Board shall have the power to make or commission studies, 
investigations and recommendations with respect to: 

(1) The planning and programming of projects of interstate or regional 

significance. 

(2) Planning and scheduling of governmental services and programs which 
would be of assistance to the orderly growth and prosperity of the 
region, and to the well-being of its population. 

(3) Effective utilization of such federal assistance as may be available on a 
regional basis or as may have an interstate or regional! impact. 

(4) Measures for influencing population distribution, land _ use, 
development of new communities and redevelopment of existing ones. 

(5) Transportation patterns and systems of interstate and regional 
significance. 

(6) Improved utilization of human and natural resources for the 
advancement of the region as a whole. 

(7) Any other matters of a planning, data collection or informational 
character that the Board may determine to be of value to the party 
states. (1973, c. 200, s. 1.) 


§ 143-494. Article IV. Avoidance of Duplication. — (a) To avoid 
duplication of effort and in the interest of economy, the Board shall make use 
of existing studies, surveys, plans and data and other materials in the 
possession of the governmental agencies of the party states and their 
respective subdivisions or in the possession of other interstate agencies. Each 
such agency, within available appropriations and if not expressly prevented or 
limited by law, is hereby authorized to make such materials available to the 
Board and to otherwise assist it in the performance of its functions. At the 
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request of the Board, each such agency is further authorized to provide 
information regarding plans and programs affecting the region, or any subarea 
thereof, so that the Board may have available to it current information with 
respect thereto. 

(b) The Board shall use qualified public and private agencies to make 
investigations and conduct research, but if it is unable to secure the 
undertaking of such investigations or original research by a qualified public or 
private agency, it shall have the power to make its own investigations and 
conduct its own research. The Board may make contracts with any public or 
private agencies or private persons or entities for the undertaking of such 
investigations or original research within its purview. 

(c) In general, the policy of paragraph (b) of this Article shall apply to the 
activities of the Board relating to its statement of regional objectives, but 
nothing herein shall be construed to require the Board to rely on the services of 
other persons or agencies in developing the statement of regional objectives or 
any amendment, supplement or revision thereof. (1978, c. 200, s. 1.) 


§ 143-495. Article V. Advisory Committees. — The Board shall establish a 
Local Governments Advisory Committee. In addition, the Board may establish 
advisory committees representative of subregions of the South, civic and 
community interests, industry, agriculture, labor or other categories or any 
combinations thereof. Unless the laws of a party state contain a contrary 
requirement, any public official of the party state or a subdivision thereof may 
serve on an advisory committee established pursuant hereto and such service 
may be considered as a duty of his regular office or employment. (1973, c. 200, 
Teak 


§ 143-496. Article VI. Internal Management of the Board. — (a) The 
members of the Board shal! be entitled to one vote each. No action of the Board 
shall be binding unless taken at a meeting at which a majority of the total 
number of votes on the Board are cast in favor thereof. Action of the Board 
shall be only at a meeting at which a majority of the members or their 
alternates are present. The Board shall meet at least once a year. In its bylaws, 
and subject to such directions and limitations as may be contained therein, the 
Board may delegate the exercise of any of its powers relating to internal 
administration and management to an Executive Committee or the Executive 
Director. In no event shall any such delegation include final approval of: 

(1) A budget or appropriation request. 

(2) The statement of regional objectives or any amendment, supplement or 
revision thereof. 

(3) Official comments on or recommendations with respect to projects of 
interstate or regional significance. 

(4) The annual report. 3 

(b) To assist in the expeditious conduct of its business when the full Board is 
not meeting, the Board shall elect an Executive Committee of not to exceed 17 
members, including at least one member from each party state. The Executive 
Committee, subject to the provisions of this Agreement and consistent with the 
policies of the Board, shall be constituted and function as provided in the 
bylaws of the Board. One half of the membership of the Executive Committee 
shall consist of governors, and the remainder shall consist of other members of 
the Board, except that at any time when there is an odd number of members on 
the Executive Committee, the number of governors shall be one less than half 
of the total membership. The members of the Executive Committee shall serve 
for terms of two years, except that members elected to the first Executive 
Committee shall be elected as follows: One less than half of the membership for 
two years and the remainder for one year. The Chairman, Chairman-Elect, 
Vice-Chairman and Treasurer of the Board shali be members of the Executive 
Committee and anything in this paragraph to the contrary notwithstanding 
shall serve during their continuance in these offices. Vacancies in the Executive 
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Committee shall not affect its authority to act, but the Board at its next 
regularly ensuing meeting following the occurrence of any vacancy shall fill it 
for the unexpired term. 

(c) The Board shall have a seal. 

(d) The Board shall elect, from among its members, a Chairman, a 
Chairman-Elect, a Vice-Chairman and a Treasurer. Elections shall be annual. 
The Chairman-Elect shall succeed to the office of Chairman for the year 
following his service as Chairman-Elect. For purposes of the election and 
service of officers of the Board, the year shall be deemed to commence at the 
conclusion of the annual meeting of the Board and terminate at the conclusion 
of the next annual meeting thereof. The Board shall provide for the 
appointment of an Executive Director. Such Executive Director shall serve at 
the pleasure of the Board, and together with the Treasurer and such other 
personnel as the Board may deem appropriate shall be bonded in such amounts 
as the Board shall determine. The Executive Director shall be Secretary. 

(e) The Executive Director, subject to the policy set forth in this Agreement 
and any applicable directions given by the Board, may make contracts on 
behalf of the Board. 

(f) Irrespective of the civil service, personnel or other merit system laws of 
any of the party states, the Executive Director, subject to the approval of the 
Board, shall appoint, remove or discharge such personnel as may be necessary 
for the performance of the functions of the Board, and shall fix the duties and 
compensation of such personnel. The Board in its bylaws shall provide for the 
personnel policies and programs of the Board. 

(g) The Board may borrow, accept or contract for the services of personnel 
from any party jurisdiction, the United States, or any subdivision or agency of 
the aforementioned governments, or from any agency of two or more of the 
party jurisdictions or their subdivisions. 

(h) The Board may accept for any of its purposes and functions under this 
Agreement any and all donations, and grants of money, equipment, supplies, 
materials, and services, conditional or otherwise, from any state, the United 
States, or any other governmental agency, or from any person, firm, 
association, foundation, or corporation, and may receive, utilize and dispose of 
the same. Any donation or grant accepted by the Board pursuant to this 
paragraph or services borrowed pursuant to paragraph (g) of this Article shall 
be reported in the annual report of the Board. Such report shall include the 
nature, amount and conditions, if any, of the donation, grant, or services 
borrowed, and the identity of the donor or lender. 

(i) The Board may establish and maintain such facilities as may be 
necessary for the transacting of its business. The Board may acquire, hold, and 
convey real and personal property and any interest therein. 

(j) The Board shall adopt bylaws for the conduct of its business and shall 
have the power to amend and rescind these bylaws. The Board shall publish its 
bylaws in convenient form and shall file a copy thereof and a copy of any 
amendment thereto, with the appropriate agency or officer in each of the party 
states. 

(k) The Board annually shall make to the governor and legislature of each 
party state a report covering the activities of the Board for the preceding year. 
The Board at any time may make such additional reports and transmit such 
studies as it may deem desirable. 

(1) The Board may do any other or additional things appropriate to 
implement powers conferred upon it by this Agreement. (1973, c. 200, s. 1.) 


§ 143-497. Article VII. Finance. — (a) The Board shall advise the governor 
or designated officer or officers of each party state of its budget of estimated 
expenditures for such period as may be required by the laws of that party 
state. Each of the Board’s budgets of estimated expenditures shall contain 
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specific recommendations of the amount or amounts to be appropriated by 
each of the party states. 

(b) The total amount of appropriation requests under any budget shall be 
apportioned among the party states. Such apportionment shall be in 
accordance with the following formula: 


(1) One third in equal shares, 

(2) One third in the proportion that the population of a party state bears 
to the population of all party states, and 

(3) One third in the proportion that the per capita income in a party state 
bears to the per capita income in all party states. 


In implementing this formula, the Board shall employ the most recent 
authoritative sources of information and shall specify the sources used. 

(c) The Board shall not pledge the credit of any party state. The Board may 
meet any of its obligations in whole or in part with funds available to it 
pursuant to Article VI(h) of this Agreement, provided that the Board takes 
specific action setting aside such funds prior to incurring an obligation to be 
met in whole or in part in such manner. Except where the Board makes use of 
funds available to it pursuant to Article VI(h), or borrows pursuant to this 
paragraph, the Board shall not incur any obligation prior to the allotment of 
funds by the party states adequate to meet the same. The Board may borrow 
against anticipated revenues for terms not to exceed two years, but in any such 
event the credit pledged shall be that of the Board and not of a party state. 

(d) The Board shall keep accurate accounts of all receipts and 
disbursements. The receipts and disbursements of the Board shall be subject to 
the audit and accounting procedures established by its bylaws. However, all 
receipts and disbursements of funds handled by the Board shall be audited 
yearly by a certified or licensed public accountant, and the report of the audit 
shall be included in and become part of the annual report of the Board. 

(e) The accounts of the Board shall be open at any reasonable time for 
inspection by duly constituted officers of the party states and by any persons 
authorized by the Board. 

(f) Nothing contained herein shall be construed to prevent Board compliance 
with laws relating to audit or inspection of accounts by or on behalf of any 
government contributing to the support of the Board. (1973, c. 200, s. 1.) 


§ 143-498. Article VIII. Cooperation with the Federal Government and 
Other Governmental Entities. — Each party state is hereby authorized to 
participate in cooperative or joint planning undertakings with the federal 
government, and any appropriate agency or agencies thereof, or with any 
interstate agency or agencies. Such participation shall be at the instance of the 
governor or in such manner as state law may provide or authorize. The Board 
may facilitate the work of state representatives in any joint interstate or 
cooperative federal-state undertaking authorized by this Article, and each such 
state shall keep the Board advised of its activities in respect of such 
undertakings, to the extent that they have interstate or regional significance. 
(1973, c. 200, s. 1.) 


§ 143-499. Article IX. Subregional Activities. — The Board may 
undertake studies or investigations centering on the problems of one or more 
selected subareas within the region: Provided that in its judgment, such studies 
or investigations will have value as demonstrations for similar or other areas 
within the region. If a study or investigation that would be of primary benefit 
to a given state, unit of local government, or intrastate or interstate area is 
proposed, and if the Board finds that it is not justified in undertaking the work 
for its regional value as a demonstration, the Board may undertake the study 
or investigation as a special project. In any such event, it shall be a condition 
precedent that satisfactory financing and personnel arrangements be 
concluded to assure that the party or parties benefited bear all costs which the 
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Board determines that it would be inequitable for it to assume. Prior to 
undertaking any study or investigation pursuant to this Article as a special 
project, the Board shall make reasonable efforts to secure the undertaking of 
the work by another responsible public or private entity in accordance with the 
policy set forth in Article IV(b). (1973, c. 200, s. 1.) 


§ 143-500. Article X. Comprehensive Land Use Planning. — If any two or 
more contiguous party states desire to prepare a single or consolidated 
comprehensive land use plan, or a land use plan for any interstate area lying 
partly within each such state, the governors of the states involved may 
designate the Board as their joint agency for the purpose. The Board shall 
accept such designation and carry out such responsibility: Provided that the 
states involved make arrangements satisfactory to the Board to reimburse it or 
otherwise provide the resources with which the land use plan is to be prepared. 
Nothing contained in this Article shall be construed to deny the availability for 
use in the preparation of any such plan of data and information already in the 
possession of the Board or to require payment on account of the use thereof in 
addition to payments otherwise required to be made pursuant to other 
provisions of this Agreement. (1978, c. 200, s. 1.) 


§ 143-501. Article XI. Compacts and Agencies Unaffected. — Nothing in 
this Agreement shall be construed to: 

(1) Affect the powers or jurisdiction of any agency of a party state or any 
subdivision thereof. 

(2) Affect the rights or obligations of any governmental units, agencies or 
officials, or of any private persons or entities conferred or imposed by 
any interstate or interstate-federal compacts to which any one or 

| more states participating herein are parties. 

(3) Impinge on the jurisdiction of any existing interstate-federal 
mechanism for regional planning or development. (1973, c. 200, s. 1.) 


§ 143-502. Article XII. Eligible Parties; Entry into and Withdrawal. — 
(a) This Agreement shall have as eligible parties the states of Alabama, 
Arkansas, Delaware, Florida, Georgia, Kentucky, Louisiana, Maryland, 
Mississippi, Missouri, North Carolina, Oklahoma, South Carolina, Tennessee, 
Texas, Virginia, and West Virginia. 

(b) Any eligible state may enter into this Agreement and it shall 
become binding thereon when it has adopted the same: Provided that in order 
to enter into initial effect, adoption by at least five states shall be required. 

(c) Adoption of the Agreement may be either by enactment thereof or by 
adherence thereto by the governor; provided that in the absence of enact- 
ment, adherence by the governor shall be sufficient to make his state a party 
only until December 31, 1973. During any period when a state is partici- 
pating in this Agreement through gubernatorial action, the governor 
may provide to the Board an equitable share of the financial support of the 
Board from any source available to him. Nothing in this paragraph shall 
be construed to require a governor to take action contrary to the constitution 
or laws of his state. 

(d) Except for a withdrawal effective on December 31, 1973, in accordance 
with paragraph (c) of this Article, any party state may withdraw from this 
Agreement by enacting a statute repealing the same, but no such withdrawal 
shall take effect until one year after the governor of the withdrawing state has 
given notice in writing of the withdrawal to the governors of all other party 
states. No withdrawal shall affect any liability already incurred by or 
chargeable to a party state prior to the time of such withdrawal. (1973, c. 200, s. 
1.) 


§ 143-503. Article XIII. Construction and Severability. — This 
Agreement shall be liberally construed so as to effectuate the purposes thereof. 
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The provisions of this Agreement shall be severable and if any phrase, clause, 
sentence, or provision of this Agreement is declared to be contrary to the 
constitution of any state or of the United States, or the application thereof to 
any government, agency, person or circumstance is held invalid, the validity of 
the remainder of this Agreement and the applicability thereof to any 
government, agency, person or circumstance shall not be affected thereby. If 
this Agreement shall be held contrary to the constitution of any state 
participating therein, the Agreement shall remain in full force and effect as to 
the state affected as to all severable matters. (1973, c. 200, s. 1.) 


§ 143-504. Copies of bylaws and amendments to be filed. — Copies of 
bylaws and amendments to be filed pursuant to Article VI(j) of the Agreement 
shall be filed with chief state records-keeping agency. (1973, c. 200, s. 2.) 


§ 143-505. Continuance of states as parties. — Nothing contained in the 
Southern Growth Policies Agreement as enacted by this Article shall in any 
event be construed to terminate the participation of this State with any state 
which adopted the Southern Growth Policies Agreement prior to the effective 
date of this Article, except that the provisions of Article XII(c) shall govern 
with respect to the continuance of states as parties thereto after December 31, 
1973. (1978, c. 200, s:3:) 


§ 143-506. Rights of State and local governments not restricted. — No 
section, Article, or provision contained herein shall be construed so as to 
prohibit, restrict or restrain the actions of any individual member state or the 
actions of any county or municipal government within the boundaries of any 
individual member state nor shall any delegate from the State of North 
Carolina be authorized by this General Assembly to cast any vote that would in 
any manner restrict the sovereign rights presently granted to or retained by 
this State under the United States Constitution, or the rights of any local 
governments granted by the Constitution of the State of North Carolina or by 
statutory acts of the General Assembly. (1973, c. 200, s. 4.) 


ARTICLE 56. 
Emergency Medical Services Act of 19732. 


§ 143-507. Establishment of emergency medical services program. — (a) 
There is hereby established a comprehensive emergency medical services 
program in the Department of Human Resources. All responsibility for this 
program shall be vested in the Secretary of the Department of Human 
Resources and other such officers, boards, and commissions specified by law or 
regulation. 

(b) This Article is to enable and assist providers of emergency medical 
services in the delivery of adequate emergency medical services for all the 
people of North Carolina and the provision of medical care during a disaster. 

(c) Emergency medical services referred to in this Article include all services 
rendered in responding to the individual’s need for immediate medical care in 
order to prevent loss of life or further aggravation of physiological or 
psychological illness or injury. Emergency medical care is further described as 
first aid by members of the community; public knowledge and easy access into 
the system; prompt dispatch of well designed, equipped, and staffed 
ambulances; effective care by trained attendants at the scene of the emergency 
and while in transit; communications with the treatment center while at the 
scene and while in transit; routing and referral to the appropriate treatment 
facility; immediate definitive care at the emergency treatment facility; and 
follow-up lifesaving and restorative care. (1973, c. 208, s. 1.) 

Editor’s Note. — Session Laws 1973, c. 208, 

s. 12, is aseverability clause. 
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§ 143-508. Department of Human Resources to establish program. — The 
State Department of Human Resources shall establish and maintain a program 
for the improvement and upgrading of emergency medical services throughout 
the State. The Department shall consolidate all State functions relating to 
emergency medical services, both regulatory and developmental, under the 
auspices of this program. (1973, c. 208, s. 2.) 


§ 143-509. Powers and duties of Secretary. — The Secretary of the 
Department of Human Resources has full responsibilities for supervision and 
direction of the emergency medical services program and, to that end, shall: 

(1) After consulting with the Emergency Medical Services Advisory 
Council and with such local governments as may be involved, seek the 
establishment of statewide, regional and local emergency medical 
services operations; 

(2) Develop a system for classifying and categorizing hospitals as to kinds 
and levels of emergency treatment they normally and regularly 
provide and shall make this information available and known to 
ambulance service providers, health care facilities and to the general 
public; 

(3) Encourage and assist in the development of appropriately located 
comprehensive emergency treatment centers; 

(4) Encourage and assist in the development of a statewide emergency 
medical services communications system which will enable transport 
‘vehicles to communicate with treatment facilities; 

(5) Establish a State emergency medical services records system; 

(6) Inspect ambulances, issue permits for operation of ambulance vehicles, 
train and license ambulance personnel and shall be responsible for the 
enforcement of all other quality control provisions of the Ambulance 
Act of 1967, Article 26 of Chapter 130 of the General Statutes of North 
Carolina; 

(7) Designate emergency medical services radio frequencies and 
coordinate emergency medical services radio communications 
networks within FCC rules and regulations; and 

(8) Promote the development of an air ambulance support system to. 
supplement ground vehicle operations. (1973, c. 208, s. 3.) 


§ 143-510. Emergency Medical Services Advisory Council. — (a) The 
Secretary of the Department of Human Resources shall appoint an Emergency 
Medical Services Advisory Council to consult with him in the administration of 
this Article. The Council shall be composed of 17 members representing 
physicians licensed to practice medicine versed in treatment of trauma and 
suddenly occurring illnesses, emergency room nurses, hospitals, providers of 
See service (including rescue squads), local government and the general 
public. 

(b) Members shall hold office for a term of four years beginning July 1, 1973, 
and quadrennially thereafter, except the terms of the members first taking 
office shall expire, as designated at the time of appointment, six at the end of 
the second year, six at the end of the third year, and five at the end of the 
fourth year. Any person appointed to fill a vacancy occurring prior to the 
expiration of the term for which his predecessor was appointed shall be 
appointed for the remainder of such term. 

(c) The Council shall meet at least once each quarter and at the call of the 
Secretary of the Department of Human Resources. The Council shall appoint 
its chairman annually. 

(d) Members of the Council shall receive the amount of per diem provided by 
G.S. 138-5 and actual travel expenses while engaged in Council business or 
attending Council meetings; all travel expenses shall be paid in accordance 
with the provisions of the Executive Budget Act. (1973, c. 208, s. 4.) 
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§ 143-511. Powers and duties of the Council. — The Emergency Medical 
Services Advisory Council shall 

(1) Advise the Secretary of the Department of Human Resources on 
recommendation to the commission or commissions as to designation 
of multicounty emergency medical services regions, 

(2) Give their advice as to all rules and regulations proposed to be adopted 
by the commission or commissions, and 

(3) Advise the Secretary on all other matters pertaining to this Article. 
(1973)'¢. 208; s. 5.) 


§ 143-512. Regional demonstration plans. — The Secretary of the 
Department of Human Resources is authorized to develop and implement, in 
conjunction with such local sponsors as may agree to participate, regional 
emergency medical services systems in order to demonstrate the desirability of 
comprehensive regional emergency medical services systems and to determine 
the optimum characteristics of such plans. The Secretary may make special 
grants-in-aid to participants. (1973, c. 208, s. 6.) 


§ 143-513. Regional emergency medical services councils. — The 
Secretary of the Department of Human Resources may establish emergency 
medical services regional councils to implement and coordinate emergency 
medical services programs within regions. (1973, c. 208, s. 7.) 


§ 143-514. Training programs. — The Department of Human Resources in 
cooperation with educational institutions shall develop training programs for 
emergency medical service personnel. (1973, c. 208, s. 8.) 


§ 143-515. Establishment of regions. — The Secretary is authorized to 
establish an appropriate number of multicounty emergency medical services 
regions. (1973, c. 208, s. 9.) 


§ 143-516. Single State agency. — The Department of Human Resources is 
hereby designated as the single agency for North Carolina for the purposes of 
all federal emergency medical services legislation as has or may be hereafter 
enacted to assist in development of emergency medical services plans and 
programs. (1973, c. 208, s. 10.) 


§ 143-517. Ambulance support; free enterprise. — Nothing in this Article 
affects the power of local governments to finance ambulance operations or to 
support rescue squads. Nothing in this Article shall be construed to allow 
infringement on the private practice of medicine or the lawful operation of 
health care facilities. (1973, c. 208, s. 11.) 


§§ 143-518 to 143-520: Reserved for future codification purposes. 





ARTICLE 57. 
Crime Study Commission. 


§ 143-521. Crime Study Commission created. — There is hereby created a 
commission to be known as the Crime Study Commission for the study of 
legislation designed to reduce crime in North Carolina, to be composed of nine 
members who shall be appointed not later than July 1, 1973, for a two-year 
term as follows: Three members shall be appointed by the Governor, three 
members shall be appointed by the President of the Senate, and three members 
Shall be appointed by the Speaker of the House. The subsequent appointments 
shall be for terms to commence on July 1 of the year in which appointed, and 
each member shall serve until his successor is appointed and qualifies. 
Appointees shall be members or former members of the North Carolina 
General Assembly. (1973, c. 801.) 
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§ 143-522. Duties of Commission. — It shall be the duty of the Commission 
to pursue an in-depth study of existing and proposed legislation designed to 
contribute to the public safety by the reduction of crime in North Carolina, 
giving particular emphasis to: 

(1) Collecting and reviewing existing legislation in North Carolina 
designed to reduce crime; as well as pertinent crime information 
reports, studies and findings in the field of crime from other states 
and national bodies. 

(2) Collecting and reviewing information on the North Carolina Criminal 
Justice System including law enforcement, courts, and corrections 
with a view towards relating them to the concerns and needs of North 
Carolina in crime reduction. 

(3) Studying and coordinating the reports and recommendations of the 
various agencies, councils, commissions, committees, and associations 
existing in North Carolina whose primary or partial duties are to 
make recommendations designed to affect the Criminal Justice 
System. The Commission shall make specific recommendations 
towards the goals enumerated in this section. (1973, c. 801.) 





§ 143-523. Organization of Commission. — Upon its appoint- 
ment, the Commission shall organize by electing from its membership a 
chairman. The Commission shall meet at such times and places as the chair- 
man shall designate. The facilities of the State Legislative Building shall be 
available to the Commission. On request of the chairman, the Director of 
the Department of Administration shall make available to the Commis- 
sion and its staff suitable office space and meeting facilities. The Commis- 
sion is authorized to conduct hearings and to employ such clerical 
and other assistance, professional advice and services as may be deemed 
necessary in the performance of its duties. (1973, c. 801.) 


§ 143-524. Members to serve without compensation; subsistence and 
travel expenses.—Members of the Commission shall serve without com- 
pensation but they shall be paid such per diem and travel expenses as are 
provided for members of State boards and commissions generally pur- 
suant to G.S. 138-5. (1973, c. 801.) 


§ 143-525. Assistance to Commission. — The Commission, in the per- 
formance of its duties, may request and shall receive from every department, 
board, bureau, agency, commission, or institution of this State, or from any 


political subdivision of the State, information, cooperation, and assistance. 
(1973, c. 801.) 


§ 143-526. Reports to General Assembly. — The Commission shall 
make a report to the General Assembly containing its findings and recom- 
mendations not later than February 1, 1974, and annually thereafter. 
(1973, c. 801.) 
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fer. 


Article 7. 


Department of Agriculture. 


Creation. 

Commissioner of Agriculture; pow- 
ers and duties. 

Commissioner of Agriculture; trans- 
fer of powers and duties to De- 
partment. 

Board of Agriculture; transfer. 

Structural Pest Control Division; 
transfer. 

The North Carolina Agricultural 
Hall of Fame; transfer. 

Gasoline and Oil Inspection Board; 
transfer. 

North Carolina Rural Rehabilitation 
Corporation; transfer. 

North Carolina Board of Crop Seed 
Improvement; transfer. 

North Carolina Public Livestock 
Market Advisory Board; transfer. 

State Museum; transfer. 


Article 8. 
Department of Labor. 


Creation. 

Commissioner of Labor; powers and 
duties. 

Commissioner of Labor; transfer of 
powers and duties to Department. 

Board of Boiler Rules and Bureau of 
Boiler Inspection; transfer. 

Apprenticeship Council; transfer. 

Voluntary arbitration of labor 
disputes; appointment of ar- 
bitrator or panel; Commissioner 
of Labor; transfer. 


Article 9. 
Department of Insurance. 


Creation. 

Commissioner of Insurance; powers 
and duties. 

Commissioner of Insurance; transfer 
of powers and_ duties’ to 
Department. 

Insurance Advisory Board; transfer. 

Health Insurance Advisory Board; 
transfer. 

Building Code Council; transfer. 

State Volunteeer Fire Department; 
transfer. 
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Article 10. 


Department of Administration. 


Sec. 


143A-80. 
143A-81. 


143A-82. 


143A-83. 


143 A-84. 


143A-85. 
143A-86. 
143A-87. 


143A-88. 


143A-89. 
143A-90. 
143A-91. 
143 A-92. 


143A-93. 
143A-94. 


143A-95. 


143A-96. 


Creation. 

Secretary of the Department of 
Administration; powers and 
duties. 

Department or Director of Admin- 
istration; transfer of pow- 
ers and duties to Department. 

Systems Management Division; 
transfer. 

State Personnel Department; State 
Personnel Board; powers, duties 
and functions; transfer. 

North Carolina Housing Corpora- 
tion; transfer. 


North Carolina Capital Building 
Authority; transfer. 
North Carolina Capital Planning 


Commission; transfer. 
Youth Councils Act; Youth Advisory 


Board; State Youth Council; 
powers, duties and _ functions; 
transfer. 


North Carolina Zoological Author- 
ity; transfer. 

North Carolina 
Council; transfer. 

North Carolina Commission on 
Interstate Cooperation; transfer. 

State Construction Finance Author- 
ity; transfer. 

Marine Science Council; transfer. 

Coordinating Committee of North 
Carolina State University and the 
State Department of Agriculture; 
transfer. 

Southern Interstate Nuclear Com- 
pact; transfer. 

The Commission on the Education 
and Employment of Women; 
transfer. 


Article 11. 


Good Neighbor 


Department of Transportation and 


143A-97. 
143A-98. 


Highway Safety. 
Creation. 
Secretary of Transportation and 
Highway Safety; powers and 
duties. 


143A-98.1. Board of Transportation. 
143A-98.2. Secondary Roads Council. 


143A-99. 


148A-100. Department 


Succession of powers and duties of 
State Highway Commission. 

of Motor Vehicles; 

transfer. 


143A-101. Governor’s Highway Safety Pro- 


148A-102. North Carolina 
143A-103. Board of 


gram; transfer. 

Traffic Safety 
Authority; transfer; chairman. 
Commissioners’ of 
Navigation and Pilotage for the 
Cape Fear River; transfer. 


Sec. 
143A-104. 


143A-105. 
143A-106. 


143A-107. 
143A-108. 
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Governor’s Aviation Committee; 
transfer. 

North Carolina Railroad Directors; 
transfer. , 
Atlantic and ‘North °* Carolina 

Railroad Company; transfer. 
State Ports Authority; transfer. 
Vehicle Equipment Safety Compact; 


transfer. 


Article 12. 


Department of Natural and 


143A-109. 
143A-110. 


143A-111. 
143A-112. 


143A-118. 


143A-114. 
143A-115. 


143A-116. 


143A-117. 


143A-118. 
143A-119. 
143A-120. 


143A-121. 


143A-122. 
143 A-123. 
143A-124. 
143A-125. 
143A-126. 


143A-127. 


143A-128. 


143A-129. 


Economic Resources. 


Creation. 

Secretary of Natural and Economic 
Resources; powers and duties. 

Geodetic Survey Division; transfer. 

North Carolina Board of Science and 
Technology; transfer. 

North Carolina Forestry Advisory 
Committee; transfer. 

Mining Council; transfer. 

Commercial and Sports Fisheries 
Advisory Board; transfer. 

North Carolina National Park, 
Parkway and Forests  Devel- 
opment Commission; transfer. 

Department and Board of Conser- 
vation and Development; trans- 
fer. 


Wildlife Resources Commission; 
transfer. 
Department of Water and Air 


Resources; transfer. 

Board of Water and Air Resources; 
transfer. 

Water Control Advisory Council and 
Air Control Advisory Council; 
transfer. 

John H. Kerr Reservoir Devel- 
opment Commission; transfer. 

Lockhard Gaddy Wild Goose Refuge 
Com mission; transfer. 

State Soil and Water Conservation 
Committee; transfer. 

North Carolina Water 
Com mittee; transfer. 

Atlantic States Marine Fisheries 
Com pact; transfer. 


Safety 


Interstate Mining Compact; trans- 
fer. 

Deaprtment of Local Affairs; 
transfer. 


Committee on Recreation; Commit- 
tee on Law and Order; other 
committees of Department of Lo- 
cal Affairs. 


Article 13. 


Department of Human Resources. 
143A-130 to 148A-162. [Repealed. ] 


Article 14. 


Department of Social Rehabilitation 


Sec. 


143A-163. 
143A-164. 


143A-165. 
143A-166. 
143 A-167. 


143A-168. 
143A-169. 


143A-170. 


143A-171. 
148A-172. 


143A-173. 


143A-174. 
1438 A-175. 


143A-176. 
143A-177. 


143A-178. 
173A-179. 


143A-180. 
143A-181. 
143A-182. 
143A-183. 
143A-184. 


143A-185. 


and Control. 


Creation. 
Secretary of Social Rehabilitation 
and Control; powers and duties. 
State Department and Commission 
of Correction; transfer. 

State Board of Juvenile Correction; 
transfer. 

State Probation Commission; trans- 
fer. 

Board of Paroles; transfer. 

Interstate Agreement on Detainers; 
rights, duties and privileges. 

Uniform Act for Out-of-State 
Parolee Supervision; powers, 
duties and functions; transfer. 


Article 15. 


Department of Commerce. 


Creation. 

Secretary of Commerce; powers and 
duties. 

State Board of Alcoholic Control; 
transfer. 

Utilities Commission; transfer. 

Employment Security Commission; 
transfer. 


North Carolina Industrial Com- 
mission; transfer. 
Commissioner of Banks; State 


Banking Commission; transfer. 
Savings and Loan Division; transfer. 
Savings and Loan Advisory Board; 

transfer. 

Credit Union Division of the 
Department of Agriculture; trans- 
fer. 

Credit Union Commission. 

North Carolina Milk Commission; 
transfer. 

North Carolina Burial 
sioner; transfer. 

North Carolina Burial Commission; 
transfer. 

North Carolina Rural Electrification 
Authority; transfer. 


Article 16. 


Commis- 


Department of Revenue. 


143A-186 to 143A-190. [Repealed.] 


Article 17. 


Department of Art, Culture and History. 
143A-191 to 143A-230. [Repealed.] 


Article 18. 


Department of Military and 
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Veterans’ Affairs. 


143A-231 to 143A-238. [Repealed.] 
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ARTICLE 1. 
General Provisions. 


§ 143A-1. Short title. — This Chapter shall be known and may be cited as 
the “Executive Organization Act of 1971.” (1971, c. 864, s. 1.) 


§ 143A-2. Head of department defined. — Whenever the term “head of the 
department” is used it shall mean the head of one of the principal departments 
created by this Chapter. (1971, c. 864, s. 1.) 


§ 143A-3. Agency defined. — Whenever the term “agency” is used it shall 
mean and include, as the context may require, an existing department, 
institution, commission, committee, board, division, bureau, officer of official. 
(1971, c. 864, s. 1.) 


§ 143A-4. Policy-making authority and administrative powers of 
Governor; delegation. — The Governor, in accordance with Article III of the 
Constitution of North Carolina, shall be the chief executive officer of the State. 
Subject to the Constitution and laws of this State, the Governor shall be 
responsible for formulating and administering the policies of the executive 
branch of the State government. Where a conflict arises in connection with the 
administration of the policies of the executive branch of the State government 
with respect to the reorganization of State government, such conflict shall be 
resolved is the Governor, and the decision of the Governor shall be final. (1971, 
crp04,s.41) 


§ 143A-5. Office of the Lieutenant Guvernor. — The Lieutenant Governor 
shall maintain an office in a State building in the City of Raleigh which office 
shall be open: during normal working hours throughout the year. The 
Lieutenant Governor shall serve as President of the Senate and perform such 
additional duties as the Governor or General Assembly may assign to him. 
This section shall become effective January 1, 1973. (1971, c. 864, s. 1.) 


§ 143A-6. Types of transfers. — (a) Under this Chapter, a type I transfer 
means the transferring of all or part of an existing agency to a principal 
department established by this Chapter. When all or part of any agency is 
transferred to a principal department under a type I transfer, its statutory 
authority, powers, duties, and functions, records, personnel, property, 
unexpended balances of appropriations, allocations or other funds, 
including the functions of budgeting and purchasing, are transferred to the 
principal department. 

When any agency, or part thereof, is transferred by a type I transfer to a 
principal department under the provisions of this Chapter, all its prescribed 
powers, duties, and functions, including but not limited to rule making, 
regulation, licensing, and promulation of rules, rates, regulations, and 
standards, and the rendering of findings, orders, and adjudications are 
transferred to the head of the principal department into which the agency, or 
part thereof, has been transferred. 

(b) Under this Chapter, a type II transfer means the transferring intact of 
an existing agency, or part thereof, to a principal department established by 
this Chapter. When any agency, or part thereof, is transferred to a principal 
department under a type II transfer, that agency, or part thereof, shall be 
administered under the direction and supervision of that principal department, 
but shall exercise all its prescribed statutory powers independently of the 
head of the principal department, except that under a type II transfer the 
management functions if any transferred agency, or part thereof, shall be 
performed under the direction and supervision of the head of the principal 
department. 

(c) Whenever the term “management functions” is used it shall mean 
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BDA, organizing, staffing, directing, coordinating, reporting and 
udgeting. (1971, c. 864, s. 1.) 

Transfer under Type II Transfer of Burial Aldridge, Secretary, Department of Commerce, 
Commission Records and Administrative 41 N.C.A.G. 921 (1972). 
Personnel to Department of Commerce. — 
See opinion of Attorney General to Mr. Irvin 


§ 143A-7. Agencies not enumerated; continuation. — Any existing 
department, institution, board or commission not enumerated in this Chapter 
but established or created by the General Assembly shall continue to exercise 
all its powers, duties and functions. (1971, c. 864, s. 1.) 


§ 143A-8. Internal organization of departments; allocation and 
reallocation of duties and functions; limitations. — The Governor shall 
cause the administrative organization of each department to be examined with 
a view to promoting economy and efficiency. The Governor may reorganize and 
organize the principal departments and assign and reassign the duties and 
functions among the divisions and other units, division heads, officers, and 
employees; except as otherwise expressly provided by statute. When such 
changes affect existing law they must be submitted in accordance with Article 
III, Sec. 5 of the Constitution. The head of a principal department shall have 
legal custody of all books, papers, documents and other records of the 
department. The head of a principal department shall be responsible for the 

reparation and presentation of the department budget request which shall 
include all funds requested and all receipts expected for all elements of the 
department. (1971, c. 864, s. 1.) - 


§ 143A-9. Appointment of officers and employees; salaries of department 
heads. — Any provisions of law to the contrary notwithstanding, and subject 
to the provisions of the Constitution of the State of North Carolina, the head of 
a principal department, except those departments headed by elected officials 
who are constitutional officers, shall be appointed by the Governor and serve at 
his pleasure. The salary of the head of each of the principal departments, 
except in those departments headed by elected officials who are constitutional 
officers, shall be set by the Advisory Budget Commission on the 
recommendation of the Governor. Salaries for these positions shall be filed 
with the General Assembly pursuant to G.S. 143-34.38 commencing with the 
1973 General Assembly. 

The head of a principal department shall appoint the chief deputy or chief 
assistant and such chief deputy or chief assistant shall be subject to the State 
Personnel Act. Except where appointment by the Governor is prescribed by 
existing statute, the head of the principal department shall appoint the 
administrative head of each transferred agency and, subject to the provisions 
of the State Personnel Act, appoint all employees of each division, section or 
other unit under a principal department. 

In establishing the position of secretary, and the supporting staff for the 
principal departments, the cost of such staff positions will be met insofar as 
possible by utilizing existing positions or funds available from vacant positions 
within agencies assigned to the principal departments. (1971, c. 864, s. 1.) 


§ 143A-10. Governor; continuation of powers and duties; staff. — All 
powers, duties and functions vested by law in the Governor or in the office of 
Governor are continued, except as otherwise provided by this Chapter. 

The immediate staff of the Governor shall not be subject to the State 
Personnel Act; however, salaries for these positions shall be filed with the 
General Assembly pursuant to G.S. 143-34.3 commencing with the 1973 
General Assembly. (1971, c. 864, s. 1.) 


§ 143A-11. Principal departments. — Except as otherwise provided by this 
Chapter, or the State Constitution, all executive and administrative powers, 
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duties and functions, not including those of the General Assembly and the 
judiciary, previously vested by law in the several State agencies, are vested in 
the following principal offices or departments. 

(1) Office of the Governor. 

(2) Office of the Lieutenant Governor. 

(3) Department of the Secretary of State. 

(4) Department of State Auditor. 

(5) Department of State Treasurer. 

(6) Department of Public Education. 

(7) Department of Justice. 

(8) Department of Agriculture. 

(9) Department of Labor. 

(10) Department of Insurance. 

(11) Department of Administration. 

(12) Department of Transportation and Highway Safety. 

(18) Department of Natural and Economic Resources. 

(14) Repealed by Session Laws 1973, c. 476, s. 6. 

(15) Department of Social Rehabilitation and Control. 

(16) Department of Commerce. 

(17), (18) Repealed by Session Laws 1973, c. 476, s. 6. 

(19) Repealed by Session Laws 1973, c. 620, s. 9. (1971, c. 864, s. 1; 1973, ¢. 

476, s. 6; c. 620, s. 9.) 
Cross References. — As to the Department 

of Cultural Resources, see §§ 143B-49 through 


repealed subdivisions (14), Department of 
Human Resources, (17), Department of 


143B-115. As to the Department of Human 
Resources, see §§ 148B-136 through 143B-196. 
As to the Department of Revenue, see §§ 
148B-217 through 143B-225. As to the 
Department of Military and Veterans Affairs, 


Revenue and (18), Department of Art, Culture 
and History. 

The second 1973 amendment repealed 
subdivision (19), Department of Military and 
Veterans’ Affairs. 


see §§ 143B-246 through 143B-253. 
Editor’s Note. — The first 1973 amendment 


§ 143A-12. Office of the Governor; creation. — There is hereby created an 
office of the Governor. (1971, c. 864, s. 2.) | 


§ 143A-13. Office of the Lieutenant Governor; creation. — There is 
hereby created an office of the Lieutenant Governor. (1971, c. 864, s. 3.) 


§ 143A-14. Creation of new departments by executive order. — All 
departments not now in existence which this Chapter directs to be created shall 
be made operative by executive order of the Governor; provided that all new 
departments shall be activated by executive order not later than July 1, 1972. 
(1971) c7 8645s. 21.) 


§ 143A-15. Date of transfer of agencies into existing departments. — The 
transfer of all agencies into departments of State government which now exist 
shall take place not later than October 1, 1971. (1971, c. 864, s. 21.) 


§ 143A-16. Transfer of funds by Governor. — To implement this Chapter, 
the Governor shall have authority to transfer all or a part of any 
appropriations or funds of an agency to the department to which such agency is 
transferred. (1971, c. 864, s. 21.) 


§ 143A-17. Plans and reports. — Each principal department shall submit 
an annual plan of work to the Governor and the Advisory Budget Commission 
prior to the beginning of each fiscal year. Each principal department shall 
submit an annual report covering programs and activities to the Governor and 
Advisory Budget Commission at the end of each fiscal year. These plans of 
work and annual reports shall be made available to the General Assembly. 

These documents will serve as the base for the development of budgets for 
each principal department of State government to be submitted to the 
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Governor, Advisory Budget Commission and to the General Assembly for 
consideration and approval. (1971, c. 864, s. 21.) 


§ 143A-18. Additional funds for reorganization. — When adequate funds 
to implement reorganization are not available from the budgets of the 
transferred agencies, the Governor and the Council of State may make other 
funds available for these purposes, not to exceed a total of five hundred 
thousand dollars ($500,000) per year for all departments created by this 
Chapter. (1971, c. 864, s. 21.) 


ARTICLE 2. 
Department of the Secretary of State. 


§ 143A-19. Creation. — There is hereby created _a Department of the 
Secretary of State. The head of the Department of the Secretary of State is the 
Secretary of State. (1971, c. 864, s. 4.) 


§ 143A-20. Secretary of State; powers and duties. — The Secretary of 
State shall have such powers and duties as are conferred on him by this 
Chapter, delegated to him by the Governor, and conferred by the Constitution 
and laws of this State. (1971, c. 864, s. 4.) 


§ 143A-21. Secretary of State; transfer of powers and duties to 
Department. — Except as otherwise provided in the Constitution or in this 
Chapter, all powers, duties and functions vested by law in the Secretary of 
State are transferred by a type I transfer to the Department of the Secretary of 
State. (1971, c. 864, s. 4.) 


§ 143A-22. The State Board of Elections; transfer. — The State Board of 
Elections, as contained in Article 3 of Chapter 163 of the General Statutes and 
the laws of this State, is hereby transferred by a type II transfer to the 
Department of the Secretary of State. (1971, c. 864, s. 4.) 


§ 143A-23. Notaries public; powers, duties and functions; transfer. — 
All of the powers, duties and functions of the Governor under G.S. 10-1 of the 
General Statutes are transferred by a type I transfer to the Department of the 
Secretary of State. (1971, c. 864, s. 4.) 

Editor’s Note. — The reference in this the revision of Chapter 10 by Session Laws 
section to § 10-1 is to § 10-1 as it stood before 1973, c. 680. 


ARTICLE 3. 
Department of State Auditor. 


§ 143A-24. Creation. — There is hereby created a Department of State 
Auditor. The head of the Department of the State Auditor is the State Auditor. 
(1971, c. 864, s. 5.) 


§ 143A-25. State Auditor; powers and duties. — The State Auditor shall 
have such powers and duties as are conferred on him by this Chapter, 
delegated to him by the Governor, and conferred by the Constitution and laws 
of this State. (1971, c. 864, s. 5.) 


§ 143A-26. State Auditor; transfer of powers and duties to Department. 
— Except as otherwise provided in the Constitution or by this Chapter, all 
powers, duties and functions of the State Auditor are transferred by a type I 
transfer to the Department of the State Auditor. (1971, c. 864, s. 5.) 


§ 143A-27. North Carolina Firemen’s Pension Fund; transfer. — The 
North Carolina Firemen’s Pension Fund, as contained in Article 3 of Chapter 
118 of the General Statutes and the laws of this State, is hereby transferred by 
a type II transfer to the Department of State Auditor. (197 1, c. 864, s. 5.) 
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§ 143A-28. The Law-Enforcement Officers’ Benefit and Retirement 
Fund; transfer. — The Law-Enforcement Officers’ Benefit and Retirement 
Fund, as contained in Article 12 of Chapter 143 of the General Statutes and the 
laws of this State, is hereby transferred by a type II transfer to the 
Department of State Auditor. (1971, c. 864, s. 5.) 


§ 143A-29. State Board of Pensions; transfer. — The State Board of 
Pensions, as contained in Article 2 of Chapter 112 of the General Statutes and 
the laws of this State, is hereby transferred by a type II transfer to the 
Department of State Auditor. (1971, c. 864, s. 5.) 


ARTICLE 4. 
Department of State Treasurer. 


§ 143A-30. Creation. — There is hereby created a Department of State 
Treasurer. The head of the Department of State Treasurer is the State 
Treasurer. (1971, c. 864, s. 6.) 


§ 143A-31. State Treasurer; powers and duties. — The State Treasurer 
shall have such powers and duties as are conferred on him by this Chapter, 
delegated to him by the Governor, and conferred by the Constitution and laws 
of this State. (1971, c. 864, s. 6.) 


§ 143A-32. State Treasurer; transfer of powers and duties to 
Department. — Except as otherwise provided in the Constitution or in this 
Chapter, all powers, duties and functions vested by law in the State Treasurer 
are transferred by a type I transfer to the Department of State Treasurer. 
(1971, c. 864, s. 6.) 


§ 143A-33. Local Government Commission; transfer. — The Loca] 
Government Commission, as contained in Article 1 of Chapter 159 of the 
General Statutes and the laws of this State, is hereby transferred by a type II 
transfer to the Department of State Treasurer. (1971, c. 864, s. 6.) 

Editor’s Note. — The Local Government 
Commission is now provided for in Article 2 of 
Chapter 159. 


§ 143A-34. Teachers’ and State Employees’ Retirement System; 
transfer. — The Teachers’ and State Employees’ Retirement System, and the 
board of trustees, as contained in Article 1 of Chapter 135 of the General Stat- 
utes and the laws of this State, is hereby transferred by a type II transfer 
to the Department of State Treasurer. (1971, c. 864, s. 6.) 


§ 143A-35. North Carolina Local Governmental Employees’ Retirement 
System; transfer. — The North Carolina Local Governmental Employees’ 
Retirement System, as contained in Article 3 of Chapter 128 of the General 
Statutes and the laws of this State, is hereby transferred by a type II transfer 
to the Department of State Treasurer. (1971, c. 864, s. 6.) 


§ 143A-36. Public Employees’ Social Security Agency; powers, duties 
and functions; transfer. — All of the powers, duties and functions of the 
Public Emplovees’ Social Security Agency as contained in Article 2 of Chapter 
135 of the General Statutes and the laws of this State, are transferred by a 
type I transfer to the Department of State Treasurer. (1971, c. 864, s. 6.) 


§ 143A-37. Legislative Retirement Fund; transfer. — The Legislative 
Retirement Fund, as provided for in G.S. 120-4.1 of the General Statutes and 
the laws of this State, is hereby transferred by a type II transfer to the 
Department of State Treasurer. (1971, c. 864, s. 6.) 


§ 143A-38. Tax Review Board; transfer. — The Tax Review Board, as 
created by G.S. 105-269.2 of the General Statutes and the laws of this State, is 
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transferred by a type II transfer to the Department of State Treasurer. (1971, 
c. 864, s. 6.) 


ARTICLE 5. 
Department of Public Education. 


§ 143A-39. Creation. — There is hereby created a Department of Public 
Education. The head of the Department of Public Education is the State Board 
of Education. Any provision of G.S. 143A-9 to the contrary notwithstanding, 
the appointment of the State Board of Education shall be as prescribed in 
Article IX, Sec. 4(1) of the Constitution. (1971, c. 864, s. 7.) 


§ 143A-40. State Board of Education; powers and duties. — The State 
Board of Education shall have such powers and duties as are conferred on the 
Board by this Chapter, delegated to the Board by the Governor and conferred 
by the Constitution and laws of this State. (1971, c. 864, s. 7.) 


§ 143A-41. State Board of Education; transfer of powers and duties to 
Department. — Except as otherwise provided in the Constitution or in this 
Chapter, all powers, duties and functions vested by law in the State Board of 
Education are transferred by a type I transfer to the Department of Public 
Education. (1971, c. 864, s. 7.) 


§ 143A-42. Superintendent of Public Instruction; transfer of office and 
Department of Public Instruction; powers and duties. — The office of the 
Superintendent of Public Instruction, as provided for by Article II, Sec. 7, of 
the Constitution, and the Department of Public Instruction are hereby 
transferred to the Department of Public Education. The Superintendent of 
Public Instruction shall be the secretary and chief administrative officer of the 
State Board of Education, and shall have such powers and duties as are 
conferred by the Constitution, by the State Board of Education, Chapter 115 of 
the General Statutes, and the laws of this State. (1971, c. 864, s. q. ) 


§ 143A-43. Department of Community Colleges; transfer. — The 
Department of Community Colleges, as contained in Chapter 115A of the 
General Statutes and the laws of this State, is hereby transferred by a type I 
transfer to the Department of Public Education. (1971, c. 864, s. 7.) 


§ 143A-44. North Carolina Vocational Textile School; transfer. — The 
North Carolina Vocational Textile School, and board of trustees, as contained 
in Article 6 of Chapter 115A of the General Statutes and the laws of this State, 
are hereby transferred by a type II transfer to the Department of Public 
Education. (1971, c. 864, s. 7.) 


§ 143A-45. Interstate Compact for Education; rights, duties and 
privileges. — All of the rights, duties and privileges of this State obtained as a 
party to the Interstate Compact for Education as contained in Article 43 of 
Chapter 115 of the General Statutes and the laws of this State, shall be 
supervised and administered by the Superintendent of Public Instruction. 
(1971, c. 864, s. 7.) 


§ 143A-46. North Carolina Advancement School; transfer. — The North 
Carolina Advancement School, as contained in Article 44 of Chapter 115 of the 
General Statutes and the laws of this State, is hereby transferred by a type I 
transfer to the Department of Public Education. (1971, c. 864, s. 7.) 


§ 143A-47. Interstate Agreement on Qualifications of Educational 
Personnel; rights, duties and privileges. — All the rights, duties and 
privileges of this State obtained as a party to the Interstate Agreement on 
Qualifications of Educational Personnel as contained in Article 17A of Chapter 
115 of the General Statutes and the laws of this State shall be supervised and 
administered by the Superintendent of Public Instruction. (1971, c. 864, s. 7.) 
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§ 143A-48. Textbook Commission; transfer. — The Textbook Commission, 
as created by G.S. 115-206.3 and the laws of this State, is hereby transferred by 
a type I transfer to the Department of Public Education. (1971, c. 864, s. 7.) 


ARTICLE 6. 
Department of Justice. 


§ 143A-49. Creation. — There is hereby created a Department of Justice. 
The head of the Department of Justice is the Attorney General. (1971, c. 864, s. 
8.) 


§ 143A-49.1. Attorney General; powers and duties. — The Attorney 
General shall have such powers and duties as are conferred on him by this 
Chapter, delegated to him by the Governor, and conferred by the Constitution 
and laws of this State. (1971, c. 864, s. 8.) 


§ 143A-50. Attorney General; transfer of powers and duties to 
Department. — Except as otherwise provided in the Constitution or in this 
Chapter, all powers, duties and functions vested by law in the Attorney 
General are transferred by a type I transfer to the Department of Justice. 
(1971, c. 864, s. 8.) 


§ 143A-51. State Bureau of Investigation; transfer. — The State Bureau 
of Investigation, as contained in Article 4 of Chapter 114 of the General 
Statutes and the laws of this State, is hereby transferred by a type I transfer to 
the Department of Justice. (1971, c. 864, s. 8.) 


§ 143A-52. Fire investigations; transfer. — The duties of the 
Commissioner of Insurance with respect to the investigation of all fires, 
including forest fires, as contained in Article 1 of Chapter 69 of the General 
Statutes and the laws of this State, are hereby transferred by a type I transfer 
to the Department of Justice; provided, however, that the duties of the 
Commissioner of Insurance with respect to the inspection of buildings, the 
removal of dangerous materials therefrom, hospital insurance, insurance 
regulation, and the preparation of annual reports, as contained in Chapters 57 
and 58 of the General Statutes and G.S. 69-4 and G.S. 69-6, shall continue to be 
among the duties of the Commissioner of Insurance. (1971, c. 864, s. 8.) 


§ 143A-53. General Statutes Commission; transfer. — The General 
Statutes Commission as contained in Article 2 of Chapter 164 of the General 
Statutes and the laws of this State, is hereby transferred by a type II transfer 
to the Department of Justice. (1971, c. 864, s. 8.) 


§ 143A-54. Company police; powers, duties and functions; transfer. — 
All of the powers, duties and functions of the Governor contained in Chapter 
74A of the General Statutes and the laws of this State relating to the 
appointment and commission of special police are hereby transferred by a type 
I transfer to the Department of Justice. (1971, c. 864, s. 8.) 


Applied in North Carolina Ass’n of Licensed 
-Detectives v. Morgan, 17 N.C. App. 701, 195 
S.E.2d 357 (1973). 


§ 143A-55. Police Information Network; transfer. — The _ Police 
Information Network, as created by G.S. 114-10.1 and the laws of this State, is 
hereby transferred by a type I transfer to the Department of Justice. (1971, c. 
864, s. 8.) 
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ARTICLE 7. 
Department of Agriculture. 


§ 143A-56. Creation. — There is hereby created a Department of 
Agriculture. The head of the Department of Agriculture is the Commissioner 
of Agriculture. (1971, c. 864, s. 9.) 


§ 143A-57. Commissioner of Agriculture; powers and duties. — The 
Commissioner of Agriculture shall have such powers and duties as are 
conferred on him by this Chapter, delegated to him by the Governor, and 
conferred by the Constitution and laws of this State. (1971, c. 864, s. 9.) 


§ 143A-58. Commissioner of Agriculture; transfer of powers and duties to 
Department. — Except as otherwise provided in the Constitution or in this 
Chapter, all powers, duties and functions vested by law in the Commissioner of 
Agriculture are transferred by a type I transfer to the Department of 
Agriculture. (1971, c. 864, s. 9.) 


§ 143A-59. Board of Agriculture; transfer. — The Board of Agriculture, as 
contained in Article 1 of Chapter 106 of the General Statutes and the laws of 
this State, is hereby transferred by a type II transfer to the Department of 
Agriculture. (1971, c. 864, s. 9.) 


§ 143A-60. Structural Pest Control Division; transfer. — The Structural 
Pest Control Division of the Department of Agriculture, as contained in Article 
4C of Chapter 106 of the General Statutes and the laws of this State, is hereby 
See by a type II transfer to the Department of Agriculture. (1971, c. 
864, s. 9. 


§143A-61. The North Carolina Agricultural Hall of Fame; transfer. 
—The North Carolina Agricultural Hall of Fame, as contained in Article 50B of 
Chapter 106 of the General Statutes and the laws of this State, is hereby 
5 nal by a type I transfer to the Department of Agriculture. (1971, c. 864, 
SH. 


§ 143A-62. Gasoline and Oil Inspection Board; transfer. — The Gasoline 
and Oil Inspection Board, as contained in Article 3 of Chapter 119 of the 
General Statutes and the laws of this State, is hereby transferred by a type II 
transfer to the Department of Agriculture. (1971, c. 864, s. 9.) 


§ 143A-63. North Carolina Rural Rehabilitation Corporation; transfer. 
— The North Carolina Rural Rehabilitation Corporation, and board of 
directors, as contained in Chapter 137 of the General Statutes and the laws of 
this State, is hereby transferred by a type II transfer to the Department of 
Agriculture. (1971, c. 864, s. 9.) 


§ 143A-64. North Carolina Board of Crop Seed Improvement; transfer. — 
The North Carolina Board of Crop Seed Improvement, as contained in Article 
30 of Chapter 106 of the General Statutes and the laws of this State, is hereby 
PELeAote by a type II transfer to the Department of Agriculture. (1971, c. 

S 


§ 143A-65. North Carolina Public Livestock Market Advisory Board; 
transfer. — The North Carolina Public Livestock Market Advisory Board, 
as contained in Article 35 of Chapter 106 of the General Statutes and the laws 
of this State, is hereby transferred by a type I transfer to the Department of 
Agriculture. (1971, c. 864, s. 9.) 


§ 143A-66. State Museum; transfer. — The State Museum of Natural 
History, as contained in G.S. 106-22 and the laws of this State, and the Museum 
of Natural History Advisory Commission, as contained in Article 40, Chapter 
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143 of the General Statutes and the laws of this State, are hereby transferred 
by a type I transfer to the Department of Agriculture. (1971, c. 864, s. 9.) 


ARTICLE 8. 
Department of Labor. 


§ 143A-67. Creation. — There is hereby created a Department of Labor. 
The eae the Department of Labor is the Commissioner of Labor. (1971, c. 
864, s. 10. 


§ 143A-68. Commissioner of Labor; powers and duties. — The 
Commissioner of Labor shall have such powers and duties as are conferred on 
him by this Chapter, delegated to him by the Governor, and conferred by the 
Constitution and laws of this State. (1971, c. 864, s. 10.) 


§ 143A-69. Commissioner of Labor; transfer of powers and duties to 
Department. — Except as otherwise provided in the Constitution or in this 
Chapter, all powers, duties and functions vested by law in the Commissioner of 
Berek iO) transferred by a type I transfer to the Department of Labor. (1971, c. 

7a 710, 


§ 143A-70. Board of Boiler Rules and Bureau of Boiler Inspection; 
transfer. — The Board of Boiler Rules and the Bureau of Boiler Inspection, as 
contained in Article 7 of Chapter 95 of the General Statutes and the laws of 
this State, are hereby transferred by a type I transfer to the Department of 
Labor. (1971, c. 864, s. 10.) 


§ 143A-71. Apprenticeship Council; transfer. — The Apprenticeship 
Council, as contained in Chapter 94 of the General Statutes and the laws of this 
State, is hereby transferred by a type I transfer to the Department of Labor. 
(1971, c. 864, s. 10.) 


§ 143A-72. Voluntary arbitration of labor disputes; appointment of 
arbitrator or panel; Commissioner of Labor; transfer. — All of the powers, 
duties and functions of the Commissioner of Labor under Article 4A of Chapter 
95 of the General Statutes and the laws of this State, are transferred by a type 
I transfer to the Department of Labor. (1971, c. 864, s. 10.) 


ARTICLE 9. 
Department of Insurance. 


§ 143A-73. Creation. — There is hereby created a Department of 
Insurance. The head of the Department of Insurance is the Commissioner of 
Insurance. (1971, c. 864, s. 11.) 


§ 143A-74. Commissioner of Insurance; powers and duties. — The 
Commissioner of Insurance shall have such powers and duties as are conferred 
on him by this Chapter, delegated to him by the Governor, and conferred by 
the Constitution and laws of this State. (1971, c. 864, s. 11.) 


§ 143A-75. Commissioner of Insurance; transfer of powers and duties to 
Department. — Except as otherwise provided in the Constitution or in this 
Chapter, all powers, duties and functions vested in the Commissioner of 
Insurance are transferred by a type I transfer to the Department of Insurance. 
(1971, c. 864, s. 11.) 


§ 143A-76. Insurance Advisory Board; transfer. — The Insurance 
Advisory Board, as contained in Article 2 of Chapter 58 of the General Statutes 
and the laws of this State, is hereby transferred by a type I transfer to the 
Department of Insurance. (1971, c. 864, s. 11.) 
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§ 143A-77. Health Insurance Advisory Board; transfer. — The Health 
Insurance Advisory Board, as contained in Article 27A of Chapter 58 of the 
General Statutes and the laws of this State, is hereby transferred by a type I 
transfer to the Department of Insurance. (1971, c. 864, s. 11.) 


§ 143A-78. Building. Code Council; transfer. — The Building Code 
Council, as contained in Article 9 of Chapter 143 of the General Statutes and 
the laws of this State, is hereby transferred by a type II transfer to the 
Department of Insurance. (1971, c. 864, s. 11.) 


§ 143A-79. State Volunteer Fire Department; transfer. — The State 
Volunteer Fire Department, as contained in Article 3 of Chapter 69 of the 
General Statutes and the laws of this State, is hereby transferred by a type I 
transfer to the Department of Insurance. (1971, c. 864, s. 11.) 


ARTICLE 10. 
Department of Administration. 


§ 143A-80. Creation. — There is hereby created a Department of 
Administration. The head of the Department of Administration is the 
Secretary of the Department of Administration. (1971, c. 864, s. 12.) 


§ 143A-81. Secretary of the Department of Administration; powers and 
duties. — The Secretary of the Department of Administration shall have such 
powers and duties as are conferred on him by this Chapter, delegated to him by 
ung eohsaa and conferred by the Constitution and laws of this State. (1971, c. 

ME 


§ 143A-82. Department or Director of Administration; transfer of 
powers and duties to Department. — Except as otherwise provided in the 
Constitution or in this Chapter, all powers, duties and functions vested in the 
Department of Administration or in the Director of Administration under 
Chapter 129 and Articles 3, 3A and 36 of Chapter 148 of the General Statutes 
and the laws of this State, are hereby transferred by a type I transfer to the 
Department of Administration. (1971, c. 864, s. 12.) 


§ 143A-83. Systems Management Division; transfer. — The Systems 
Management Division, as created by Executive Order No. 2, March 25, 1969, is 
transferred by a type I transfer to the Department of Administration. (1971, c. 
864, s. 12.) 


§ 143A-84. State Personnel Department; State Personnel Board; 
powers, duties and functions; transfer. — All the powers, duties and 
functions of the State Personnel Department and the State Personnel Board, as 
provided in Chapter 126 of the General Statutes and the laws of this State, are 
Fy meee by a type II transfer to the Department of Administration. (1971, c. 

oma) 


§ 143A-85. North Carolina Housing Corporation; transfer. — The North 
Carolina Housing Corporation, as contained in Chapter 122A of the General 
Statutes and the laws of this State, is hereby transferred by a type II transfer 
to the Department of Administration. (1971, c. 864, s. 12.) 


§ 143A-86. North Carolina Capital Building Authority; transfer. — The 
North Carolina Capital Building Authority, as contained in Article 7 of Chapter 
129 of the General Statutes and the laws of this State, is hereby transferred by 
a type II transfer to the Department of Administration. (1971, c. 864, s. 12.) 


§ 143A-87. North Carolina Capital Planning Commission; transfer. — 
The North Carolina Capital Planning Commission, as contained in Article 6 of 
Chapter 129 of the General Statutes and the laws of this State, is hereby 
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transferred by a type II transfer to the Department of Administration. (1971, ec. 
864, s. 12.) 


§ 143A-88. Youth Councils Act; Youth Advisory Board; State Youth 
Council; powers, duties and functions; transfer. — All of the powers, duties 
and functions of the Youth Advisory Board and the State Youth Council under 
Article 29C of Chapter 143 of the General Statutes and the laws of this State, 
are transferred by a type I transfer to the Department of Administration. 
(1971, c. 864, s. 12.) 


§ 143A-89. North Carolina Zoological Authority; transfer. — The North 
Carolina Zoological Authority, and Board of Directors, as contained in Article 
14 of Chapter 143 of the General Statutes and the laws of this State, is hereby 
transferred by a type II transfer to the Department of Administration. (1971, ¢. 
864, s. 12.) 


§ 143A-90. North Carolina Good Neighbor Council; transfer. — The 
North Carolina Good Neighbor Council, and Advisory Committee, as contained 
in Article 49 of Chapter 143 of the General Statutes and the laws of this State, 
is hereby transferred by a type I transfer to the Department of 
Administration. (1971, c. 864, s. 12.) 

Editor’s Note. — The Good Neighbor 
Council is now the Human _ Relations 
Commission. See § 148-416. 


§ 143A-91. North Carolina Commission on Interstate Cooperation; transfer. 
— The North Carolina Commission on Interstate Cooperation, as containéd in 
Article 15 of Chapter 143 of the General Statutes and the laws of this State, is 
hereby transferred by a type II transfer to the Department of Administration. 
(1971, c. 864, s. 12.) 


§ 143A-92. State Construction Finance Authority; transfer. — The State 
Construction Finance Authority, as contained in Article 8 of Chapter 129 of the 
General Statutes and the laws of this State, is hereby transferred by a type I 
transfer to the Department of Administration. (1971, c. 864, s. 12.) 


§ 143A-93. Marine Science Council; transfer. — The Marine Science Council, 
as created and provided for in Resolution 799, 1969 Session Laws, is hereby 
iy ate by a type I transfer to the Department of Administration. (1971, c. 
864, s. 12. 


§ 143A-94. Coordinating Committee of North Carolina State University and 
the State Department of Agriculture; transfer. — The Coordinating Committee 
of North Carolina State University at Raleigh and thé State Department of 
Agriculture, as created and contained in G.S. 116-35, G.S. 116-36, G.S. 116-37, 
and the laws of this State, is hereby transferred by a type I transfer to the 
Department of Administration. (1971, c. 864, s. 12.) 

Editor’s Note. — Former §§ 116-35 through and the Department of Agriculture, were 
116-37, providing for the Coordinating repealed by Session Laws 1971, c. 1244, s. 1. 
Committee of the University of North Carolina 


§ 143A-95. Southern Interstate Nuclear Compact; transfer. — The 
Southern Interstate Nuclear Compact, as codified in Chapter 104D of the 
General Statutes and the laws of this State, is hereby transferred by a type I 
transfer to the Department of Administration. (1971, c. 864, s. 12.) 


§ 143A-96. The Commission on the Education and Employment of 
Women; transfer. — The Commission on the Education and Employment of 
Women, as contained in Article 50 of Chapter 143 of the General Statutes and 
the laws of this State, is hereby transferred by a type I transfer to the 
Department of Administration. (1971, c. 864, s. 12.) 
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ARTICLE 11. 
Department of Transportation and Highway Safety. 


§ 143A-97. Creation. — There is hereby created a Department of 
Transportation and Highway Safety. The head of the Department of 
Transportation and Highway Safety is the Secretary of Transportation and 
Highway Safety. (1971, c. 864, s. 13.) 


§ 143A-98. Secretary of Transportation and Highway Safety; powers 
and duties. — The Secretary of the Department of Transportation and 
Highway Safety shall have such powers and duties as are conferred on him by 
this Chapter, delegated to him by the Governor, and conferred by the 
Constitution and laws of this State. (1971, c. 864, s. 13.) 


§ 143A-98.1. Board of Transportation. — (a) There is hereby created a 
Board of Transportation. The Board of Transportation shall formulate policies 
for the carrying out of highway functions assigned to the Department of 
Transportation and Highway Safety and it shall supervise the carrying out of 
these functions and perform such other duties as required by law. 
Notwithstanding the provisions of G.S. 143A-6, 143A-9, or any other statute, 
except as provided in this act, the Board of Transportation shall have complete 
and exclusive authority in all highway matters assigned to the Department of 
Transportation and Highway Safety. The Board of Transportation shall have 
the authority in organizing the sections, divisions, or other organizational 
structure of the Department of Transportation and Highway Safety involved in 
the carrying out of highway functions and, subject to the State Personnel Act, 
shall have complete authority over hiring, promotions, and dismissals of 
personne! in the Department of Transportation and Highway Safety paid from 
the Highway Fund. The Board of Transportation may in its discretion, delegate 
the award of contracts, the promulgation or [of] ordinances, and management 
functions to the Secretary, who in turn may subdelegate these functions. The 
Board of Transportation may in its discretion assign and delegate personnel 
functions in a manner which in its opinion will achieve maximum efficiency 
in carrying out highway functions. 


(b) The Board of Transportation shall consist of the following: 

(1) The Chairman. — The Secretary of Transportation and Highway 
Safety shall be an ex officio member of the Board of Transportation 
and shall be the chairman of the Board of Transportation. 

(2) The Board of Transportation shall have nine members appointed by 
the Governor. The initial Board members shall be appointed for a 
term to begin July 1, 1973, and shall serve until January 15, 1977, or 
until their successors are appointed and qualified. The succeeding 
terms of office shall be for a period of four years beginning January 
15, 1977, and each four years thereafter. The Governor shall have the 
authority to remove for cause sufficient to himself, any member 
appointed by him, and the Governor shall make public the reason for 
such removal. 

(3) The Board of Transportation shall have three members appointed from 
the membership of the General Assembly, in addition to those 
members appointed by the Governor. One member shall be appointed 
by the Lieutenant Governor, one shall be appointed by the Speaker of 
the House of Representatives, and one shall be appointed by the Joint 
Caucus Leader of the Minority Party. The term of the initial Board 
members appointed from the membership of the General Assembly 
shall begin July 1, 1973, and they shall serve until January 15, 1975, or 
until a successor is duly appointed and qualified. The succeeding 
terms shall be for two vears beginning January 15, 1975, and each two 
years thereafter. Vacancies in office shall be filled by the same official 
making the initial appointment to that office. 
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(4) The headquarters and main office of the Board of Transportation shall 
be located in Raleigh, and the Board shall meet once in each 60 days at 
such regular meeting time as the Board by rule may provide and at 
any place within the State as the Board may provide, and may hold 
special meetings at any time or place within the State at the call of the 
chairman, or any three members of the Board. The Board shall have 
the power to adopt and enforce rules and regulations for the 
government of its meetings and proceedings, and for the transaction 
of all business of the Board. The Board shall keep minutes of its 
meetings, which shall at all times be open to public inspection. A 
majority of the Board shall constitute a quorum for the transaction of 
business. The members of the Board shall receive per diem and 
necessary travel and subsistence expense in accordance with GS. 
138-5. (1973, c. 507, s. 1.) 


§ 143A-98.2. Secondary Roads Council. — There is hereby created a 
Secondary Roads Council. The Secondary Roads Council of the Department of 
Transportation and Highway Safety shall consist of 14 members appointed by 
the Governor who shall serve at the pleasure of the Governor. No two Council 
members appointed by the Governor while serving shall reside in any one of 
the 14 engineering divisions as now established by G.S. 136-14.1. The Governor 
shall designate a member of the Council to serve as chairman at the pleasure of 
the Governor. Members of the Council shail receive per diem and necessary 
travel and subsistence expense in accordance with the provisions of G.S. 138-5. 
A majority of the members of the Counci! shall constitute a quorum for the 
transaction of business. The Council shall meet at least once in each three 
months at such regular meeting times and places as the Council may provide, 
or as the Board of Transportation may otherwise provide. 

The Secondary Roads Council shall have the duty of adopting annual work 
programs for secondary roads in each county. Each board of county 
commissioners shall be consulted in preparing the annual work programs and 
in case of any disagreement, the board of county commissioners may petition 
the Board of Transportation for a review. The Board shall make a 
determination which shall be final. In al! other cases, work or action as adopted 
by the Secondary Roads Council shal) proceed as planned, provided that any 
action taken by the Secondary Roads Councii is subject to review by the Board 
of Transportation. Any action taken by the Council may be overruled by a 
majority of the Board. The annual work programs and projects adopted shall 
be Racor by the Department of Transportation and Highway Safety. (1973, 
c. 507, s. 1. 


§ 143A-99. Succession of powers and duties of State Highwav 
Commission. — The Board of Transportation shall succeed to all rights, 
powers, and duties heretofore vested in the State Highway Commission. (1971, 
©964):s..13;1973; ¢: 507,.s..2:) | 

Editor’s Note. — The 1973 amendment a type II transfer to the Department of 
rewrote this section, which as originally enacted Transportation and Highway Safety. 
transferred the State Highway Commission by 


§ 143A-100. Department of Motor Vehicies; transfer. — The Department 
of Motor Vehicles, as contained in Chapter 20 of the General Statutes and the 
laws of this State, is hereby transferred by a type II transfer to the 
Department of Transportation and Highway Safety. (1971, c. 864, s. 13.) 


§ 143A-101. Governor’s Highway Safety Program; transfer. — The 
Governor’s Highway Safety Program, as established under authority of G.S. 
147-12(10) and the laws of this State, is hereby transferred by a type | transfer 


to the Department of Transportation and Highway Safety. (1971, c. 864, s. 13.) 
§ 143A-102. North Carolina Traffic Safety Authority; transfer; 
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_ chairman. — The North Carolina Traffic Safety Authority, as contained in 
Article 44 of Chapter 143 of the General Statutes and the laws of this State, is 
hereby transferred by a type I transfer to the Department of Transportation 
and Highway Safety. The chairman of the Authority shall be the Secretary of 
Transportation and Highway Safety. The Governor shall no longér be a 
member of the Authority. (1971, c. 864, s. 138.) 


§ 143A-103. Board of Commissioners of Navigation and Pilotage for the 
Cape Fear River; transfer. — The Board of Commissioners of Navigation and 
Pilotage for the Cape Fear River, as contained in Article 1 of Chapter 76 of the 
General Statutes and the laws of this State, is hereby transferred by a type II 
transfer to the Department of Transportation and Highway Safety. (1971, ec. 
864, s. 13.) 


§ 143A-104. Governor’s Aviation Committee; transfer. — The Governor’s. 
Aviation Committee, as contained in G.S. 113-28.6(8) and the laws of this State, 
is hereby transferred by a type I transfer to the Department of Transportation 
and Highway Safety. (1971, c. 864, s. 13.) 


§ 143A-105. North Carolina Railroad -Directors; transfer. — The 
Directors of the North Carolina Railroad, appointed by the Governor under 
authority of G.S. 147-12(7), Chapter 82 of the Laws of the State of North 
Carolina of 1849, and the laws of this State, are hereby transferred by a type II 
vente - the Department of Transportation and Highway Safety. (1971, c. 
864, s. 13. 


§ 143A-106. Atlantic and North Carolina Railroad Company; transfer. 
— The Directors of the Atlantic and North Carolina Railroad Company, as 
contained in Chapter 136 of the Laws of North Carolina of the Session of 1852, 
and the laws of this State, are hereby transferred by a type II transfer to the 
Department of Transportation and Highway Safety. (1971, c. 864, s.13.) , 


§ 143A-107. State Ports Authority; transfer. — The North Careling State 
Ports Authority, as codified in Article 22 of Chapter 143 of the General 
Statutes and the laws of North Carolina, is hereby transferred by a tvpe II 
transfer i the Department of Transportation and Highway Safety. (1971, c. 
864, s. 13. 


§ 143A-108. Vehicle Equipment Safety Compact; transfer. — The Vehicle 
Equipment Safety Compact, as contained in Article 3C of Chapter 20 of the 
General Statutes and the laws of this State, is hereby transferred by a type I 
transfer to the Department of Motor Vehicles in the Department of 
Transportation and Highway Safety. (1971, c. 864, s. 13.) 


ARTICLE 12. 


Department of Natural and Economic Resources. 


§ 143A-109. Creation. — There is hereby created a Department of Natural 
and Economic Resources. The head of the Department of Natural and 
Economic Resources is the Secretary of the Department of Natural and 
Economic Resources. (1971, c. 864, s. 14.) 


§ 148A-110. Secretary of Natural and Economic Resources; powers and 
duties. — The Secretary of the Department of Natural and Economic 
Resources shall have such powers and duties as are conferred on him by this 
pareve delegated to him by the Governor, and conferred by the Constitution 
and laws of this State. (1971, c. 864, s. 14.) 


§ 143A-i11. Geodetic Survey Division; transfer. — The Geodetic Survey 
Division as codified in Chapter 102 of the General Statutes and the laws of this 
State, is transferred by a type I transfer to the Department of Natural and 
Economic Resources. (1971, c. 864, s. 14.) 
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§ 143A-112. North Carolina Board of Science and Technology; transfer. 
— The North Carolina Board of Science and Technology, as codified in Article 
42 of Chapter 143 of the General Statutes and the laws of this State, is hereby 
transferred by a type II transfer to the Department of Natural and Economic 
Resources. (1971, c. 864, s. 14.) 


§ 143A-113. North Carolina Forestry Advisory Committee; transfer. — 
The North Carolina Forestry Advisory Committee, as contained in Article 2A 
of Chapter 113 of the General Statutes and the laws of this State, is hereby 
transferred by a type I transfer to the Department of Natural and Economic 
Resources. (1971, c. 864, s. 14.) 


. § 148A-114. Mining Council; transfer. — The Mining Council, as contained 
in Chapter 74 of the General Statutes and the laws of this State, is hereby 
transferred by a type II transfer to the Department of Natural and Economic 
Resources. (1971, c. 864, s. 14.) 1 


§ 143A-115. Commercial and Sports Fisheries Advisory Board; transfer. 
— The Commercial and Sports Fisheries Advisory Board, as contained in 
Article 18, Chapter 113 of the General Statutes and the laws of this State, is 
hereby transferred by a type I transfer to the Department of Natural and 
Economic Resources. (1971, c. 864, s. 14.) 


§ 143A-116. North Carolina National Park, Parkway and Forests 
Development Commission; transfer. — The North Carolina National Park, 
Parkway and Forests Development Commission, as contained in Article 25 of 
Chapter 143 of the General Statutes and the laws of this State, is hereby 
transferred by a type I transfer to the Department of Natural and Economic 
Resources. (1971, c. 864, s. 14.) 


§ 143A-117. Department and Board of Conservation and Development; 
transfer. — The Department of Conservation and Development and the Board 
of Conservation and Development, both as contained in Chapter 113 of the 
General Statutes and laws of this State, are hereby transferred by a type II 
Ne to the Department of Natural and Economic Resources. (1971, c. 864, 
s. 14. 


§ 143A-118. Wildlife Resources Commission; transfer. — The Wildlife 
Resources Commission, as contained in Chapters 75A, 113 and 148 of the 
General Statutes and the laws of this State, is hereby transferred to the 
Department of Natural and Economic Resources. The Wildlife Resources 
Commission shall exercise all its prescribed statutory powers independently of 
the Secretary of Natural and Economic Resources and, other provisions of this 
Chapter notwithstanding, shall be subject to the direction and supervision of 
the Secretary only with respect to the management functions of coordinating 
and reporting. Any other provisions of this Chapter to the contrary 
notwithstanding, the Executive Director of the Wildlife Resources Commission 
shall be appointed by the Commission, and the employees of the Commission 
shall be emploved as now provided in G.S. 143-246 and the laws of this State. 

Notwithstanding any provision of the Executive Organization Act of 1973 to 
the contrary, the Wildlife Resources Commission shall exercise all its 
prescribed statutory powers independently of the Secretary of Natural and 
Economic Resources. To the end that the independence of the Wildlife 
Resources Commission be preserved, the Executive Organization Act of 1973 
shall not be construed as amending or repealing the provisions of this section. 
(WOT ieGrso4 se) 14°1973.'c. 825, 's-1.) 

Editor’s Note. — The 1973 amendment 
added the second paragraph. 


§ 143A-119. Department of Water and Air Resources; transfer. — The 
Department of Water and Air Resources, as contained in Article 21 of Chapter 
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143 of the General Statutes and the laws of this State, is hereby transferred by 
a type II transfer to the Department of Natural and Economic Resources. 
(1971, c. 864, s. 14.) 


§ 143A-120. Board of Water and Air Resources; transfer. — The Board of 
Water and Air Resources, as contained in G.S. 143-214 and the laws of this 
State, is hereby transferred by a type II transfer to the Department of Natural 
and Economic Resources. (1971, c. 864, s. 14.) 


§ 143A-121. Water Control Advisory Council and Air Control Advisory 
Council; transfer. — The Water Control Advisory Council and the Air Control 
Advisory Council, both as contained in G.S. 143-214(j) and the laws of this 
State, are hereby transferred by a type II transfer to the Department. of 
Natural and Economic Resources. (1971, c. 864, s. 14.) 


§ 143A-122. John H. Kerr Reservoir Development Commission; transfer. 
— The John H. Kerr Reservoir Development Commission, as contained in 
Article 30 of Chapter 143 of the General Statutes and the laws of this State, is 
hereby transferred by a type IJ transfer to the Department of Natural and 
Economic Resources. (1971, c. 864, s. 14.) 


§ 143A-123. Lockhard Gaddy Wild Goose Refuge Commission; transfer. 
— The Lockhard Gaddy Wild Goose Refuge Commission, as contained in 
Chapter 1171 of the 1953 Session Laws and the laws of this State, is hereby 
transferred by a type II transfer to the Department of Natural and Economic 
Resources. (1971, c. 864, s. 14.) 


§ 143A-124. State Soil and Water Conservation Committee; transfer. — 
The State Soil and Water Conservation Committee, as contained in Article 1 of 
Chapter 139 of the General Statutes and the laws of this State, is hereby 
transferred by a type II transfer to the Department of Natural and Economic 
Resources. (1971, c. 864, s. 14.) 


§ 143A-125. North Carolina Water Safety Committee; transfer. — The 
North Carolina Water Safety Committee, as contained in Article 2 of Chapter 
75A of the General Statutes and the laws of this State, is hereby transferred by 
a type II transfer to the Department of Natural and Economic Resources. 
(197 1ve? S6498..14. Jah) 


§ 143A-126. Atlantic States Marine Fisheries Compact; transfer. — A|l 
the powers, duties and functions of the Governor and the Director of the 
Department of Conservation and Development under Article 19 of Chapter 113 
of the General Statutes and the laws of this State with respect to the Atlantic 
States Marine Fisheries Compact, are hereby transferred by a type I transfer 
to the Department of Natural and Economic Resources. (1971, c. 864, s. 14.) 


§ 143A-127. Interstate Mining Compact; transfer. — All the powers, 
duties and functions of the Governor under Article 5 of Chapter 74 of the 
General Statutes and the laws of this State with respect to the Interstate 
Mining Compact are hereby transferred to the Department of Natural and 
Economic Resources. (1971, c. 864, s. 14.) 


§ 143A-128. Department of Local Affairs; transfer. — The Department of 
Local Affairs as contained in Article 34 of Chapter 143 of the General Statutes 
is hereby transferred by a type I transfer to the Department of Conservation 
and Development in the Department of Natural and Economic Resources. 
(1971, c. 864, s. 14.) 


§ 143A-129. Committee on Recreation; Committee on Law and Order; 
other committees of Department of Local Affairs. — The Committee on 
‘Recreation and all other committees of the Department of Local Affairs, as 
contained in Article 34 of Chapter 143, except the Committee on Law and 
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Order, shall continue to be committees of the Department but their duties and 
responsibilities shall be limited to developing and proposing policies, programs 
and activities in their respective areas. 

The Committee on Law and Order shall be the State agency responsible for 
establishing policy, planning and carrying out the State’s duties with respect to 
all grants to the State by the Law-Enforcement Assistance Administration of 
the U.S. Department of Justice. In respect to such grants, the Committee shall 
have authority to review, approve and maintain general oversight of the State 
plan and its implementation, including subgrants and allocations to local units 
of government. (1971, c. 864, s. 14.) 


ARTICLE 13. 
Department of Human Resources. 


§§ 143A-130 to 143A-162: Repealed by Session Laws 1973, c. 476, s. 183. 

Cross Reference. — For present provisions Editor’s Note. — Repealed § 143A-151 was 
as to the Department of Human Resources, see amended by Session Laws 1973, c. 115, s. 2. 
§§ 143B-136 through 143B-196. 


ARTICLE 14. 
Department of Social Rehabilitation and Control. 


§ 143A-163. Creation. — There is hereby created a Department of Social 
Rehabilitation and Control. The head of the Department of Social 
Rehabilitation and Control is the Secretary of Social Rehabilitation and 
Control. (1971, c. 864, s. 16.) 


§ 143A-164. Secretary of Social Rehabilitation and Control; powers and 
duties. — The Secretary of Social Rehabilitation and Control shall have such 
powers and duties as are conferred on him by this Chapter, delegated to him by 
the eet and conferred by the Constitution and laws of this State. (1971, 
c. 864, s. 16. 


§ 143A-165. State Department and Commission of Correction; transfer. 
— The State Department and Commission of Correction, as contained in 
Chapter 148 of the General Statutes and the laws of this State, are hereby 
transferred by a type II transfer to the Department of Social Rehabilitation 
and Control. (1971, c. 864, s. 16.) : 


§ 143A-166. State Board of Juvenile Correction; transfer. — The State 
Board of Juvenile Correction, as contained in Article 9 of Chapter 134 of the 
General Statutes and the laws of this State, is hereby transferred by a type II 
ee to the Department of Social Rehabilitation and Control. (1971, c. 864, 
s. 16. 

Editor’s Note. — The State Board of treated in Article 1 of Chapter 134 as revised by 
Juvenile Correction is now the State Session Laws 1971, ec. 1169. 

Department of Juvenile Development and is 


§ 143A-167. State Probation Commission; transfer. — The State 
Probation Commission, as established by G.S. 15-201 of the General Statutes 
and the laws of this State, is hereby transferred by a type II transfer to the 
Department of Social Rehabilitation and Control. (1971, c. 864, s. 16.) 


§ 143A-168. Board of Paroles; transfer. — The Board of Paroles, as 
contained in Article 4 of Chapter 148 of the General Statutes and laws of this 
State, is hereby transferred by a type II transfer to the Department of Social 
Rehabilitation and Control. (1971, c. 864, s. 16.) 


§ 143A-169. Interstate Agreement on Detainers; rights, duties and 
privileges. — All of the rights, duties and privileges of this State obtained as a 
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party to the Interstate Agreement on Detainers as contained in Article 10 of 
Chapter 148 of the General Statutes and the laws of this State, shall be 
supervised and administered by the Secretary of Social Rehabilitation and 
Control. (1971, c. 864, s. 16.) 


§ 143A-170. Uniform Act for Out-of-State Parolee Supervision; powers, 
duties and functions; transfer. — All the powers, duties and functions of the 
Governor under Article 4A of Chapter 148 of the General Statutes and the laws 
of this State, with respect to the execution of compacts on behalf of this State 
with any of the United States for cooperative effort and mutual assistance in 
the prevention of crime and for other purposes, are transferred by a type I 
transfer to the Department of Social Rehabilitation and Control. (1971, c. 864, s 
16.) 


ARTICLE 15. 
Department of Commerce. 


§ 143A-171. Creation. — There is hereby created a Department of 
Commerce. The head of the Department of Commerce is the Secretary of 
Commerce. (1971, c. 864, s. 17.) 


§ 143A-172. Secretary of Commerce; powers and duties. — The Secretary 
of the Department of Commerce shall have such powers and duties as are 
conferred on him by this Chapter, delegated to him by the Governor, and 
conferred by the Constitution and laws of this State, except that agencies 
transferred to the Department of Commerce shall have authority to employ, 
direct and supervise professional and technical personnel, and such agencies 
shall not be accountable to the Secretary of Commerce in their exercise of 
quasi-judicial powers authorized by statute, notwithstanding any other 
provisions of this Chapter. (1971, c. 864, s. 17.) 


§ 143A-173. State Board of Alcoholic Control; transfer. — The State 
Board of Alcoholic Control, as contained in Chapter 18 of the General 
Statutes and the laws of this State, is hereby transferred by a type II 
transfer to the Department of Commerce. (1971, c. 864, s. 17.) 


Editor’s Note. — Chapter 18, referred to in 
this section, was repealed by Session Laws 
1971, c. 872, s. 3. See now Chapter 18A. 


143A-174. Utilities Commission; transfer. — The North Carolina 
Utilities Commission, as contained in Chapter 62 of the General Statutes and 
the laws of this State, is hereby transferred by a type I transfer to the 
Department of Commerce. (1971, c. 864, s. 17.) 


§ 143A-175. Employment Security Commission; transfer. — The 
Employment Security Commission, as contained in Chapter 96 of the General 
Statutes and the laws of this State, is hereby transferred by a type II transfer 
to the Department of Commerce. (1971, c. 864, s. 17.) 


§ 143A-176. North Carolina Industrial Commission; transfer. — The 
North Carolina Industrial Commission, as contained in Chapter 97 of the 
General Statutes and the laws of this State, is hereby transferred by a type II 
transfer to the Department of Commerce. (1971, c. 864, s. 17.) 


§ 143A-177. Commissioner of Banks; State Banking Commission; 
transfer. — The Commissioner of Banks and the State Banking Commission, 
as contained in Chapter 53 of the General Statutes and the laws of this State, 
are hereby transferred by a type II transfer to the Department of Commerce. 
(1971, c. 864, s. 17.) 
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§ 143A-178. Savings and Loan Division; transfer. — The Savings and 
Loan Association Division of the Department of Insurance, organized and 
peri under authority of Article 4 of Chapter 54 of the General Statutes 
and the laws of this State, is hereby transferred by a type II transfer to the 
Department of Commerce. There shall be established in the Department of 
Commerce a Savings and Loan Association Division which shall be under the 
supervision of the Administrator of the Savings and Loan Division appointed 
by the Secretary of Commerce. (1971, c. 864, s. 17.) 


§ 143A-179. Savings and Loan Advisory Board; transfer. — The 
Savings and Loan Advisory Board, as provided for in G.S. 54-24.1 and other 
laws of this State, is hereby transferred by a type H transfer to the 
Department of Commerce, and the name of the Board wherever the same 
ee et be changed to “The State Savings and Loan Commission.” (1971, 
c. 864, s. 17. 


§ 143A-180. Credit Union Division of the Department of Agriculture; 
transfer. — The Credit Union Division of the Department of Agriculture, as 
contained in Subchapter III of Chapter 54 of the General Statutes and the laws 
of this State, is hereby transferred by a type II transfer to the Department of 
Commerce. (1971, c. 864, s. 17.) 


§ 143A-181. Credit Union Commission. — (a) There shall be created in the 
Department of Commerce a Credit Union Commission which shall consist of 
seven members. The Secretary of Commerce shall be ex officio a member of the 
Commission and serve as chairman of the Commission. On the initial 
Commission three members shall be appointed by the Governor for terms of 
two years and three members shall be appointed by the Governor for terms of 
four years. Thereafter all members of the Commission shall be appointed by 
the Governor for terms of four years. In the event of a vacancy on the 
Commission the Governor shall appoint a successor to serve for the remainder 
of the term. Three members of the Commission shall be persons who have had 
three years’ or more experience as a Credit Union Director or in management 
of State chartered credit unions. No two persons on the Commission shall be 
residents of the same senatorial district. No person on the Commission shall be 
on a board of directors or employed by another type of financial institution. 
The Commission shall meet at least every six months, or more often upon the 
call of the Secretary of Commerce or any three members of the Commission. A 
majority of the members of the Commission shall constitute a quorum. The 
members of the Commission shall be reimbursed for expenses incurred in the 
performance of their duties under this Chapter as prescribed in G.S. 1388-5. 

(b) The relationship between the Secretary of Commerce and the Credit 
Union Commission shall be as defined for a type II transfer under this Chapter. 

(c) The Credit Union Commission is hereby vested with full power and 
authority to review, approve, or modify any action taken by the Administrator 
of Credit Unions in the exercise of all powers, duties, and functions vested by 
law in or exercised by the Administrator of Credit Unions under the credit 
union laws of this State. 

An appeal may be taken to the Commission from any finding, ruling, order, 
decision or the final action of the Administrator by any credit union which 
feels aggrieved thereby. Notice of such appeal shall be filed with the chairman 
of the Commission within 30 days after such finding, ruling, order, decision or 
other action, and a copy served upon the Administrator. Such notice shall 
contain a brief statement of the pertinent facts upon which such appeal is 
grounded. The Commission shall fix a date, time and place for hearing said 
appeal, and shall notify the credit union or its attorney of record thereof at 
least 30 days prior to the date of said hearing. (1971, c. 864, s. 17; 1973, c. 97.) 

Editor’s Note. — The 1973 amendment 
added the second paragraph of subsection (c). 


395 


§ 143A-182 CH. 143A. STATE GOVERNMENT REORGANIZATION § 143A-238 


§ 143A-182. North Carolina Milk Commission; transfer. — The North 
Carolina Milk Commission, as contained in Article 28B of Chapter 106 of the 
General Statutes and the laws of this State, is hereby transferred by a type I 
transfer to the Department of Commerce. (1971, c. 864, s. 17.) 


§ 143A-183. North Carolina Burial Commissioner; transfer. — The 
North Carolina Burial Commissioner, as contained in Article 24 of Chapter 58, 
Article 7 of Chapter 65 of the General Statutes and the laws of this State, is 
hereby transferred by a type II transfer to the Department of Commerce. 
(1971, °c: 864)s)17.) 


§ 143A-184. North Carolina Burial Commission; transfer. — The North, 
Carolina Burial Commission, as contained in Article 24 of Chapter 58 of the 
General Statutes and the laws of this State, is hereby transferred by a type II 
transfer to the Department of Commerce. (1971, c. 864, s. 17.) 


§ 143A-185. North Carolina Rural Electrification Authority; transfer. — 
The North Carolina Rural Electrification Authority, as contained in Article 1 
of Chapter 117 of the General Statutes and the laws of this State, is hereby 
TRCN by a type II transfer to the Department of Commerce. (1971, c. 864, 
s. 17. 


ARTICLE 16. 
Department of Revenue. 


§§ 143A-186 to 143A-190: Repealed by Session Laws 1973, c. 476, s. 193. 
Cross Reference. — For present provisions 

as to the Department of Revenue, see §§ 

143B-217 through 143B-225. 


ARTICLE 17. 
Department of Art, Culture and History. 


§§ 143A-191 to 143A-230: Repealed by Session Laws 1973, c. 476, s. 116. 
Cross Reference. — As to the Department of 


Cultural Resources, see §§ 143B-49 through 
143B-115. 
ARTICLE 18. 
Department of Military and Veterans’ Affairs. 


§§ 143A-231 to 143A-238: Repealed by Session Laws 1973, c. 620, s. 9. 


Cross Reference. — For present provisions Veterans Affairs, see §§ 143B-246 through 
as to the Department of Military and  143B-253. 
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Chapter 143B. 
Executive Organization Act of 1973. 


Article 1. 
General Provisions. 
Sec. 
143B-1. Short title. 
143B-2. Interim applicability of the Executive 
Organization Act of 1973. 
143B-3. Definitions. 


143B-4. Policy-making authority and admin- 
istrative powers of Governor; 


delegation. 

143B-5. Governor; continuation of powers and 

; duties. 

143B-6. Principal departments. 

143B-7. Continuation of functions. 

143B-8. Unassigned functions. 

143B-9. Appointment of officers and 
employees. 

143B-10. Powers and duties of heads of 
principal departments. 

143B-11. Subunit nomenclature. 

143B-12. Internal organization of departments; 


allocation and reallocation of 
duties and functions; limitations. 


143B-13. Appointment, qualifications, terms, 


and removal of members of 
com missions. 

143B-14. Administrative services to commis- 
sions. 

143B-15. Compensation of members of commis- 
sions. 

143B-16. Appointment and removal - of 
members of boards, councils, and 
com mittees. 

143B-17. Commission investigations and ord- 
ers. 

143B-18. Commission rules and regulations; 
filing; hearing; copies. 

143B-19. Pending actions and proceedings. 


143B-20. Continuation ‘of rules, regulations, 
and decisions. 

Affirmation of prior acts of abolished 
agencies. 

Terms occurring in laws, contracts, 
and other documents. 

Completion of unfinished business. 

Cooperative agreements. 

Agencies not enumerated. 

Constitutional references. 

143B-27. Transfer of funds by Governor. 

143B-28. Goals of continuing reorganization. 

143B-29 to 143B-48. [Reserved.] 


Article 2. 
Department of Cultural Resources. 


Part 1. General Provisions. 


143B-49. Department of Cultural Resources — 
creation, powers and duties. 

143B-50. Duties of the Department. 

143B-51. Functions of the Department. 


143B-21. 


143B-22. 


143B-23. 
143B-24. 
143B-25. 
143B-26. 


397 


Sec. 

143B-52. Head of the Department. 

143B-53. Organization of the Department. 
Part 2. Art Commission. 


143B-54. Art Commission — creation, powers 
and duties. 

Commission — members; 
selection; quorum; compensation. 
143B-56. Art Commission — officers. 
143B-57. Art Commission — regular and 

special meetings. 


143B-55. Art 


Part 3. Art Museum Building Commission. 


143B-58. Art Museum Building Commission — 
creation, powers and duties. 
143B-59. Art Museum Building Commission — 


members; selection; quorum; 
com pensation. 

143B-60. Art Museum Building Commission — 
officers. 


143B-61. Art Museum Building Commission — 
regular and special meetings. 


Part 4. North Carolina Historical 


Commission. 
143B-62. North Carolina Historical Com- 
mission — creation, powers and 
duties. 


143B-63. Historical Commission — members; 
selection; quorum; compensation. 

143B-64. Historical Commission—officers. 

143B-65. Historical Commission—regular and 
special meetings. 


Part 5. Archaeological Advisory 
Committee. 


143B-66. Archaeological Advisory Committee 
— members; selection; com- 
pensation; terms. 


Part 6. Public Librarian Certification 


Commission. 
143B-67. Public Librarian Certification 
Commission — creation, powers 
and duties. 
143B-68. Public Librarian Certification 
Commission — members; selec- 


tion; quorum; compensation. 
143B-69. Public Librarian Certification 
Com mission — officers. 
143B-70. Public Librarian Certification 
Commission — regular and 
special meetings. 


Part 7. Tryon Palace Commission. 


143B-71. Tryon Palace Commission — creation, 
powers and duties. 


143B-72. Tryon Palace Commission — 
members; selection; quorum; 
com pensation. 


CH. 143B. EXECUTIVE ORGANIZATION ACT OF 1973 


Part 8. U.S.S. North Carolina 

Battleship Commission. 

Sec. 

143B-73. U.S.S. North Carolina Battleship 
Commission — creation, powers 
and duties. 

143B-74. U.S.S. North Carolina Battleship 
Commission — members; selec- 
tion; quorum; compensation. 


Part 9. Sir Walter Raleigh Commission. 


143B-75. Sir Walter Raleigh Commission — 
creation, powers and duties. 
143B-76. Sir Walter Raleigh Commission — 


members; selection; quorum; 
com pensation. 

143B-77. Sir Walter Raleigh Commission — 
officers. 


143B-78. Sir Walter Raleigh Commission — 
regular and special meetings. 


Part 10. Executive Mansion Fine 
Arts Committee. 


143B-79. Executive Mansion Fine Arts 
Committee — creation, powers 
and duties. 

143B-80. Executive Mansion Fine Arts 


Committee — members; selection; 
quorum; compensation. 


Part 11. American Revolution Bicentennial 
Committee. 


143B-81. American Revolution Bicentennial 
Committee — creation, powers 
and duties. 

143B-82. American Revolution Bicentennial 
Committee — members; selection; 
quorum; compensation. 


Part 12. North Carolina Awards 
Committee. 


143B-83. North Carolina Awards Committee — 
creation, powers and duties. 

143B-84. North Carolina Awards Committee — 
members; selection; quorum; 
com pensation. 


Part 13. America’s Four Hundredth 
Anniversary Committee. 

143B-85. America’s Four Hundredth Anni- 
versary Committee — creation, 
powers and duties. 

143B-86. America’s Four Hundredth Anni- 
versary Committee — members; 
selection; quorum; compensation. 


Part 14. North Carolina Arts Council. 


143B-87. North Carolina Arts Council — 
creation, powers and duties. 


143B-88. North Carolina Arts Council — 
members; selection; quorum; 
com pensation. 
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Part 15. North Carolina Art Society, 


Incorporated. 
Sec. 
143B-89. North Carolina Art Society, In- 
corporated. 


Part 16. State Library Committee. 


143B-90. State Library Committee — creation, 
powers and duties. 


143B-91. State Library Committee — 
members; __ selection; quorum; 
com pensation. 


Part 17. Roanoke Island Historical 
Association. 


143B-92. Roanoke Island Historical Association 
— creation, powers and duties. 

143B-93. Roanoke Island Historical Association 
— status. 


Part 18. North Carolina Symphony 
Society. 
143B-94. North Carolina Symphony Society, 
Inc. 
Part 19. Edenton Historical Commission. 


143B-95. Edenton Historical Commission — 
creation, powers and duties. 
143B-96. Edenton Historical Commission — 


status. 

143B-97. Edenton Historical Commission — 
reports. 

143B-98. Edenton Historical Commission — 
members; ° selection; quorum; 
com pensation. 


Part 20. Historic Bath Commission. 


143B-99. Historic Bath Commission — 
creation, powers and duties. 
143B-100. Historic Bath Commission — status. 


143B-101. Historic Bath Commission — 
reports. 
143B-102. Historic Bath Commission — 
members; selection; quorum; 
com pensation. 
Part 21. Historic Hillsborough 
Commission. 


143B-103. Historic Hillsborough Commission 
— creation, powers and duties. 

143B-104. Historic Hillsborough Commission 
— status. 

143B-105. Historic Hillsborough Commission 
— reports. 

143B-106. Historic Hillsborough Commission 
— members; selection; quorum; 
com pensation. 


Part 22. Historic Murfreesboro 
Commission. 


143B-107. Historic Murfreesboro Commission 
— creation, powers and duties. 
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Sec. 

143B-108. Historic Murfreesboro Commission 
— status. 

143B-109. Historic Murfreesboro Commission 
— reports. 

143B-110. Historic Murfreesboro Commission 
— members; selection; quorum; 
com pensation. 


Part 23. John Motley Morehead Memorial 
Commission. 


143B-111. John Motley Morehead Memorial 
Commission — creation, powers 
and duties. 

143B-112. John Motley Morehead Memorial 
Com mission — status. 

143B-113. John Motley Morehead Memorial 
Commission — authorization for 
counties to assist. 

143B-114. John Motley Morehead Memorial 
Com mission — reports. 

143B-115. John Motley Morehead Memorial 
Commission — _ members; 
selection; quorum; compensation. 

143B-116 to 143B-135. [Reserved.] 


Article 3. 
Department of Human Resources. 


Part 1. General Provisions. 


143B-136. Department of Human Resources — 
creation. 

143B-137. Department of Human Resources — 
duties. 

143B-138. Department of Human Resources — 
functions. 

143B-139. Department of Human Resources — 
head. 

143B-140. Department of Human Resources — 
organization. 


Part 2. Board of Human Resources. 
143B-141. Board of Human Resources. 
Part 3. Commission for Health Services. 


143B-142. Commission for Health Services — 
creation, powers and duties. 
143B-143. Commission for Health Services — 


members; selection; quorum; 
com pensation. 

143B-144. Commission for Health Services — 
officers. 


143B-145. Commission for Health Services — 
election meetings. 

143B-146. Commission for Health Services — 
regular and special meetings. 


Part 4. Commission for Mental Health 
Services. 


143B-147. Commission for Mental Health 
Services — creation, powers and 
duties. 

143B-148. Commission for 


Mental Health 
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Sec. 
Services — members; selection; 
quorum; compensation. 


143B-149. Commission for Mental Health 
Services — officers. 

143B-150. Commission for Mental Health 
Services — regular and special 


meetings. 


Part 5. Eugenics Commission. 


143B-151. Eugenics Commission — creation, 
powers and duties. 

143B-152. Eugenics Commission — members; 
selection; quorum; compensation. 


Part 6. Social Services Commission. 


143B-153. Social Services Commission — 
creation, powers and duties. 


143B-154. Social Services Commission — 
members; selection; quorum; 
com pensation. 

143B-155. Social Services Commission — 
regular and special meetings. 

143B-156. Social Services Commission — 
officers. 


Part 7. Commission for the Blind. 


143B-157. Commission for the Blind — 
creation, powers and duties. 


148B-158. Commission for the Blind — 
members; selection; quorum; 
com pensation. 


143B-159. Commission for the Blind — regular 
and special meetings. 
143B-160. Commission for the Blind — officers. 


Part 8. Professional Advisory Committee. 


143B-161. Professional Advisory Committee — 
creation, powers and duties. 
143B-162. Professional Advisory Committee — 
‘ members; selection; quorum; 
com pensation. 


Part 9. Blind Advisory Committee. 


143B-163. Blind Advisory Committee — 
creation, powers and duties. 

143B-164. Blind Advisory Committee — 
members; selection; quorum; 
com pensation. 


Part 10. Commission for Medical Facility 
Services and Licensure. 


1438B-165. Commission for Medical Facility 
Services and Licensure — 
creation, powers and duties. 

143B-166. Commission for Medical Facility 
Services and Licensure — 
members; ___ selection; quorum; 
com pensation. 

143B-167. Commission for Medical Facility 
Services and Licensure — regular 
and special meetings. 

143B-168. Commission for Medical Facility 
Services and Licensure — officers. 
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Part 11. Council for Institutional Boards. 
Sec. 
143B-169. Council for Institutional Boards — 
creation, powers and duties. 
143B-170. Council for Institutional Boards — 


members; selection; quorum; 
com pensation. 

143B-171. Council for Institutional Boards — 
officers. 


143B-172. Council for Institutional Boards — 
regular and special meetings. 
Part 12. Boards of Directors of 
Institutions. 


143B-173. Boards of directors of institutions — 
creation, powers and duties. 

143B-174. Boards of directors of institutions — 
members; ___ selection; quorum; 
com pensation. 

143B-175. Boards of directors of institutions — 
regular and special meetings. 

143B-176. Boards of directors of institutions — 


officers. 
Part 13. Council on Developmental 
Disabilities. 
143B-177. Council on Developmental 
Disabilities — creation, powers 
and duties. 


143B-178. Council on Developmental 
Disabilities — definitions. 

143B-179. Council on Developmental 
Disabilities — members; selec- 
tion; quorum; compensation. 

Part 14. Governor’s Coordinating Council 
on Aging. 

143B-180. Governor’s Coordinating Council on 
Aging — creation, powers and 
duties. 

143B-181. Governor’s Coordinating Council on 
Aging — members; selection; 
quorum; compensation. 

Part 15. Mental Health Council. 


143B-182. Mental Health Council — creation, 
powers and duties. 


143B-183. Mental Health Council — members; — 


selection; quorum; compensation. 


Part 16. Governor’s Couneil on 
Employment of the 
Handicapped. 


143B-184. Governor’s Council on Employment 
of the Handicapped — creation, 
powers and duties. 

143B-185. Governor’s Council on Employment 
of the Handicapped — members; 
selection; quorum; compensation. 


Part 17. Governor’s Advocacy Council on 
Children and Youth. 


143B-186. Governor’s Advocacy Council on 
Children and Youth — creation, 
powers and duties. 


143B-187. Governor’s Advocacy Council on 


Sec. 
Children and Youth — members; 
selection; quorum; compensation. 


Part 18. Council on Sickle Cell Syndrome. 


143B-188. Council on Sickle Cell Syndrome — 
appointment. 

143B-189. Council on Sickle Cell Syndrome — 
membership. 

143B-190. Council on Sickle Cell Syndrome — 
com position; expenses. 

143B-191. Council on Sickle Cell Syndrome — 
staff; office space. 

143B-192. Council on Sickle Cell Syndrome — 
powers and duties. 

143B-193. Council on Sickle Cell Syndrome — 
rules and regulations. 

143B-194. Secretary of Human Resources to 
initiate pilot programs. 

143B-195. Duties of local health departments 
and Department of Human 
Resources to persons affected by 
sickle cell syndrome. 

143B-196. When testing program to begin; 
counsellors. 

143B-197 to 143B-216. [Reserved.] 


Article 4. 
Department of Revenue. 


Part 1. General Provisions. 


143B-217. Department of Revenue — creation. 

143B-218. Department of Revenue — duties. 

143B-219. Department of Revenue — fune- 
tions. 

143B-220. Department of Revenue — head. 

143B-221. Department of Revenue — or- 
ganization. 


Part 2. Property Tax Commission. 


143B-222. Property Tax Commission — 
creation, powers and duties. 

143B-223. Property Tax Commission — 
members; selection; quorum; 
com pensation. 

143B-224. Property Tax Commission — 
officers. . 


143B-225. Property Tax Commission — regular 
and special meetings. 
148B-226 to 143B-245. [Reserved.] 


Article 5. 


Department of Military and 
Veterans Affairs. 


Part 1. General Provisions. 


143B-246. Department of Military and 
Veterans Affairs — creation. 
143B-247. Department of Military and 
Veterans Affairs — duties. 
143B-248. Department of Military and 
Veterans Affairs — functions. 
143B-249. Department of Military and 


Veterans Affairs — head. 
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Sec. Sec. 
143B-250. Department of Military and  143B-253. Veterans Affairs Commission — 
Veterans Affairs — organization. members; selection; quorum; 
143B-251. Department of Military and com pensation. 
Veterans, JA Pfairs  —  ‘eon- 


fidentiality of records. 
Part 2. Veterans Affairs Commission. 


143B-252. Veterans Affairs Commission — 
creation, powers and duties. 


ARTICLE 1. 
General Provisions. 


§ 143B-1. Short title. — This Chapter shall be known and may be cited as 
the “Executive Organization Act of 1973.” (1973, c. 476, s. 1.) 


§ 143B-2. Interim applicability of the Executive Organization Act of 
1973. — The Executive Organization Act of 1973 shall be applicable only to the 
following named departments: 

(1) Department of Cultural Resources 

(2) Department of Human Resources 

(3) Department of Revenue 

(4) SA ai a of Military and Veterans Affairs. (19738, c. 476, s. 2; c. 620, 
Sr) 


§ 143B-3. Definitions. — As used in the Executive Organization Act of 
1978, except where the context clearly requires otherwise, the words and 
expressions defined in this section shall be held to have the meanings here 
given to them. 

(1) Agency: whenever the term “agency” is used it shall mean and include, 
as the context may require, an existing department, institution, 
commission, committee, board, division, bureau, officer or official. 

(2) Board: a collective body which assists the head of a principal 
department or his designee in the development of major programs 
including the tender of advice on departmental priorities. 

(3) Commission: a collective body which adopts rules and regulations in a 
quasi-legislative manner and which acts in a quasi-judicial capacity in 
rendering findings or decisions involving differing interests. 

(4) Committee: a collective body which either advises the head of a 
principal department or his designee or advises a commission in 
detailed technical areas. 

(5) Council: a collective body which advises the head of a principal 
department or his designee as representative of citizen advice in 
specific areas of interests. 

(6) Division: the principal subunit of a principal State department. 

(7) Head of department: head of one of the principal State departments. 

(8) Higher education: State senior institutions of higher learning. 

(9) Principal State department: one of the departments created by the 
General Assembly in compliance with Article III, Sec. 11, of the 
Constitution of North Carolina. (1973, c. 476, s. 3.) 


§ 143B-4. Policy-making authority and administrative powers of Gover- 
nor; delegation.—The Governor, in accordance with Article III of the Constitu- 
tion of North Carolina, shall be the Chief Executive Officer of the State. The 
Governor shall be responsible for formulating and administering the policies of 
the executive branch of the State government. Where a conflict arises in 
connection with the administration of the policies of the executive branch of 
the State government with respect to the reorganization of State government, 
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the conflict shall be resolved by the Governor, and the decision of the Governor 
shall be final. (1978, c. 476, s. 4.) 


§ 143B-5. Governor; continuation of powers and duties. — All powers, 
duties, and functions vested by law in the Governor or in the Office of 
Governor are continued except as otherwise provided by the Executive 
Organization Act of 1978. 

The immediate staff of the Governor shall not be subject to the State 
Personnel Act. (1973, c. 476, s. 5.) 


§ 143B-6. Principal departments. — In addition to the _ principal 
departments enumerated in the Executive Organization Act of 1971, all 
executive and administrative powers, duties, and functions not including those 
of the General Assembly and its agencies, the General Court of Justice and the 
administrative agencies created pursuant to Article IV of the Constitution of 
North Carolina, and higher education previously vested by law in the several 
State agencies, are vested in the following principal departments: 

(1) Department of Cultural Resources 

(2) Department of Human Resources 

(3) Department of Revenue 

(4) ae of Military and Veterans Affairs. (1973, c. 476, s. 6; c. 620, 
g.9; 


§ 143B-7. Continuation of functions. — Each principal State department 
shall be considered a continuation of the former agencies to whose power it has 
succeeded for the purpose of succession to all rights, powers, duties, and 
obligations of the former agency. Where a former agency is referred to by law, 
contract, or other document, that reference shall apply to the principal State 
department now exercising the functions of the former agency. (1973, c. 476, s. 


He) 


§ 143B-8. Unassigned functions. — All functions, duties, and 
responsibilities established by law that are not specifically assigned to any 
principal State department may be assigned by the Governor to that 
department which, in accordance with the organization of State government, 
can most appropriately and effectively perform those functions, duties, and 
responsibilities. This provision shall not apply to professional and occupational 
licensing boards or to higher education. (1973, c. 476, s. 8.) 


§ 143B-9. Appointment of officers and employees. — The head of each 
principal State department, except those departments headed by popularly 
elected officers, shall be appointed by the Governor and serve at his pleasure. 

The salary of the head of each of the principal State departments, except in 
those departments headed by popularly elected officers shall, upon the 
recommendation of the Governor, be set by the General Assembly. The salaries 
of elected officials shall be as prescribed by law. 

The head of a principal State department shall appoint a chief deputy or chief 
assistant, and such chief deputy or chief assistant shall not be subject to the 
State Personnel Act. The salary of such chief deputy or chief assistant shall, 
upon the recommendation of the Governor, be set by the General Assembly. 
Unless otherwise provided for in the Executive Organization Act of 1973, and 
subject to the provisions of the Personnel Act, the head of each principal State 
department shall designate the administrative head of each transferred agency 
and all employees of each division, section, or other unit of the principal State 
department. (1973, c. 476, s. 9.) 


§ 143B-10. Powers and duties of heads of principal departments. — (a) 
Assignment of Functions. — Except as otherwise provided by this Chapter, the 
head of each principal State department may assign or reassign any function 
vested in him or in his department to any subordinate officer or emplovee of 
his department. 
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(b) Reorganization by Department Heads. — With the approval of the 
Governor, each head of a principal State department may establish or abolish 
within his department any division. Each head of a principal State department 
may establish or abolish within his department any other administrative unit 
to achieve economy and efficiency and in accordance with sound administrative 
principles, practices, and procedures except as otherwise provided by law. 

(c) Department Staffs. — The head of each principal State department may 
establish necessary subordinate positions within his department, make 
appointments to those positions, and remove persons appointed to those 
positions, all within the limitations of appropriations and subject to the State 
Personnel Act. All employees within a principal State department shall be 
under the supervision, direction, and control of the head of that department. 
The head of each principal State department may establish or abolish 
positions, transfer officers and emplovees between positions, and change the 
duties, titles, and compensation of existing offices and positions as he deems 
necessary for the efficient functioning of the department, subject to the State 
Personnel Act and the limitations of available appropriations. For the purposes 
of the foregoing provisions, a member of a board, commission, council, 
committee, or other citizen group shall not be considered an “emplovee within a 
principal department.” 

(d) The head of each principal department may create and appoint 
committees or councils to consult with and advise the department. The 
members of any committee or council created by the head of a principal 
department shall serve at the pleasure of the head of the principal department 
and may be paid per diem and necessary travel and subsistence expenses 
eee ah limits of appropriations and in accordance with the provisions of 

S 5. 

(e) Departmental Management Functions. — All management functions of a 
principal State department shall be performed by or under the direction and 
supervision of the head of that principal State department. Management 
functions shall include planning, organizing, staffing, directing, coordinating, 
reporting, and budgeting. 

(f) Custody of Records. — The head of a principal State department shall 
have legal custody of all books, papers, documents, and other records of the 
department. 

(g) Budget Preparation. — The head of a principal State department shall be 
responsible for the preparation of and the presentation of the department 
budget request which shall include all funds requested and all receipts expected 
for all elements of the department. 

(h) Plans and Reports. — Each principal State department shall submit to 
the Governor and annual plan of work for the next fiscal year prior to the 
beginning of that fiscal year. Each principal State department shall submit to 
the Governor an annual report covering programs and activities for each fiscal 
year. These plans of work and annual reports shall be made available to the 
General Assembly. These documents will serve as the base for the development 
of budgets for each principal State department of State government to be 
submitted to the Governor. 

(i) Reports to Governor; Public Hearings. — Each head of a principal State 
department shall develop and report to the Governor legislative, budgetary, 
and administrative programs to accomplish comprehensive, long-range 
coordinated planning and policy formulation in the work of his department. To 
this end, the head of the department may hold public hearings, consult with 
and use the services of other State agencies, employ staff and consultants, and 
appoint advisory and technical committees to assist in the work. — 

(j) Departmental Regulations. — The head of each principal State 
department may adopt regulations, consistent with law and with rules 
established by the Governor and with the rules and regulations of the State 
Personnel Board, for 
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(1) The administration of his department; 

(2) The conduct of employees of his department; 

(3) The distribution and performance of business; and 

(4) The custody, use, and preservation of the records, documents, and 
property pertaining to department business. (1973, c. ‘476, s. 10.) 


§ 143B-11. Subunit nomenclature. — (a) The principal subunit of a 
department is a division. Each division shall be headed by a director. 

(b) The principal subunit of a division is a section. Each section shall be 
headed by a chief. 

(c) If further subdivision is necessary, sections may be divided into subunits 
which shall be known as branches and which shall be headed by heads, and 
branches may be divided into subunits which shall be known as units and 
which shall be headed by supervisors. (1978, c. 476, s. 11.) 


§ 143B-12. Internal organization of departments; allocation and 
reallocation of duties and functions; limitations. — The Governor shall 
cause the administrative organization of each department to be examined 
periodically with a view to promoting economy, efficiency, and effectiveness. 
The Governor may assign and reassign the duties and functions of the 
executive branch among the principal State departments except as otherwise 
expressly provided by statute. When the changes affect existing law, they must 
be submitted to the General Assembly in accordance with Article III, Sec. 5(10) 
of the Constitution of North Carolina. (1973, c. 476, s. 12.) 


§ 143B-13. Appointment, qualifications, terms, and removal of members 
of commissions. — (a) Each member of a commission created by or under the 
authority of the Executive Organization Act of 1973 shall be a resident of the 
State of North Carolina, unless otherwise specifically authorized by law. 

Unless more restrictive qualifications are provided in the Executive 
Organization Act of 1973, the Governor shall appoint each member on the basis 
of interest in public affairs, good judgment, knowledge, and ability in the field 
for which appointed, and with a view to providing diversity of interest and 
points of view in the membership. 

The balance of unexpired terms of existing commission members shall be 
served in accordance with their most recent appointment. 

A vacancy occurring during a term of office is filled in the same manner as 
the original appointment is made and for the balance of the unexpired term, 
unless otherwise provided by law or by the Constitution of North Carolina. 

(b) A commission membership becomes vacant on the happening of any of 
the following events before the expiration of the term: (i) the death of the 
incumbent, (ii) his insanity as determined by final judgment or final order of a 
court of competent jurisdiction, (ill) his resignation, (iv) his removal from 
office, (v) his ceasing to be a resident of the State, (vi) his ceasing to discharge 
the duties of his office over a period of three consecutive months except when 
prevented by sickness, (vil) his conviction of a felony or of any offense 
involving a violation of his official duties, (vill) his refusal or neglect to take an 
oath within the time prescribed, (ix) the decision of a court of competent 
jurisdiction declaring void his appointment, and (x) his commitment to a 
hospital or sanitarium by a court of competent jurisdiction as a drug addict, a 
dipsomaniac, an inebriate, or stimulant addict; but in that event, the office 
shall not be considered vacant until the order of commitment has become final. 

(c) No member of any State commission may: (1) use his position to influence 
any election or the political activity of any pera (11) serve as a member of the 
campaign committee of any political party, (iii) interfere with or participate in 
the preparation for any election or the conduct thereof at the polling place, or 
(iv) ibe in any manner concerned with the demanding, soliciting, or receiving of 
any assessments, subscriptions, or contributions, whether voluntary or 
involuntary, to any political party or candidate. Any ‘commission member who 
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shall violate any of the provisions of this section shall be subject to dismissal 
from office by the Governor. 

(d) In addition to the foregoing, any member of a commission may be 
removed from office by the Governor for misfeasance, malfeasance, and 
nonfeasance. 

(e) Any appointment by the Governor to a commission, board, council or 
committee made subsequent to January 5, 1973, and prior to July 1, 1978, for a 
term that would extend for_a period inconsistent with the staggered term 
provisions of the Executive Organization Act of 1973, may be reduced by the 
Governor to conform to those staggered term provisions. (19738, c. 476, s. 13.) 


§ 143B-14. Administrative services to commissions. — (a) The head of the 
principal State department to which a commission has been assigned is 
responsible for the provision of all administrative services to the commission. 

(b) Except as otherwise provided in the Executive Organization Act of 1973, 
the powers, duties, and functions of a commission (including but not limited to 
rule making, regulation, licensing, and promulgation of rules, rates, 
regulations, and standards, and the rendering of findings, orders, and 
adjudications) shall not be subject to the approval, review, or control of the 
head of the department or of the Governor. 

(c) The Governor may assign to an appropriate commission created by the 
Executive Organization Act of 1973 duties of a quasi-legislative and 
quasi-judicial nature existing in the executive branch of State government 
which have not been assigned by this Chapter to any other commission. All 
such assignment of duties by the Governor to a commission shall be made by 
an executive order which has the force and effect of law upon issuance but 
must be submitted to the General Assembly in accordance with Article III, See. 
5(10) of the Constitution of North Carolina. 

(d) All management functions of a commission shall be performed by the 
head of the principal State department. Management functions shall include 
planning, organizing, staffing, directing, coordinating, reporting, and 
budgeting. (1973, c. 476, s. 14.) 


§ 143B-15. Compensation of members of commissions. — The salary of 
members of full-time commissions shall be set by the General Assembly upon 
recommendation of the Governor to be submitted as a part of his budget 
requests. (1978, c. 476, s. 15.) 


§ 143B-16. Appointment and removal of members of boards, councils, 
and committees. — Unless more restrictive qualifications are provided in this 
Chapter, the Governor shall appoint each member of a board, council, or 
committee on the basis of his interest in public affairs, good judgment, 
knowledge and ability in the field for which appointed, and with a view to 
providing diversity of interest and points of view in the membership. Unless 
other conditions are provided in the Executive Organization Act of 1973, any 
member of a board, council, or committee may be removed from office by the 
Governor for misfeasance, malfeasance, or nonfeasance. (1973, c. 476, s. 16.) 


§ 143B-17. Commission investigations and orders. — Unless otherwise 
provided for in the Executive Organization Act of 1973, any commission 
created by the Executive Organization Act of 1973 may order an investigation 
into areas of concern over which it has rule-making authority, and the head of 
the department required to give staff support to such commission shall render 
such reports and information as the commission may require. In default of the 
production of information by the head of the principal department or any 
employee or agent thereof, the commission may seek the aid of the Wake 
County Superior Court to require the production of information as hereinafter 
provided. 

In proceedings before any commission or any hearing officer or member of 
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the commission so authorized by the commission, if any person refuses to 
respond to a subpoena, or refuses to take the oath or affirmation as a witness 
or thereafter refuses to be examined or refuses to obey any lawful order of a 
commission contained in its decision rendered after hearing, the chairman of 
the commission may apply to the Superior Court of Wake County or to the 
superior court of the county where the proceedings are being held for an order 
directing that person to take the requisite action. Should any person willfully 
fail to comply with an order so issued, the court shall punish him as for 
contempt. (1973, c. 476, s. 17.) 


§ 143B-18. Commission rules and regulations; filing; hearing; copies. — 
Any rules and regulations adopted by any commission created by the Executive 
Organization Act of 1973 shall state the effective date and shall be filed as 
required by law. 

A public hearing with at least 10 days’ notice advertised in at least three 
newspapers with general circulation shall be required prior to the adoption of 
any rules and regulations other than rules and regulations inapplicable to the 
public at large intended solely as administrative procedures of the commission. 

Sufficient copies of adopted rules and regulations shall be made available to 
interested citizens upon request. 

Certified copies of such rules and regulations and amendments thereto shall 
be received in evidence in all courts and other official proceedings in the State, 
when in conformity with the Rules of Civil Procedure in Chapter 1A. (1973, c. 
476, s. 18.) 


§ 143B-19. Pending actions and proceedings. — No action or proceeding 
pending at the time the Executive Organization Act of 1973 takes effect and 
brought by or against any State agency whose functions, powers, and duties 
are transferred by the Executive Organization Act of 1973 to a principal State 
department shall be affected by any provision of the Executive Organization 
Act of 1973, but the same may be prosecuted or defended in the name of the 
head of the principal State department. In all such actions and proceedings, the 
pouty State department to which the functions, powers, and duties of a 

tate agency have been transferred shall be substituted as a party upon 
appropriate application to the courts. (1973, c. 476, s. 19.) 


§ 143B-20. Continuation of rules, regulations, and decisions. — All rules, 
regulations, acts, determinations, and decisions of any State agency and 
commissioners and directors thereof pertaining to the functions transferred 
and assigned by the Executive Organization Act of 1973 to a principal State 
department or commission and in force at the time of such transfer or 
assignment shall continue in force and effect as rules, regulations, acts, 
determinations, and decisions of the principal State department concerned 
until such time as they may be modified or repealed by the principal State 
department or commission. (1973, c. 476, s. 20.) 


§ 143B-21. Affirmation of prior acts of abolished agencies. — The 
abolition of certain agencies by the Executive Organization Act of 1973 should 
not be construed as invalidating any lawful prior act of such agency. (1973, c. 
AT GHSialn} 


§ 143B-22. Terms occurring in laws, contracts, and other documents. — 
Any reference or designation in any statute, contract, or other document 
pertaining to functions, powers, obligations, and duties of a State agency 
assigned by the Executive Organization Act of 1973 to a principal State 
department shall be deemed to refer to the principal State department or the 
heed of the principal State department, as may be appropriate. (1973, c. 476, s. 
22.) 


§ 143B-23. Completion of unfinished business. — Any business or other 
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matter undertaken or commenced by any State agency or the commissioners or 
directors thereof, pertaining to or connected with the functions, powers, 
obligations, and duties hereby transferred to a principal State department, and 
pending on July 1, 1973, may be conducted and completed by the principal 
State department in the same manner and under the same terms and 
conditions and with the same effect as if conducted and completed by the State 
agency or commissioners and directors thereof. (1973, c. 476, s. 23.) 


§ 143B-24. Cooperative agreements. — Except as otherwise provided by 
law, each principal State department may, with the approval of the 
Department of Administration, enter into cooperative agreements with the 
federal government, any state government, any agency of the State 
government, any local government of the State, jointly with any two or more, 
or severally, in carrying out its functions. (1973, c. 476, s. 24.) 


§ 143B-25. Agencies not enumerated. — Any agency not enumerated in 
the Executive Organization Act of 1973 but established or created by the 
General Assembly shall continue to exercise all its powers, duties, and 
functions subject to the provisions of Chapter 148A of the General Statutes of 
the State of North Carolina. (1978, c. 476, s. 25.) 


§ 143B-26. Constitutional references. — All references to the Constitution 
of North Carolina in the Executive Organization Act of 1973 refer to the 
Constitution of North Carolina as effective July 1, 1973. (1978, c. 476, s. 26.) 


§ 143B-27. Transfer of funds by Governor. — To implement the Executive 
Organization Act of 1973, the Governor with the approval of the Advisory 
Budget Commission shall have the authority to transfer all or a part of any 
appropriations or funds of an agency to the department to which such agency is 
transferred. (1973, c. 476, s. 27.) 


§ 143B-28. Goals of continuing’ reorganization. — Structural 
reorganization of State government should be a continuing process, 
accomplished through careful executive and legislative appraisal of the 
placement of proposed new programs and coordination of existing programs in 
response to changing emphases in public needs and should be consistent with 
the following goals: 

(1) The organization of State government should assure its responsiveness 
to popular control. It is the goal of reorganization to improve the 
administrative capability of the executive to carry out these policies. 

(2) The organization of State government should aid communication 
between citizens and government. It is the goal of reorganization 
through coordination of related programs in _ function-oriented 
departments to improve public understanding of government 
programs and policies and to improve the relationships between 
citizens and administrative agencies. 

(3) The organization of State government should assure efficient and 
effective administration of the policies established by the General 
Assembly. It is the goal of reorganization to promote efficiency and 
effectiveness by improving the management and coordination of State 
services and by eliminating ineffective, overstaffed, obsolete or 
overlapping activities. (1973, c. 476, s. 28.) 


§§ 143B-29 to 143B-48: Reserved for future codification purposes. 
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ARTICLE 2. 
Department of Cultural Resources. 
Part 1. General Provisions. 


§ 143B-49. Department of Cultural Resources — creation, powers and 
duties. — There is hereby created a department to be known as the 
“Department of Cultural Resources,” with the organization, duties, functions, 
eat powers defined in the Executive Organization Act of 1973. (1973, c. 476, s. 


§ 143B-50. Duties of the Department. — It shall be the duty of the 
Department to provide the necessary management, development of policy and 
establishment and enforcement of standards for the furtherance of resources, 
services and programs involving the arts and the historical and cultural aspects 
of the lives of the citizens of North Carolina. (1978, c. 476, s. 30.) 


§ 143B-51. Functions of the Department. — (a) The functions of the 
Department of Cultural Resources shall comprise, except as otherwise 
expressly provided by the Executive Organization Act of 1973 or by the 
Constitution of North Carolina, all executive functions of the State in relation 
to the development and preservation of libraries, historical records, sites and 
property, and of an appreciation of art and music and further including those 
prescribed powers, duties, and functions enumerated in Article 17 of Chapter 
143A of the General Statutes of this State. 

(b) All such functions, powers, duties, and obligations heretofore vested in 
any agency enumerated in Article 17 of Chapter 143A of the General Statutes 
are hereby transferred to and vested in the Department of Cultural Resources 
except as otherwise provided by the Executive Organization Act of 1973. They 
shall include, by wavy of extension and not of limitation, the functions of: 

(1) The Secretary and Department of Art, Culture and History; 

(2) The State Department of Archives and History; 

(3) The North Carolina Advisory Council on Historic Preservation; 

(4) The North Carolina State Library; 

(5) The Interstate Library Compact; 

(6) The North Carolina Museum of Art; 

(7) The North Carolina State Art Society, Inc.; 

(8) The North Carolina Symphony Society, Inc.; 

(9) The State Art Museum Building Commission; 

cnt The Library Certification Board; 

(11) The Tryon Palace Commission; 

(12) The North Carolina Arts Council: 

(18) The U.S.S. North Carolina Battleship Commission; 

(14) The Memorials Commission; 

(15) The Commission to Promote Plans for the Celebration of the Four 
Hundredth Anniversary of the Landing of Sir Walter Raleigh’s Colony 
on Roanoke Island; 

(16) The Executive Mansion Fine Arts Commission; 

(17) The North Carolina American Revolution Bicentennial Commission; 

(18) The North Carolina Awards Commission; 

(19) The Tobacco Museum Board; 

(20) The Roanoke Island Historical Association, Inc.; 

(21) The Sir Walter Raleigh Memorial Commission; 

(22) The Governor Richard Caswell Memorial Commission; 

(23) The Historic Swansboro Commission; 

(24) The Edenton Historical Commission; 

(25) The Historic Bath Commission; 

(26) The Historic Hillsborough Commission; 

(27) The John Motley Morehead Memorial Commission; 
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(28) The Historic Murfreesboro Commission; 
(29) The Charles B. Avcock Memorial Commission; 
(30) The Frying Pan Lightship Marine Museum Commission: 
(31) The Guilford County Bicentennial Commission; 
(32) The Daniel Boone Memorial Commission; 
(33) The Bennett Place Memorial Commission: 
(34) The Durham-Orange Historical Commission; 
(35) The Pitt County Historical Commission; 
(36) The Transylvania County Historical Commission: 
(37) The Lenoir County Historical and Patriotic Commission; 
(38) The Raleigh Historic Sites Commission; and 
(39) The Stonewall Jackson Memorial Fund. (1973, c. 476, s. 31.) 
Editor’s Note. — Article 17 of Chapter 143A 
was repealed by Session Laws 1973, c. 476, 
which enacted this Chapter. 


§ 143B-52. Head of the Department. — The Secretary of Cultural 
Resources shall be the head of the Department. (19738, c. 476, s. 32.) 


§ 143B-53. Organization of the Department. — The Department of 
Cultural Resources shall be organized initially to include the Art Commission, 
the Art Museum Building Commission, the North Carolina Historical 
Commission, the Tryon Palace Commission, the U.S.S. North Carolina 
Battleship Commission, the Sir Walter Raleigh Commission, the Executive 
Mansion Fine Arts Committee, the American Revolution Bicentennial 
Committee, the North Carolina Awards Committee, the America’s Four 
Hundredth Anniversary Committee, the North Carolina Arts Council, the 
Public Librarian Certification Commission, the State Library Committee, the 
North Carolina Symphony Society, Inc., the North Carolina Art Society, and 
the Division of the State Library, the Division of Archives and History, the 
Division of the Arts, and such other divisions as may be established under the 
provisions of the Executive Organization Act of 1973. (1978, c. 476, s. 33.) 


Part 2. Art Commission. 


§ 143B-54. Art Commission — creation, powers and duties. — There is 
hereby created the Art Commission of the Department of Cultural Resources 
with the power and duty to promulgate rules and regulations concerning the 
acquisition and disposal of art objects for the State of North Carolina and with 
the power and duty to adopt, amend, and rescind rules and regulations under, 
and not inconsistent with the laws of the State necessary to carry out the 
provisions and purposes of this Article. 

(1) The Art Commission shall have the following powers and duties: 

a. In consultation with the Secretary of Cultural Resources, on behalf 
of and in the name of the North Carolina Museum of Art, to 
acquire by purchase, gift or will, absolutely or in trust, from 
individuals, corporations, the federal government, or from any 
other source, money or other property which may be retained, 
sold, or otherwise used to promote the purposes of the North 
Carolina Museum of Art as provided by G.S. 140-2; 

b. In consultation with the Secretary of Cultural Resources to 
exchange works of art owned by the North Carolina Museum of 
Art for other works of art which, in the opinion of the 
Commission, would improve the quality, value, or sale ytebar eee 
character of the art collection of the Museum as provided by G.S 
140-2; 

c. In consultation with the Secretary of Cultural Resources to sell any 
work of art owned by the North Carolina Museum of Art as 
provided by G.S. 140-2; 
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d. To approve prior to acceptance any gift of artistic value given to 
the State as provided in Chapter 100 of the General Statutes of 
North Carolina; 

e. To advise the Secretary concerning the inspection, appraisal, 
obtaining attributions and evaluations of, transporting, 
exhibiting, lending, storing, receiving upon consignment or as 
loans, statuary, paintings, and other works of art of any and 
every kind and description which are worthy of acquisition, 
preservation, and exhibition by the North Carolina Museum of 
Art; and 

f. To advise the Secretary on the care, custody, storage and 
preservation of all works of art acquired by the North Carolina 
Museum of Art, or received by it upon consignment or loan. 

(2) The Commission shall make rules and regulations consistent with the 
provisions of this Chapter. All rules and regulations heretofore 
adopted by the Board of Trustees of the State Art Museum, the 
Memorials Commission, and the Executive Mansion Fine Arts 
Commission shall remain in full force and effect unless and until 
repealed or superseded by action of the {rt Commission. All rules and 
regulations adopted by the Commission shall be enforced by the 
Department of Cultural Resources. (1973, c. 476, s. 34.) 


§ 143B-55. Art Commission — members; _ selection; quorum; 
compensation. — The Art Commission of the Department of Cultural 
Resources shall consist of 11 members appointed by the Governor, four of 
whom shall be appointed upon the nomination of the State Art Society. Two of 
the members, whether appointed by the Governor or upon nomination of the 
State Art Society shall be members of the art or design faculty at a North 
Carolina college or university. The initial members of the Commission shall 
include the four members of the Art Museum Board of Trustees whose terms 
on the Art Museum Board of Trustees expire July 1, 1976, and who shall serve 
for a period equal to the remainder of their current terms on the Art Museum 
Board of Trustees. Of the four nominated by the North Carolina Art Society, 
two shall be appointed for an initial term of one year and two shall be for an 
initial term of five years. Of the three appointed by the Governor, two shall be 
appointed for initial terms of one year and one shall be for an initial term of 
five years. At the end of the respective terms of office of the initial members of 
the Commission, their successors shall be appointed for terms of six years and 
until their successors are appointed and qualify. Any appointment to fill a 
vacancy on the Commission created by the resignation, dismissal, death, or 
disability of a member shall be for the balance of the unexpired term. 

The Governor shall have the power to remove any member of the 
Commission from office for misfeasance, malfeasance, or nonfeasance in 
accordance with the provisions of G.S. 143B-13 of the Executive Organization 
Aci of 1978. 

The members of the Commission shall receive per diem and necessary travel 
and subsistence expenses in accordance with the provisions of G.S. 138-5. 

A majority of the Commission shall constitute a quorum for the transaction 
of business. 

All clerical and other services required by the Commission shall be supplied 
by the Secretary of Cultural Resources. (1973, c. 476, s. 35.) 


§ 143B-56. Art Commission — officers. — The Art Commission shall have 
a chairman and a vice-chairman. The chairman shall be designated by the 
Governor from among the members of the Commission to serve as chairman at 
the pleasure of the Governor. The vice-chairman shall be elected by and from 
the members of the Commission and shall serve for a term of two years or until 
the expiration of his regularly appointed term. (19738, c. 476, s. 36.) 
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§ 143B-57. Art Commission — regular and special meetings. — The Art 
Commission shall meet at Ieast once in each quarter and may hold special 
meetings at any time and place within the State at the call of the chairman or 
upon the written request of at least five members. (1973, c. 476, s. 37.) 


Part 3. Art Museum Building Commission. 


§ 143B-58. Art Museum Building Commission — creation, powers and 
duties. — There is hereby recreated the Art Museum Building Commission of 
the Department of Cultural Resources and the State Art Museum Building 
Commission shall have the following powers and duties: 

(1) With the approval of the Governor and Council of State and the North 
Carolina State Capital Planning Commission to determine the site for 
the building of the State Art Museum in accordance with directions, if 
any, from the General Assembly. 

(2) To employ architects to prepare plans for the State Art Museum 
Building, to assist and advise the architects in the preparation of 
those plans, and to approve on behalf of the State all plans for the 
State Art Museum Building. 

(3) To enter on behalf of the State into contracts for the construction of an 
art museum building and the employment of consultants and for the 
purchase of services, materials, furnishings, and equipment required 
in connection with the location, design, construction, furnishing, and 
equipping of said museum building. 

(4) To supervise generally the location, construction, furnishing, 
equipping, renovating and care of the State Art Museum Building. 

(5) To call upon the Department of Administration, the Attorney General, 
and any other State agency or officer for such assistance as the 
Commission may require in carrying out its duties. 

(6) To appoint such advisory committees, composed of persons not 
members of the Commission, as the Commission deems necessary. 

(7) To report to the General Assembly at each regular session concerning 
action taken by the Commission during the previous biennium in 
carrying out the provisions of this Article, and to make such special 
reports as may be requested by the General Assembly or the 
Governor. 

(8) To receive gifts of funds from foundations, corporations and 
individuals and to receive public funds to aid in defraying the cost of 
said building and surrounding facilities including landscaping. (1973, 


c, 476, s. 39.) 
§ 143B-59. Art Museum Building Commission: — members; selection; 
quorum; compensation. — The Art Museum Building Commission of the 


Department of Cultural Resources shall consist of 15 members with nine 
appointed by the Governor, three persons who have served in the State Senate 
to be appointed by the President of the Senate, and three persons who have 
served in the House of Representatives to be appointed by the Speaker of the 
House of Representatives. The initial members of the Commission shall be the 
members of the existing Art Museum Building Commission who shall serve 
until the completion of the duties assigned to the Commission. Each vacancy 
occurring in the membership shall be filled by appointment of the officer 
authorized to make the initial appointment to the place vacated, and each 
appointee to fill a vacancy shall have the same qualifications prescribed by this 
Article for the appointee whom he succeeds. 

The Governor shall have the power to remove any member of the 
Commission from office for misfeasance, malfeasance, or nonfeasance in 
accordance with the provisions of G.S. 143B-13 of the Executive Organization 
Act of 1973. 
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The members of the Commission shall receive per diem and necessary travel 
and subsistence expenses in accordance with the provision of G.S. 1388-5. 

A majority of the Commission shall constitute a quorum for the transaction 
of business. 

All clerical and other services required by the Commission shall be supplied 
by the Secretary of Cultural Resources. (1973, c. 476, s. 40.) 


§ 143B-60. Art Museum Building Commission — officers. — The 
Governor shall appoint one member of the Commission to serve as chairman. 
(1978, c. 476, s. 41.) 


§ 143B-61. Art Museum Building Commission — regular and special 
meetings. — The Art Museum Building Commission shall meet at least once in 
each quarter and may hold special meetings at any time and place within the 
State at the call of the chairman or upon the written request of at least eight 
members. (1978, c. 476, s. 42.) 


Part 4. North Carolina Historical Commission. 


§ 143B-62. North Carolina Historical Commission — creation, powers 
and duties. — There is hereby created the North Carolina Historical 
Commission of the Department of Cultural Resources to give advice and 
assistance to the Secretary of Cultural Resources and to promulgate rules and 
regulations to be followed in the acquisition, disposition, preservation, and use 
of records, artifacts, real and personal property, and other materials and 
properties of historical, archaeological, architectural, or other cultural value, 
and in the extension of State aid to other agencies, counties, municipalities, 
organizations, and individuals in the interest of historic preservation. 

(1) The Historical Commission shall have the following powers and duties: 

a. To advise the Secretary of Cultural Resources on the scholarly 
editing, writing, and publication of historical materials to be 
issued under the name of the Department; 

4. To evaluate and approve proposed nominations of historic, 
archaeological, architectural, or cultural properties for entry on 
the National Register of Historic Places; 

c. To evaluate and approve the State plan for historic preservation as 
provided for in Chapter 121; 

d. To evaluate and approve historic, archaeological, architectural, or 
cultural properties proposed to be acquired and administered by 
the State; _ 

e. To evaluate and prepare a report on its findings -and 
recommendations concerning any property not owned by the 
State for which State aid or appropriations are requested, and to 
submit its findings and recommendations in accordance with 
Chapter 121; 

f. To serve as an advisory and coordinative mechanism in and by 
which State undertakings of every kind that are potentially 
harmful to the cause of historic preservation within the State 
may be discussed, and where possible, resolved, particularly by 
evaluating and making recommendations concerning any State 
undertaking which may affect a property that has been entered 
on the National Register of Historic Places as provided for in 
Chapter 121 of the General Statutes of North Carolina; 

g. To exercise any other powers granted to the Commission by 
provisions of Chapter 121 of the General Statutes of North 
Carolina; and 

h. To give its professional advice and assistance to the Secretary of 
Cultural Resources on any matter which the Secretary may refer 
to it in the performance of the Department’s duties and 
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responsibilities provided for in Chapter 121 of the General 
Statutes of North Carolina. 

(2) The Historical Commission shal! have che power and duty to establish 
standards and provide rules and regulations as follows: 

a. For the acquisition and use of historical materials suitable for 
acceptance in the North Carolina State Archives or the North 
Carolina Museum of History; 

. For the disposition of public records under provisions of Chapter 
121 of the General Statutes of North Carolina; and 

_ For the certification of records in the North Carolina State 
Archives as provided in Chapter 121 of the General Statutes of 
North Carolina; 

d. For the use by the public of historic, architectural, archaeological, 
or cultural properties as provided in Chapter 121 of the General] 
Statutes of North Carolina; 

For the acquisition of historic, archaeological, architectural, or 
cultural properties by the State; 

f. For the extension of State aid or appropriations to counties, 
municipalities, organizations, or individuals for the purpose of 
historic preservation or restoration; and 

. For qualification for grants-in-aid or other assistance from the 
federal government for historic preservation or restoration as 
provided in Chapter 121 of the General Statutes of North 
Carolina. This section shall be construed liberally in order that 
the State and its citizens may benefit from such grants-in-aid. 

(3) The Commission shall adopt rules and regulations consistent with the 
provisions of this section. All current rules and regulations heretofore 
adopted by the Executive Board of the State Department of Archives 
and History, the Historic Sites Advisory Committee, the North 
Carolina Advisory Council on Historical Preservation, the Executive 
Mansion Fine Arts Commission, and the Memorials Commission shall 
remain in full force and effect unless and until repealed or superseded 
by action of the Historical Commission. All rules and regulations 
adopted by the Commission shall be enforced by the Department of 
Cultural Resources. (1973, c. 476, s. 44.) 


§ 143B-63. Historical Commission — members; selection; quorum; com- 
pensation. — The Historical Commission of the Department of Cultural 
Resources shall consist of seven members appointed by the Governor. 

The initial members of the Commission shall be the members of the 
Executive Board of the Department of Archives and History who shall serve for 
a period equal to the remainder of their current terms on the Executive Board of 
the Department of Archives and History, two of whose appointments expire 
March 31, 1973, two of whose appointments expire March 31, 1975, and three of 
whose appointments expire on March 31, 1977. At the end of the respective 
terms of office of the initial members of the Commission, their successors shall 
be appointed for terms of six years and until their successors are appointed and 
qualify. Of the members, at least four shall have had professional training or 
experience in the fields of archives, history, historic preservation, or museums 
administration including at least two current faculty members of graduate 
history departments at North Carolina colleges or universities. Any 
appointment to fill a vacancy on the Commission created by the resignation, 
dismissal, death, or disability of a member shall be for the balance of the 
unexpired term. 

The Governor shall have the power to remove any member of the 
Commission from office for misfeasance, malfeasance or nonfeasance 
eee to the provisions of G.S. 148B-13 of the Executive Organization Act 
of 1973. 
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The members of the Commission shall receive per diem and necessary travel 
and subsistence expenses in accordance with the provisions of G.S. 138-5. 

A majority of the Commission shall constitute a quorum for the transaction 
of business. 

All clerical and other services required by the Commission shall be supplied 
by the Secretary of Cultural Resources. (1973, c. 476, s. 45.) 


§ 143B-64. Historical Commission — officers. — The _ Historical 
Commission shall have a chairman and a vice-chairman. The chairman shall be 
designated by the Governor from among the members of the Commission to 
serve as chairman at the pleasure of the Governor. The vice-chairman shall be 
elected by and from the members of the Commission and shall serve for a term 
of two years or until the expiration of his regularly appointed term. (1973, c. 
476, s. 46.) 


§ 143B-65. Historical Commission — regular and special meetings. — 
The Historical Commission shall meet at least twice per year and may hold 
special meetings at any time and place within the State at the call of the 
chairman or upon the written request of at least four members. (1973, c. 476, s. 
42.) 


Part 5. Archaeological Advisory Committee. 


§ 143B-66. Archaeological Advisory Committee — members; selection; 
compensation; terms. — For the purposes of reviewing existing statutes 
relating to archaeological resources, of making recommendations to the 
General Assembly concerning programs and statutes, and of advising the 
Department on the development of its archaeological program, there is hereby 
created an Archaeological Advisory Committee to be composed of the State 
Historian as chairman and the following members: one member of the Senate 
appointed by the President of the Senate; one member of the House of 
Representatives appointed by the Speaker of the House; two members 
representing the American Indians of North Carolina, one appointed by the 
Tribal Council of the Eastern Band of the Cherokee, and one appointed by the 
Executive Director of the North Carolina State Commission of Indian Affairs; 
and one archaeologist appointed by the North Carolina Archaeological 
Advisory Council. Members of the Committee shall serve without salary, but 
their actual expenses resulting from the performance of their official duties 
shall be reimbursed in accordance with State policy. Members shall be 
appointed for two-year terms beginning July 1 of the odd-numbered years and 
shall serve until their successors are appointed and qualified. Initial appoint- 
ments shall be made immediately upon ratification for terms to expire June 
50; OT SHOT 3Ne 590.) 


Part 6. Public Librarian Certification Commission. 


§ 143B-67. Public Librarian Certification Commission — creation, 
powers and duties. — There is hereby created the Public Librarian 
Certification Commission of the Department of Cultural Resources with the 
power and duty to adopt rules and regulations to be followed in the 
certification of public librarians. 

The Commission shall adopt such rules and regulations consistent with the 
provisions of this Chapter. All rules and regulations consistent with the 
provisions of this Chapter heretofore adopted by the Library Certification 
Board shall remain in full force and effect unless and until repealed or 
superseded by action of the Public Librarian Certification Commission. All 
rules and regulations adopted by the Commission shall be enforced by the 
Department of Cultural Resources. (1978, c. 476, s. 49.) 


§ 143B-68. Public Librarian Certification Commission — members; 
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selection; quorum; compensation. — The Public Librarian Certification 
Commission of the Department of Cultural Resources shall consist of five 
members as follows: (i) the chairman of the North Carolina Association of 
Library Trustees, (ii) the chairman of the public libraries section of the North 
Carolina Library Association, (ili) an individual named by the Governor upon 
the nomination of the North Carolina Library Association, (iv) the dean of a 
State or regionally accredited graduate school of librarianship in North 
Carolina appointed by the Governor and (v) one member at large appointed by 
the Governor. 

The members shall serve four-year terms or while holding the appropriate 
chairmanships. Any appointment to fill a vacancy created by the resignation, 
dismissal, death or disability of a member shall be for the balance of the 
unexpired term. 

The Governor shall have the power to remove any member of the 
Commission from office for misfeasance, malfeasance, and nonfeasance 
according to the provisions of G.S. 143B-13 of the Executive Organization Act 
of 1973. 

The members of the Commission shall receive per diem, and necessary travel 
expenses in accordance with the provisions of G.S. 138-5. 

A majority of the Commission shall constitute a quorum for the transaction 
of business. 

All clerical and other services required by the Commission shall be supplied 
by the Secretary of the Department through the regular staff of the 
Department. (1978, c. 476, s. 50.) 


§ 143B-69. Public Librarian Certification Commission — officers. — The 
Public Librarian Certification Commission shall have a chairman and a 
vice-chairman. The chairman shall be designated by the Governor from among 
the members of the Commission to serve as chairman at his pleasure. The 
vice-chairman shall be elected by and from the members of the Commission 
and shall serve for a term of two years or until the expiration of his regularly 
appointed term. (1978, c. 476, s. 51.) 


§ 143B-70. Public Librarian Certification Commission — regular and 
special meetings. — The Public Librarian Certification Commission shall 
meet at least once in each quarter and may hold special meetings at any time 
and place within the State at the call of the chairman or upon the written 
request of at least three members. (1978, c. 476, s. 52.) 


Part 7. Tryon Palace Commission. 


§ 143B-71. Tryon Palace Commission — creation, powers and duties. — 
There is hereby created the Tryon Palace Commission of the Department of 
Cultural Resources with the power and duty to adopt, amend and rescind rules 
and regulations conerning the restoration and maintenance of the Tryon Palace 
complex, and such other powers and duties as provided in Article 2 of Chapter 
121 of the General Statutes of North Carolina. (1973, c. 476, s. 54.) 


§ 143B-72. Tryon Palace Commission — members; selection; quorum; 
compensation. — The Tryon Palace Commission of the Department of 
Cultural Resources shall consist of 25 members appointed by the Governor and 
in addition to the members who are appointed by the Governor, the Attorney 
General, the Secretary of Natural and Economic Resources or his designee, the 
mayor of the City of New Bern, and the chairman of the Board of 
Commissioners of Craven County shall serve as ex officio members of said 
Commission. The provisions of the Executive Organization Act of 1973 
pertaining to the residence of members of commissions shall not apply to the 
Tryon Palace Commission. 
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A majority of the members of the Commission shall constitute a quorum for 
the transaction of business. 

The members of the Commission shall serve without pay and without 
expense allowance. (1973, c. 476, s. 55.) 


Part 8. U.S.S. North Carolina Battleship Commission. 


§ 143B-73. U.S. S. North Carolina Battleship Commission — creation, 
powers and duties. — There is hereby created the U.S.S. North Carolina 
Battleship Commission of the Department of Cultural Resources with the 
power and duty to adopt, amend, and rescind ruies and regulations under and 
not inconsistent with the laws ‘of this State necessary in carrying out the 
provisions and purposes of this Article. 

(1) The U.S.S. North Carolina Battleship Commission is authorized and 
empowered to adopt such rules and regulations not inconsistent with 
the management responsibilities of the Secretary of the Department 
provided by Chapter 143A of the General Statutes and laws of this 
State and this Chapter that may be necessary and desirable for the 
operation and maintenance of the U.S.S. North Carolina as a 
permanent memorial and exhibit as provided in Article 39 of Chapter 
1438 of the General Statutes of North Carolina. 

(2) The U.S.S. North Carolina Battleship Commission shall have the 
power and duty to establish standards and adopt rules and 
regulations: (i) establishing and providing for a proper charge for 
admission to the ship; and (ii) for the maintenance and operation of 
the ship as a permanent memorial and exhibit. 

(3) The Commission shall adopt rules and regulations consistent with the 
provisions of this Chapter and Article 39 of Chapter 148 of the General 
Statutes of North Carolina. (1978, c. 476, s. 57.) 


§ 143B-74. U.S.S. North Carolina Battleship Commission — members; 
selection; quorum; compensation. — The U.S.S. North Carolina Battleship 
Commission of the Department of Cultural Resources shall consist of not more 
than 15 members including the Secretary of Natural and Economic Resources 
who shall serve as an ex officio member. The initial members of the 
Commission shall be the appointed members of the current Battleship 
Commission who shall serve for a period equal to the remainder of their 
current terms on the Battleship Commission. At the end of the respective 
terms of office of the initial members of the Commission, their successors shall 
be appointed for terms of two years and until their successors are appointed 
and qualify. Any appointment to fill a vacancy on the Commission created by 
the resignation, dismissal, death, or disability of a member shall be for the 
balance of the unexpired term. The provisions of the Executive Organization 
Act of 1973 pertaining to the residence of members of commissions shall not 
apply to the U.S.S. North Carolina Battleship Commission. 

The Governor shall have the power to remove any member of the 
Commission from office for misfeasance, malfeasance, or nonfeasance in 
accordance with the provisions of G.S. 148B-13 of the Executive Organization 
Act of 1973. 

The members of the Commission shall receive per diem and necessary travel 
and subsistence expenses in accordance with the provisions of G.S. 188-5. 

A majority of the Commission shall constitute a quorum for the transaction 
of business. (19738, c. 476, s. 58.) 


Part 9. Sir Walter Raleigh Commission. 


§ 143B-75. Sir Walter Raleigh Commission — creation, powers and 
duties. — There is hereby created the Sir Walter Raleigh Commission of the 
Department of Cultural Resources. 
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(1) The Sir Walter Raleigh Commission shall have the following powers 
and duties: 

a. To solicit, collect, and turn over to the Secretary of Cultural 
Resources voluntary donations from the people of North 
Carolina, including the school children of the State, for the 
purpose of acquiring, executing and erecting in the City of 
Raleigh a memorial to Sir Walter Raleigh; 

b. To determine the form and characteristics of such memorial and to 
advise and assist the Secretary of Cultural Resources in the 
selection of an appropriate person or persons to execute said 
memorial; 

c. To advise the Secretary on the expenditure of such funds as may 
not be required for the acquisition, execution, and erection of said 
memorial to the end that such funds may be used in a manner 
appropriate to the memorializing of Sir Walter Raleigh, including 
publications and observances; and 

d. To advise the Superintendent of Public Instruction on the 
designation of a Sir Walter Raleigh Day in the public schools of 
the State and on the appropriate observances thereof. 

(2) The Commission is authorized and empowered to adopt such rules and 
regulations, not inconsistent with the laws of this State, as may be 
required by the federal government for grants-in-aid for historical 
memorial purposes which may be made available for the State by the 
federal government. This section is to be liberally construed in order 
that the State and its citizens may benefit from such grants-in-aid. 

(3) The Commission shall adopt rules and regulations consistent with the 
provisions of this Chapter. All rules and regulations not inconsistent 
with the provisions of this Chapter heretofore adopted by the Sir 
Walter Raleigh Memorial Commission shall remain in full force and 
effect unless and until repealed or superseded by action of the Sir 
Walter Raleigh Commission. All rules and regulations adopted by the 
Commission shall be enforced by the Department of Cultural 
Resources. (1973, c. 476, s. 60.) 


§ 143B-76. Sir Walter Raleigh Commission — members; selection; 
quorum; compensation. — The Sir Walter Raleigh Commission of the 
Department of Cultural Resources shall consist of 21 members appointed by 
the Governor. 

Of the initial members of the Commission seven shall be appointed for a 
six-year term, seven appointed for a four-year term and seven appointed for a 
two-year term. At the end of the respective terms of office of the initial 
members of the Commission, their successors shall be appointed for terms of 
six years and until their successors are appointed and qualify. Any 
appointment to fill a vacancy on the Commission created by the resignation, 
dismissal, death or disability of a member shall be for the balance of the 
unexpired term. The provisions of the Executive Organization Act of 1973 
pertaining to the residence of members of commissions shall not apply to the 
Sir Walter Raleigh Commission. 

The Governor shall have the power to remove any member of the 
Commission from office for misfeasance, malfeasance, and nonfeasance 
seer to the provisions of G.S. 148B-13 of the Executive Organization Act 
of 1973. 

The members of the Commission shall receive neither pay, per diem, nor 
necessary travel and subsistence expenses. 

A majority of the Commission shall constitute a quorum for the transaction 
of business. (1973, c. 476, s. 61.) 


§ 143B-77. Sir Walter Raleigh Commission — officers. — The Sir Walter 
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Raleigh Commission shall have a chairman and a vice-chairman. The chairman 
shall be designated by the Governor from among the members of the 
Commission to serve as chairman at the pleasure of the Governor. The 
vice-chairman shall be elected by and from the members of the Commission 
and shall serve for a term of two years or until the expiration of his regularly 
appointed term. (1973, c. 476, s. 62.) 


§ 143B-78. Sir Walter Raleigh Commission — regular and special 
meetings. — The Sir Walter Raleigh Commission shall meet at least once in 
each quarter and may hold special meetings at any time and place within the 
State at the call of the chairman or upon the written request of at least 11 
members. (1978, c. 476, s. 63.) 


Part 10. Executive Mansion Fine Arts Committee. 


§ 143B-79. Executive Mansion Fine Arts Committee — creation, powers 
and duties. — There is hereby created the Executive Mansion Fine Arts 
Committee. The Executive Mansion Fine Arts Committee shall have the 
following functions and duties: 

(1) To advise the Secretary of Cultural Resources on the preservation and 
maintenance of the Executive Mansion located at 200 North Blount 
Street, Raleigh, North Carolina; 

(2) To encourage gifts and objects of art, furniture and articles of 
historical value for furnishing the Executive Mansion, and advise the 
Secretary of Cultural Resources on major changes in the furnishings 
of the Mansion; 

(3) To make recommendations to the Secretary of Cultural Resources 
concerning major renovations necessary to preserve and maintain the 
structure; 

(4) To aid the Secretary of Cultural Resources in keeping a complete list of 
all gifts and articles received together with their history and value; 

(5) No gifts or articles shall be accepted for the Executive Mansion 
without the approval of the Art Commission or the Historical 
Commission; and 

(6) The Committee shall advise the Secretary of Cultural Resources upon 
any matter the Secretary may refer to it. (1973, c. 476, s. 65.) 


§ 143B-80. Executive Mansion Fine Arts Committee — members; 
selection; quorum; compensation. — The Executive Mansion Fine Arts 
Committee shall consist of 16 members appointed by the Governor. The initial 
members of the Committee shall be the appointed members of the present 
Executive Mansion Fine Arts Commission who shall serve for a period equal to 
the remainder of their current terms on the Executive Mansion Fine Arts 
Commission, four of whose appointments expire June 30, 1973, four of whose 
appointments expire June 30, 1974, four of whose appointments expire June 30, 
1975, and four of whose appointments expire June 30, 1976. At the end of the 
respective terms of office of the initial members, the appointments of their 
successors shall be for terms of four years and until their successors are 
appointed and qualify. Any appointment to fill a vacancy on the Committee 
created by the resignation, dismissal, death, or disability of a member shall be 
for the balance of the unexpired term. 

The Governor shall have the power to remove any member of the Committee 
from office in accordance with the provisions of G.S. 143B-16 of the Executive 
Organization Act of 1973. 

The Governor shall designate a member of the Committee to serve as 
chairman at his pleasure. 

Members of the Committee shall receive per diem and necessary travel and 
subsistence expenses in accordance with the provisions of G.S. 1388-5. 

é A majority of the Committee shall constitute a quorum for the transaction of 
usiness. 
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All clerical and other services required by the Committee shall be supplied 
by the Secretary of Cultural Resources. (1973, c. 476, s. 66.) 


Part 11. American Revolution Bicentennial Committee. 


§ 143B-81. American Revolution Bicentennial Committee — creation, 
powers and duties. — There is hereby created the North Carolina American 
Revolution Bicentennial Committee. The North Carolina American Revolution 
Bicentennial Committee shall have the following functions and duties: 

(1) To advise the Secretary of Cultural Resources concerning plans and 
programs for the observance of the bicentennial of the American 
Revolution and to advise the Secretary on the conduct of such 
programs or series of observations; and 

(2) To advise the Secretary of the Department upon any matter the 
Secretary may refer to it. (1973, c. 476, s. 68.) 


§ 143B-82. American Revolution Bicentennial Committee — members; 
selection; quorum; compensation. — The American Revolution Bicentennial 
Committee of the Department of Cultural Resources shall consist of 25 
members, 22 of whom shall be appointed by the Governor and the following 
three ex officio members: the Secretary of Natural and Economic Resources or 
designee, the Superintendent of Public Instruction or designee, and the State 
Regent of the D.A.R. Of the 22 members appointed by the Governor, nine shall 
be members of North Carolina college and university history faculties. The 
initial members of the American Revolution Bicentennial Committee shall 
include the members of the American Revolution Bicentennial Commission for 
the balance of their existing terms, two of whose appointments expire March 
21, 1973, two of whose appointments expire March 21, 1974, two of whose 
appointments expire March 21, 1975, two of whose appointments expire March 
21, 1976, and two of whose appointments expire March 21, 1977. To maintain 
the staggered terms the Governor shall appoint three of the additional 
members for five-year terms, three for four-year terms, two for three-year 
terms, two for two-year terms, and two for one-year terms. At the end of the 
respective terms of office of the initial members of the Committee, their 
successors shall be appointed for terms of five years and until their successors 
are appointed and qualified. Any appointment to fill a vacancy on the 
Committee created by the resignation, dismissal, death or disability of a 
member shall be for the balance of the unexpired term. 

The Governor shall have the power to remove any member of the Committee 
from office in accordance with the provisions of G.S. 143B-16 of the Executive 
Organization Act of 19738. 

The Governor shall designate a member of the Committee to serve as 
chairman at his pleasure. 

The members of the Committee shall receive per diem and necessary travel 
and subsistence expenses in accordance with the provisions of G.S. 188-5. 

A majority of the Committee shall constitute a quorum for the transaction of 
business. 

The Secretary of Cultural Resources is hereby authorized to request 
contingency and emergency funds for the administration of the American 
Revolution Bicentennial Committee, for the period between July 1, 1973, and 
ratification of the next general appropriations bill for the Department. 

All clerical and other services required by the Committee shall be supplied 
by the Secretary of Cultural Resources. (1973, c. 476, s. 69.) 


Part 12. North Carolina Awards Committee. 


§ 143B-83. North Carolina Awards Committee — creation, powers and 
duties. — There is hereby created the North Carolina Awards Committee with 
the duty to advise the Secretary of Cultural Resources on the formulation and 
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administration of the program governing North Carolina awards and on the 
selection of a committee in each award area to choose the recipients. 

The Committee shall advise the Secretary of the Department upon any 
matter the Secretary may refer to it. (1973, c. 476, s. 71.) 


§ 143B-84. North Carolina Awards Committee — members; selection; 


quorum; compensation. — The North Carolina Awards Committee shall 
consist of five members appointed by the Governor to serve at the Governor's 
pleasure. 


The Governor shall designate a member of the Committee as chairman to 
serve in such capacity at the pleasure of the Governor. 

i Members of the Committee shall serve without compensation or travel or per 
lem. 

A majority of the Committee shall constitute a quorum for the transaction of 
business. 

The Secretary of Cultural Resources is hereby authorized to request 
contingency and emergency funds for the administration of the North Carolina 
Awards Committee, for the period between July 1, 1978, and ratification of the 
next general appropriations bill for the Department. 

All clerical and other services required by the Committee shall be supplied 
by the Secretary of Cultural Resources. (1973, c. 476, s. 72.) 


Part 138. America’s Four Hundredth Anniversary Committee. 


§ 143B-85. America’s Four Hundredth Anniversary Committee — 
creation, powers and duties. — There is hereby created the America’s Four 
Hundredth Anniversary Committee of the Department of Cultural Resources. 
The Committee shall have the following functions and duties: 

(1) To advise the Secretary of the Department on the planning, 
conducting, and directing appropriate observances of, and of [on] 
providing necessary physical facilities and other requirements for, the 
commemoration of the landing of Sir Walter Raleigh’s colony on 
Roanoke Island; and 

(2) To advise the Secretary of the Department upon any matter the | 
Secretary might refer to it. (19738, c. 476, s. 74.) 


§ 143B-86. America’s Four Hundredth Anniversary Committee — 
members; selection; quorum; compensation. — The America’s Four 
Hundredth Anniversary Committee shall consist of 14 members as follows: 10 
members at large appointed by the Governor and four ex officio members as 
follows: the mayor of the Town of Manteo, the Secretary of Natural and 
“Economic Resources, the chairman of the Roanoke Island Historical 
Association, and the chairman of the Dare County Board of Commissioners, or 
their designees. Of the initial members of the America’s Four Hundredth 
Anniversary Committee appointed by the Governor five shall be appointed for 
terms expiring June 30, 1975, and five for terms expiring June 30, 1977. At the 
end of their respective terms of office, the appointments shall be for a term of 
four years and until their successors are appointed and qualify. Any 
appointment to fill a vacancy on the Committee created by the resignation, 
dismissal, death, or disability of a member shall be for the balance of the 
unexpired term. 

The Governor shall have the power to remove any member of the Committee 
from office in accordance with the provisions of G.S. 143B-16 of the Executive 
Organization Act of 1973. 

The Governor shall designate a member of the Committee to serve as 
chairman at his pleasure. 

Members of the Committee shall receive per diem and necessary travel and 
subsistence expenses in accordance with the provisions of G.S. 138-5. 

A majority of the Committee shall constitute a quorum for the transaction of 
business. (1973, c. 476, s. 75.) 
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Part 14. North Carolina Arts Council. 


§ 143B-87. North Carolina Arts Council — creation, powers and duties. 
— There is hereby created the North Carolina Arts Council with the following 
duties and functions: 

(1) To advise the Secretary of Cultural Resources on the study, collection, 
maintenance and dissemination of factual data and pertinent 
information relative to the arts; 

(2) To advise the Secretary concerning assistance to local organizations 
and the community at large in the area of the arts; 

(3) To advise the Secretary on the exchange of information, promotion of 
programs and stimulation of joint endeavor between public and 
nonpublic organizations; 

(4) To identify research needs in the arts area and to encourage such 
research; 

(5) To advise the Secretary in regard to bringing the highest obtainable 
quality in the arts to the State and promoting the maximum 
opportunity for the people to experience and enjoy those arts; and 

(6) To advise the Secretary of the Department upon any matter the 
Secretary may refer to it. (1973, c. 476, s. 77.) 


§ 143B-88. North Carolina Arts Council — members; selection; quorum; 
compensation. — The North Carolina Arts Council shall consist of 24 
members appointed by the Governor. The initial members of the Council shall 
be the appointed members of the present Arts Council who shall serve for a 
period equal to the remainder of their current terms on the Arts Council, eight 
of whose terms expire June 30, 1978, eight of whose terms expire June 30, 1974, 
and eight of whose terms expire June 30, 1975. At the end of the respective 
terms of office of the initial members, the appointments of their successors 
shall be for terms of three years and until their successors are appointed and 
qualify. Any appointment to fill a vacancy on the Council created by the 
resignation, dismissal, death, or disability of a member shall be for the balance 
of the unexpired term. 

The Governor shall have the power to remove any member of the Council 
from office in accordance with the provisions of G.S. 143B-16 of the Executive 
Organization Act of 1973. 

The Governor shall designate a member of the Council as chairman to serve 
at his pleasure. 

Members of the Council shall receive per diem and necessary travel and 
subsistence expenses in accordance with the provisions of G.S. 138-5. 

A majority of the Council shall constitute a quorum for the transaction of 
business. 

All clerical and other services required by the Council shall be supplied by 
the Secretary of Cultural Resources. (19738, ¢c. 476, s. 78.) 


Part 15. North Carolina Art Society, Incorporated. 


§ 143B-89. North Carolina Art Society, Incorporated. — The North 
Carolina Art Society, Incorporated, shall continue to be under the patronage of 
the State as provided in Article 3 of Chapter 140 of the General Statutes of 
North Carolina. The governing body of the North Carolina Art Society, 
Incorporated, shall be a board of directors consisting of 15 members, of whom 
the Governor of this State, the Superintendent of Public Instruction, the 
Treasurer of the State of North Carolina, and the chairman of the art 
committee of the North Carolina Federation of the Woman’s Club shall be ex 
officio members, and four others shall be named by the Governor of the State. 
The remaining eight directors shall be chosen by members of the North 
- Carolina Art Society, Incorporated, in such manner and for such terms as that 
body shall determine. The four directors named by the Governor shall serve for 
terms of four years each. (1973, c. 476, s. 80.) 
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Part 16. State Library Committee. 


§ 143B-90. State Library Committee — creation, powers and duties. — 
There is hereby created the State Library Committee of the Department of 
Cultural Resources. The State Library Committee shall have the following 
functions and duties: 

(1) To advise the Secretary of the Department on matters relating to the 
operation and services of the State Library; 

(2) To suggest programs to the Secretary of the Department to aid in the 
development of libraries statewide; and 

(3) To advise the Secretary of Cultural Resources upon any matter the 
Secretary might refer to it. (1973, c. 476, s. 82.) 


§ 143B-91. State Library Committee — members; selection; quorum; | 
compensation. — The State Library Committee shall consist of seven 
members and shall be composed as follows: six members appointed by the 
Governor, and the duly elected and installed President of the North Carolina 
Library Association. 

The initial members of the Committee shall be the current President of the 
North Carolina Library Association and the appointed members of the Library 
board of trustees who shall serve for a period equal to the remainder of their 
current terms on the Library board of trustees, two of whose appointments 
expire July 1, 1973; two of whose appointments expire July 1, 1975; and two of 
whose appointments expire July 1, 1977. At the end of the respective terms of 
office of the initial members, the appointments of all appointed members shall 
be for terms of six years and until their successors are appointed and qualify 
except in the case of the President of the North Carolina Library Association 
who shall be replaced biennially by his successor in office. Any appointment to 
fill a vacancy on the Committee created by the resignation, dismissal, death, or 
disability of a member shall be for the balance of the unexpired term. 

The Governor shall have the power to remove any member of the Committee 
from office in accordance with the provisions of G.S. 148B-16 of the Executive 
Organization Act of 1973. 

The Governor shall designate a member of the Committee to serve as 
chairman at his pleasure. 

Members of the Committee shall receive per diem and necessary travel and 
subsistence expenses in accordance with the provisions of G.S. 1388-5. 

A majority of the Committee shall constitute a quorum for the transaction of 
business. 

All clerical and other services required by the Committee shall be supplied 
by the Secretary of Cultural Resources. (1973, c. 476, s. 83.) 


Part 17. Roanoke Island Historical Association. 


§ 143B-92. Roanoke Island Historical Association — creation, powers 
and duties. — There is hereby recreated the Roanoke Island Historical 
Association with the powers and duties delineated in Article 19 of Chapter 143 
of the General Statutes of North Carolina. (1973, c. 476, s. 85.) 


§ 143B-93. Roanoke Island Historical Association — status. — The 
Roanoke Island Historical Association is hereby declared not to be a State 
agency within the meaning of the Executive Organization Act of 1973 and shall 
be exempt from all provisions of the Executive Organization Act of 1973 except 
G.S. 148B-92 and G.S. 148B-93. (1978, c. 476, s. 86.) 


Part 18. North Carolina Symphony Society. 


§ 143B-94. North Carolina Symphony Society, Inc. — The North Carolina 
Symphony Society, Incorporated, shall continue to be under the patronage of 
the State as provided in Article 2 of Chapter 140 of the General Statutes of 
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North Carolina. The governing body of the North Carolina Symphony Society, 
Incorporated, shall be a board of trustees consisting of not less than 16 
members of which the Governor of the State and the Superintendent of Public 
Instruction shall be ex officio members and four other members shall be named 
by the Governor. The remaining trustees shall be chosen by members of the 
North Carolina Symphony Society, Incorporated, in such manner and for such 
terms as that body shall determine. The initial members named by the 
Governor shall be appointed from the members of the existing board of 
trustees of the North Carolina State Symphony Society, Incorporated, for the 
balance of their existing terms. Subsequent appointments shall be made for 
terms of four years each. (1973, c. 476, s. 88.) 


Part 19. Edenton Historical Commission. 


§ 143B-95. Edenton Historical Commission — creation, powers and 
duties. — There is hereby recreated the Edenton Historical Commission. The 
Edenton Historical Commission shall have the following powers: 

(1) To acquire and dispose of title to or interests in historic properties in 
the Town of Edenton and County of Chowan and to repair, restore, or 
otherwise improve such properties, and to maintain them; 

(2) To cooperate with, assist, and advise the Secretary of Cultural 
Resources upon any matters pertaining to the administration of any 
state-owned historic property or properties in Edenton which the 
Secretary of the Department may refer to it; and 

(3) To carry out other programs reasonably related to these purposes. 
(1973,,0.4160,5..90.) 


§ 143B-96. Edenton Historical Commission — status. — The Edenton 
Historical Commission is hereby declared not to be a State agency within the 
meaning of the Executive Organization Act of 1973 and shall be exempt from 
all provisions of the Executive Organization Act of 1973 except G.S. 148B-95 
through G.S. 143B-98. (1978, c. 476, s. 91.) 


§ 143B-97. Edenton Historical Commission — reports. — The Edenton 
Historical Commission shall submit an annual report of its activities, holdings, 
and finances, including an audit of its accounts by a certified public 
accountant, to the Secretary of Cultural Resources. In the event such annual 
report is not received by the Secretary, or if such report does not indicate the 
need for the continuation of the Commission, the Secretary of Cultural 
Resources is authorized to recommend to the next General Assembly the 
abolition of the Commission. (1973, c. 476, s. 92.) 


§ 143B-98. Edenton Historical Commission — members; selection; 
quorum; compensation. — The Edenton Historical Commission shall consist 
of not fewer than 25 members appointed by the Governor plus, ex officio, the 
mayor of the Town of Edenton, the Chairman of the Board of Commissioners 
of Chowan County, and the Secretary of Cultural Resources or designee. 

The initial members of the Commission shall be the members of the present 
Edenton Historical Commission and shall serve at the pleasure of the 
Governor. Members of the Commission shall elect their own officers and 
members of the Commission shall serve without pay and without expense 
allowance from State funds. The Commission shall determine its requirements 
for a quorum. (1978, c. 476, s. 93.) 


Part 20. Historic Bath Commission. 


§ 143B-99. Historic Bath Commission — creation, powers and duties. — 
There is hereby created the Historic Bath Commission. The Historic Bath 
Commission shall have the following powers: 

(1) To acquire and dispose of titie to or interests in historic properties in 
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and near the Town of Bath in Beaufort County, and to repair, restore, 
or otherwise improve such properties, and to maintain them; 

(2) To offer such historic properties to the State of North Carolina, subject 
to the acceptance of such properties by the State; 

(3) To cooperate with, assist, and advise the Secretary of Cultural 
Resources upon any matter pertaining to the administration of Bath 
State seo Site, which the Secretary of the Department may refer 
to it; an 

(4) To carry out other programs reasonably related to these purposes. 
(1973,¢. 476, '8:.95)) 


§ 143B-100. Historic Bath Commission — status. — The Historic Bath 
Commission is hereby declared not to be a State agency within the meaning of 
the Executive Organization Act of 1973 and shall be exempt from all provisions 
of the Executive Organization Act of 1973 except G.S. 148B-99 through G.S. 
143B-102. (1973, c. 476, s. 96.) 


§ 143B-101. Historic Bath Commission — reports. — The Historic Bath 
Commission shall submit an annual report of its activities, holdings, and 
finances, including an audit of its accounts by a certified public accountant, to 
the Secretary of Cultural Resources. In the event such annual report is not 
received by the Secretary, or if such report does not indicate the need for the 
continuation of the Commission, the Secretary of Cultural Resources is 
authorized to recommend the abolition of the Commission to the next General 
Assembly. (1973, c. 476, s. 97.) 


§ 143B-102. Historic Bath Commission — members; selection; quorum; 
compensation. — The Historic Bath Commission shall consist of 25 members 
appointed by the Governor plus, ex officio, the mayor of the Town of Bath, the 
Chairman of the Board of Commissioners of Beaufort County, and the 
Secretary of Cultural Resources or designee. The initial members of the 
Commission shall be the members of the present Historic Bath Commission 
who shall serve for a period equal to the remainder of their current terms on 
the Historic Bath Commission. At the end of the respective terms of office of 
the initial members of the Commission, the appointments of their successors, 
with the exception of the ex officio members, shall be for terms of five years 
and until their successors are appointed and qualify. Any appointments to fill a 
vacancy on the Commission created by the resignation, dismissal, death or 
disability of a member shall be for the balance of the unexpired term. The 
Commission shall elect its own officers. Members of the Commission shall 
serve without pay and without expense allowance from State funds. The 
Commission shall determine its requirements for a quorum. (1973, c. 476, s. 98.) 


Part 21. Historic Hillsborough Commission. 


§ 143B-103. Historic Hillsborough Commission — creation, powers and 
duties. — There is hereby recreated the Historic Hillsborough Commission. 
The Historic Hillsborough Commission shall have the following powers: 

(1) In cooperation with the Hillsborough Historical Society, the elected 
officials of Hillsborough and Orange County, and appropriate public 
agencies, to use every legal aid and method to preserve and restore the 
Town of Hillsborough, and its immediately adjacent area, as a living, 
functioning, educational, and historical exhibit of North Carolina’s 
early life and times; 

(2) To acquire and to dispose of property, real and personal; to repair, 
restore, or otherwise improve such properties; to have prepared a 
history of the town and area; and to write, compile, publish, or 
a such historical works as may pertain to the town and area; 
an 
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(3) To carry on other programs reasonably related to these purposes. 
(1973, c. 476, s. 100.) 


§ 143B-104. Historic Hillsborough Commission — status. — The Historic 
Hillsborough Commission is hereby declared not to be a State agency within 
the meaning of the Executive Organization Act of 1973 and shall be exempt 
from all provisions of the Executive Organization Act of 1973 except GS. 
143B-103 through G.S. 143B-106. (1978, c. 476, s. 101.) 


§ 143B-105. Historic Hillsborough Commission — reports. — The 
Historic Hillsborough Commission shall submit an annual report of its 
activities, holdings, and finances, including an audit of its accounts by a 
certified public accountant, to the Secretary of Cultural Resources. In the event 
such annual report is not received by the Secretary, or if such report does not 
indicate the need for the continuation of the Commission, the Secretary of 
Cultural Resources is authorized to recommend to the next General Assembly 
the abolition of the Commission. (1973, c. 476, s. 102.) 


§ 143B-106. Historic Hillsborough Commission — members; selection; 
quorum; compensation. — The Historic Hillsborough Commission shall 
consist of not fewer than 25 members appointed by the Governor plus, ex 
officio, the mayor of the Town of Hillsborough, the Chairman of the Board of 
Commissioners of Orange County, the Orange County Register of Deeds, the 
Orange County Clerk of Superior Court, and the Secretary of Cultural 
Resources or designee. The initial appointed members of the Commission shal] 
be the members of the present Historic Hillsborough Commission who shall 
serve for a period equal to the remainder of their current terms on the Historic 
Hillsborough Commission. At the end of the respective terms of office of the 
present members, the appointments of members, excepting the ex officio 
members, shall be for terms of six years and until their successors are 
appointed and qualify. Any appointment to fill a vacancy on the Commission 
created by the resignation, dismissal, death or disability of a member shall be 
for the balance of the unexpired term. The Commission shall elect its own 
officers. Members of the Commission shall serve without pay and without 
expense allowance from State funds. The Commission shall determine its 
requirements for a quorum. (19738, c. 476, s. 108.) 


Part 22. Historic Murfreesboro Commission. 


§ 143B-107. Historic Murfreesboro Commission — creation, powers and 
duties. — There is hereby recreated the Historic Murfreesboro Commission. 
The Historic Murfreesboro Commission shall have the following powers: 

(1) To acquire and dispose of title to or interests in historic properties in 
and near the Town of Murfreesboro, and to repair, restore, or 
otherwise improve and maintain such properties; 

(2) To conduct research and planning to carry out a program for the 
preservation of historic sites, buildings, or objects in and near the 
Town of Murfreesboro; 

(3) To carry out other programs reasonably related to these purposes. 
(1978, c. 476, s. 105.) 


§ 143B-108. Historic Murfreesboro Commission — status. — The Historic 
Murfreesboro Commission is hereby declared not to be a State agency within 
the meaning of the Executive Organization Act of 1973 and shall be exempt 
from all provisions of the Executive Organization Act of 1973 except G.S. 
143B-107 through G.S. 143B-110. (1978, c. 476, s. 106.) 


§ 143B-109. Historic Murfreesboro Commission — reports. — The 
Historic Murfreesboro Commission shall submit an annual report of its 


activities, holdings, and finances, including an audit of its accounts by a 
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certified public accountant, to the Secretary of Cultural Resources. In the event 
such annual report is not received by the Secretary, or if such report does not 
indicate the need for the continuation of the Commission, the Secretary of 
Cultural Resources is authorized to recommend to the next General Assembly 
the abolition of the Commission. (1978, c. 476, s. 107.) 


§ 143B-110. Historic Murfreesboro Commission — members; selection; 
quorum; compensation. — The Historic Murfreesboro Commission shall 
consist of 30 members appointed by the Governor plus, ex officio, the mayor of 
the Town of Murfreesboro, the Chairman of the Board of Commissioners of the 
County of Hertford, the President of Chowan College, and the Secretary of 
Cultural Resources or designee. The initial appointed members of the 
Commission shall be the members of the present Historic Murfreesboro 
Commission who shall serve for a period equal to the remainder of their 
current terms on the Historic Murfreesboro Commission. At the end of the 
respective terms of office of the initial members of the Commission, the 
appointments of their successors, with the exception of ex officio members, 
shall be for terms of five years and until their successors are appointed and 
qualify. Any appointment to fill a vacancy on the Commission created by the 
resignation, dismissal, death or disability of a member shall be for the balance 
of the unexpired term. The Commission shall elect its own officers. Members of 
the Commission shall serve without pay and without expense allowance from 
State funds. The Commission shall determine its requirements for a quorum. 
(1978, c. 476, s. 108.) 


Part 23. John Motley Morehead Memorial Commission. 


§ 143B-111. John Motley Morehead Memorial Commission — creation, 
powers and duties. — There is hereby recreated the John Motley Morehead 
Memorial Commission. The John Motley Morehead Memorial Commission shall 
have the following powers: 

(1) To acquire title to or interests in property, both real and personal, and 
to solicit, collect, and expend funds for the acquisition, restoration, 
maintenance, and operation of a memorial to John Motley Morehead 
in the City of Greensboro; and to carry on other activities, including 
research and publications, reasonably related to this purpose; 

(2) To convey, lease, mortgage, and otherwise dispose of real and personal 
property and interests therein, as well as to accept deeds, bills of sale, 
and other instruments conveying and investing title in it; and 

(3) To offer such memorial to the State of North Carolina, which 
memorial, if accepted by the Department of Cultural Resources and 
Council of State, may be administered as a State historic site subject 
to existing covenants and agreements. (1973, c. 476, s. 110.) 


§ 143B-112. John Motley Morehead Memoria! Commission — status. — 
The John Motley Morehead Memorial Commission is hereby declared not to be 
a State agency within the meaning of the Executive Organization Act of 1973 
and shall be exempt from all provisions of the Executive Organization Act of 
1973 except G.S. 148B-111 through G.S. 143B-115. (19738, c. 476, s. 111.) 


§ 143B-113. John Motley Morehead Memorial Commission — 
authorization for counties to assist. — The special approval of the General 
Assembly is hereby given to all appropriations of surplus or non-ad-valorem 
tax funds that should be made and paid over to said Commission by all counties 
and municipalities and the same are declared to be for a public purpose and the 
special approval of the General Assembly is given for such appropriations. 
Upon the request of the Commission hereby created, the governing body of 
Guilford County or of the City of Greensboro may, in its discretion, make 
appropriations from non-ad-valorem tax revenues to the Commission. (1973, ec. 
476, s. 112.) 
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§ 143B-114. John Motley Morehead Memorial Commission — reports. — 
The John Motley Morehead Commission shall submit to the Secretary of 
Cultural Resources an annual report of its activities, holdings, and finances, 
including an audit of its accounts by a certified public accountant. In the event 
such annual report is not received by the Secretary, or if the report indicates 
that there is no further need for the Commission, the Secretary of Cultural 
Resources is authorized to recommend to the next General Assembly the 
abolition of the Commission. (1978, c. 476, s. 113.) 


§ 143B-115. John Motley Morehead Memorial Commission — members; 
selection; quorum; compensation. — The John Motley Morehead Memorial 
Commission shall consist of 19 members as follows: nine members appointed 
by the Governor; three members appointed by the Board of Commissioners of 
Guilford County; three members appointed by the City Council of Greensboro; 
and four ex officio members, as follows: the Secretary of Natural and 
Economic Resources or designee, the Superintendent of Public Instruction or 
designee, the State Treasurer or designee and the Secretary of Cultural 
Resources or designee. The initial members of the Commission shall be the 
members of the present John Motley Morehead Memorial Commission who 
shall serve for a period equal to the remainder of their current terms on the 
John Motley Morehead Memorial Commission. At the end of the respective 
terms of office of the initial members, the appointments of their successors, 
with the exception of the ex officio members, shall be for terms of six years and 
until their successors are appointed and qualify. Any appointment to fill a 
vacancy on the Commission created by the resignation, dismissal, death, or 
disability of a member shall be for the balance of the unexpired term. The 
Commission shall elect its own officers. Members of the Commission shall 
serve without pay and without expense ailowance from State funds. The 
Commission shall determine its requirements for a quorum. (1973, c. 476, s. 
114.) 


§§ 143B-116 to 143B-135: Reserved for future codification purposes. 


ARTICLE 3. 
Department of Human Resources. 
Part 1. General Provisions. 


§ 143B-136. Department of Human Resources — creation. — There is 
hereby recreated and reconstituted a department to be known as the 
“Department of Human Resources,” with the organization, duties, functions, 
and powers defined in the Executive Organization Act of 1973. (1973, c. 476, s. 
PEY:) 


§ 143B-137. Department of Human Resources — duties. — It shall be the 
duty of the Department to provide the necessary management, development of 
policy, and establishment and enforcement of standards for the provision of 
services in the fields of general and mental health and rehabilitation with the 
basic goal being to assist all citizens — as individuals, families, and 
communities — to achieve and maintain an adequate level of health, social and 
economic well-being, and dignity. (1978, c. 476, s. 118.) 


§ 143B-138. Department of Human Resources — functions. — (a) The 
functions of the Department of Human Resources shall comprise, except as 
otherwise expressly provided by the Executive Organization Act of 1973 or by 
the Constitution of North Carolina, all executive functions of the State in 
relation to general and mental health and health rehabilitation and further 
including those prescribed powers, duties, and functions enumerated in Article 
13 of Chapter 143A of the General Statutes of this State. 
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(b) All such functions, powers, duties, and obligations heretofore vested in 
any agency enumerated in Article 13 of Chapter 143A of the General Statutes 
are hereby transferred to and vested in the Department of Human Resources, 
except as otherwise provided by the Executive Organization Act of 1973. They 
shall include, by way of extension and not of limitation, the functions of: 

(1) The State Board of Health, 
(2) The Salt Marsh Mosquito Advisory Commission, 
(3) The Office of Chief Medical Examiner, 
(4) The State Department of Social Services, 
) The State Board of Social Services, 
) The Advisory Committee for Medical Assistance, 
) The State Department of Mental Health, 
) The State Board of Mental Health, 
) The Medical Advisory Council to the State Board of Mental Health, 
0) The Mental Health Council, 
1) The Advisory Council on Alcoholism to the North Carolina Board of 

Mental Health, 

(12) The State Advisory Council to the North Carolina Medical Care 

Commission, 

(13) The North Carolina State Commission for the Blind, 

(14) The Blind Advisory Committee, Professional Advisory Committee, 

(15) The Vocational Rehabilitation Division, 

(16) The Eugenics Board of North Carolina, 

(17) The Governor Morehead School, 

(18) The North Carolina School for ‘the Deaf, the Eastern North Carolina 

School for the Deaf, 

(19) The North Carolina Orthopedic Hospital, 

(20) The North Carolina Cerebral Palsy Hospital, 

(21) The North Carolina Sanatoriums for the Treatment of Tuberculosis, 

(22) The Interstate Compact on Mental Health, 

(23) The Council on Mental Retardation and Developmental Disabilities, 

(24) The North Carolina Cancer Study Commission, 
) 
) 
7) 
8) 
) 
) 


(5 
(6 
(7 

(8 
(9 

(10) 
(1 


(25) The Interstate Compact on Juveniles, 

(26) The North Carolina Board of Anatomy, 

(27) The Governor’s Coordinating Council on Aging, 

(28) The Confederate Women’s Home, 

(29) The Medical Care Commission, 

(30) The Governor’s Committee on Employment of the Handicapped, and 
(31) The Human Resources Division. (1978, c. 476, s. 119.) 


Editor’s Note. — Article 13 of Chapter 143A 
was repealed by Session Laws 1973, c. 476, 
which enacted this Chapter. 


§ 143B-139. Department of Human Resources — head. — The Secretary 
of Human Resources shall be the head of the Department. (1978, c. 476, s. 120.) 


§ 143B-140. Department of Human Resources — organization. — The 
Department of Human Resources shall be organized initially to include the 
Board of Human Resources, the Commission for Health Services, the 
Commission for Mental Health Services, the Eugenics Commission, the 
Commission for the Blind, the Professional Advisory Committee, the Blind 
Advisory Committee, the Social Services Commission, the Commission for 
Medical Facility Services and Licensure, the Council for Institutional Boards, 
the Council on Developmental Disabilities, the Governor’s Coordinating 
Council on Aging, the Governor’s Council on Employment of the Handicapped, 
the Governor’s Advocacy Council on Children and Youth, the Mental Health 
Council, the Board of Directors of the North Carolina Sanatoriums for the 
Treatment of Tuberculosis, the Board of Directors of the Lenox Baker Cerebral 
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Palsy and Crippled Children’s Hospital of North Carolina, the Board of 
Directors of the North Carolina Orthopedic Hospital, the Board of Directors of 
the Governor Morehead School, the Board of Directors of the North Carolina 
Schools for the Deaf, the Board of Directors for the Confederate Women’s 
Home, the Division of Health Services, the Division of Mental Health Services, 
the Division of Social and Rehabilitative Services, the Division of Vocational 
Rehabilitation Services, the Division of Blind Services, the Division of Facility 
Services and Licensure, the Division of Institutional Services, and such other 
divisions as may be established under the provisions of this Chapter. (1978, ec. 
476, s. 121.) 


Part 2. Board of Human Resources. 


§ 143B-141. Board of Human Resources. — The Board of Human 
Resources shall consider and advise the Secretary of Human Resources upon 
any matter that the Secretary may refer to it. The Board shall assist the 
Secretary of Human Resources in the development of major programs and 
recommend priorities for the programs within the Department. 

The Board of Human Resources shall have such other responsibilities and 
shall perform such other duties as may be specifically given to it. 

The Board of Human Resources shall consist of the following 15 members: 
the chairman of the Commission for Health Services, the chairman of the 
Commission for Mental Health Services, the chairman of the Social Services 
Commission, the chairman of the Commission for the Blind, the chairman of 
the Commission for Medical Facility Services and Licensure, the chairman of 
the Council for Institutional Boards, eight members at large appointed by the 
Governor to serve at his pleasure, and the Secretary of Human Resources who 
shall be a member and chairman ex officio. 

The Board of Human Resources shall meet at least once in each quarter and 
may hold special meetings at any time and place within the State at the call of 
the chairman. 

Members of the Board shall receive per diem and necessary travel and 
subsistence expenses in accordance with the provisions of G.S. 138-5. 

A majority of the Board shall constitute a quorum for the transaction of 
business. 

All clerical and other services required by the Board shall be supplied by the 
Secretary of Human Resources. (1973, c. 476, s. 122.) 


Part 3. Commission for Health Services. 


§ 143B-142. Commission for Health Services — creation, powers and 
duties. — There is hereby created the State Commission for Health Services of 
the Department of Human Resources with the power and duty to adopt rules 
and regulations to be followed in the conduct of the public health program to 
protect and promote public health, with the power and duty to adopt, amend, 
and rescind rules and regulations under, and not inconsistent with, the laws of 
the State necessary to carry out the provisions and purposes of this Article. 

(1) ce Commission for Health Services has the following powers and 
uties: 

a. To establish standards, adopt rules and regulations that may be 
necessary for the protection and promotion of the public health 
and the control of disease; 

b. To approve rules and regulations for sanitary management adopted 
by the State Board of Cosmetic Art Examiners as provided by 
G.S. 88-23; and 

ce. To create metropolitan water districts as provided by G.S. 162A-33. 

(2) The Commission for Health Services shall have the power and duty to 
establish standards and adopt rules and regulations: 
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a. For the operation of home health agencies as provided by law; 

b. Regulating sanitary conditions of establishments providing food 
and lodging as provided by Article 5 of Chapter 72 of the General 
Statutes of the State of North Carolina; 

c. Preparing design standards to be used as a guide in approving 
sewage-treatment devices and holding tanks for marine toilets as 
provided by G.S. 75A-6(0); 

d. Relating [to] the use, storage, transportation, and disposal of 
radiation, radiation machines, and radioactive materials as 
provided by Chapter 104C of the General Statutes of the State of 
North Carolina; 

e. Adopting minimum health and sanitation standards for day-care 
facilities as provided by Article 7 of Chapter 110 of the General 
Statutes of the State of North Carolina; 

f. Establishing specifications for sanitary privies for schools where 
water-carried sewerage facilities are unavailable as provided by 
G.S. 115-1382; 

g. Governing the sanitation of local confinement facilities as provided 
by G.S. 153-53.4; 

h. Governing environmental impact statements and information 
required in applications to determine eligibility for water supply 
systems under the provision of the Clean Water Bond Bill; 

i. Governing the distribution of dead human bodies for the purpose of 
promoting the study of anatomy in the State of North Carolina as 
provided by Article 14 of Chapter 90 of the General Statutes of 
the State of North Carolina; and 

j. For the operation of nursing homes as defined in G.S. 130-9(e). 

(3) The Commission is authorized and empowered to adopt such rules and 
regulations, not inconsistent with the laws of this State, as may be 
required by the federal government for grants-in-aid for public health 
purposes which may be made available to the State by the federal 
government. This section is to be liberally construed in order that the 
State and its citizens may benefit from such grants-in-aid. 

(4) The Commission shall adopt rules and regulations consistent with the 
provisions of this Chapter. All rules and regulations not inconsistent 
with the provisions of this Chapter heretofore adopted by the Board of 
Health shall remain in full force and effect unless and until repealed 
or superseded by action of the Commission for Health Services. All 
rules and regulations adopted by the Commission shall be enforced by 
the Department of Human Resources. When directed by the 
Department of Human Resources, local health departments shall 
enforce Commission for Health Services’ rules and regulations under 
the supervision of the Department of Human Resources. (1973, c. 476, 
s. 123.) 

Editor’s Note. — Section 153-53.4, referred repealed by Session Laws 1973, c. 822. See now 
to in subdivision (2)g of this section, was § 153A-226. 


§ 143B-143. Commission for Health Services — members; selection; 
quorum; compensation. — The Commission for Health Services of the 
Department of Human Resources shall consist of 11 members, four of whom 
shall be elected by the North Carolina Medical Society and seven of whom shall 
be appointed by the Governor. 

One of the members appointed by the Governor shall be a licensed 
pharmacist, one a dairyman, one a licensed veterinarian, one a licensed 
optometrist and one a licensed dentist. The initial members of the Commission 
shall be the members of the State Board of Health who shall serve for a period 
equal to the remainder of their current terms on the State Board of Health, 
three of whose appointments expire May 1, 1973, and two of whose 
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appointments expire May 1, 1975. At the end of the respective terms of office of 
the initial members of the Commission, their successors shall be appointed for 
terms of four years and until their successors are appointed and qualify. Any 
appointment to fill a vacancy on the Commission created by the resignation, 
dismissal, death, or disability of a member shall be for the balance of the 
unexpired term. 

The North Carolina Medical Society shall have the right to remove any 
member elected by it for misfeasance, malfeasance, or nonfeasance, and the 
Governor shall have the right to remove any member appointed by him for 
misfeasance, malfeasance, or nonfeasance in accordance with the provisions of 
G.S. 143B-13 of the Executive Organization Act of 1973. Vacancies on said 
Commission among the membership elected by the North Carolina Medical] 
Society shall be filled by the executive committee of the Medical Society until 
the next meeting of the Medical Society, when the Medical Society shall fill the 
vacancy for the unexpired term. Vacancies on said Commission among the 
membership appointed by the Governor shall be filled by the Governor for the 
unexpired term. 

A majority of the members of the Commission shall constitute a quorum for 
the transaction of business. 

The members of the Commission shall receive per diem and necessary 
traveling and subsistence expenses in accordance with the provisions of G.S. 
138-5. (1973, c. 476, s. 124.) 


§ 143B-144. Commission for Health Services — officers. — The 
Commission for Health Services shall have a chairman and a vice-chairman. 
The chairman shall be designated by the Governor from among the members of 
the Commission to serve as chairman at his pleasure. The vice-chairman shall 
be elected by and from the members of the Commission and shall serve for a 
term of two years or until the expiration of his regularly appointed term. (1973, 
C24'7088. 1253) 


§ 143B-145. Commission for Health Services — election meetings. — The 
meeting of the Commission for Health Services for the election of 
vice-chairman shall be at the first regular meeting after the joint session of the 
Commission for Health Services and the North Carolina Medical Society at the 
annual meeting of the North Carolina Medical Society each odd-numbered 
year. (1973, c. 476, s. 126.) 


§ 143B-146. Commission for Health Services — regular and special 
meetings. — Each year there shall be four regular meetings of the Commission 
for Health Services, one of which shall be held during the annual meeting and 
conjointly with a general session of the North Carolina Medical Society at 
which time and place the annual report shall be submitted by the Secretary of 
Human Resources or his designee. The other three meetings shall be at such 
times and places as the chairman of the Commission shall designate. Special 
meetings of the Commission may be called by the chairman, or by a majority of 
the members of the Commission. (1973, c. 476, s. 127.) 


Part 4. Commission for Mental Health Services. 


§ 143B-147. Commission for Mental Health Services — creation, powers 
and duties. — There is hereby created the Commission for Mental Health 
Services of tne Department of Human Resources with the power and duty to 
adopt rules and regulations to be followed in the conduct of the mental health 
program to protect and promote mental health with the power and duty to 
adopt, amend and rescind rules and regulations under and not inconsistent 
with the laws of the State necessary to carry out the provisions and purposes of 
this Article. 

(1) The Commission for Mental Health Services is authorized and 
empowered to adopt such rules and regulations that may be necessary 
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and desirable for the programs administered by the Department of 

Human Resources as provided in Chapter 122 of the General Statutes 

of North Carolina for the mentally retarded, mentally ill, and 

inebriate, not inconsistent with the management responsibilities of 
the Secretary of Human Resources provided by Chapter 143A of the 

General Statutes of North Carolina and the Executive Organization 

Act of 1973. 

(2) The Commission for Mental Health Services shall have the power and 
duty to establish standards and adopt rules and regulations: 

a. For the professional care of patients admitted to institutions 
established in accordance with Chapter 122, including the 
authority to establish rules and regulations not contrary to law 
govering the admission of persons to any State hospital or other 
institution under its jurisdiction which is now or may hereafter 
be established; 

b. For establishing minimum standards for local community 
alcoholism programs as a condition for participation in State 
grants-in-aid authorized by G.S. 122-7.1(b); 

ce. For the establishment and operation of local mental health clinics 
provided by Article 2A of Chapter 122 of the General Statutes of 
the State of North Carolina; 

d. For the establishment of area mental health programs provided by 
Article 2C of Chapter 122 of the General Statutes of North 
Carolina; and 

e. For the inspection and licensing of private hospitals for the 
mentally disordered as provided by G.S. 122-72. 

(3) The Commission is authorized and empowered to adopt such rules and 
regulations, not inconsistent with the laws of this State, as may be 
required by the federal government for grants-in-aid for mental 
health purposes which may be made available to the State by the 
federal government. This section is to be liberally construed in order 
that the State and its citizens may benefit from such grants-in-aid. 

(4) The Commission shall adopt rules and regulations consistent with the 
provisions of this Chapter. All rules and regulations not inconsistent 
with the provisions of this Chapter heretofore adopted by the Board of 
Mental Health shall remain in full force and effect unless and until 
repealed or superseded by action of the Commission for Mental Health 
Services. All rules and regulations adopted by the Commission shall 
be enforced by the Department of Human Resources. (1973, c. 476, s. 


129.) 
§ 143B-148. Commission for Mental Health Services — members; 
selection; quorum; compensation. — The Commission for Mental Health 


Services of the Department of Human Resources shall consist of 15 members 
appointed by the Governor. In order that all sections of the State shall have 
representation on the Commission, the Governor shall name one member from 
each congressional district of the State and the remaining members at large. 
The initial members of the Commission shall be the members of the State 
Board of Mental Health who shall serve for a period equal to the remainder of 
their current terms on the State Board of Mental Health, five of whose 
appointments expire April 1, 1975; five of whose appointments expire April 1, 
1977; and five of whose appointments expire April 1, 1979. At the end of the 
respective terms of office of the initial members of the Commission, their 
successors shall be appointed for terms of six years and until their successors 
are appointed and qualify. Any appointment to fill a vacancy on the 
Commission created by the resignation, dismissal, death, or disability of a 
member shall be for the balance of the unexpired term. At least two of the 
members shall be persons duly licensed to practice medicine in North Carolina. 
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The Governor shall have the power to remove any member of the 
Commission from office for misfeasance, malfeasance, or nonfeasance in 
accordance with the provisions of G.S. 148B-13 of the Executive Organization 
Act of 19738. 

The members of the Commission shall receive per diem and necessary travel 
and subsistence expenses in accordance with the provision of G.S. 138-5. 

A majority of the Commission shall constitute a quorum for the transaction 
of business. 

All clerical and other services required by the Commission shall be supplied 
by the Secretary of Human Resources. (1973, c. 476, s. 1380.) 


§ 143B-149. Commission for Mental Health Services — officers. — The 
Commission for Mental Health Services shall have a chairman and a 
vice-chairman. The chairman shall be designated by the Governor from among 
the members of the Commission to serve as chairman at his pleasure. The 
vice-chairman shall be elected by and from the members of the Commission 
and shall serve for a term of two years or until the expiration of his regularly 
appointed term. (1978, c. 476, s. 131.) 


§ 143B-150. Commission for Mental Health Services — regular and 
special meetings. — The Commission for Mental Health Services shall meet at 
least once in each quarter and may hold special meetings at any time and place 
within the State at the call of the chairman or upon the written request of at 
least eight members. (1978, c. 476, s. 182.) 


Part 5. Eugenics Commission. 


§ 143B-151. Eugenics Commission — creation, powers and duties. — 
There is hereby created the Eugenics Commission of the Department of 
Human Resources with the power and duty to promulgate rules and 
regulations concerning the asexualization or sterilization of any feebleminded 
or mentally diseased patient or inmate of any penal or charitable institution 
supported wholly or in part by the State of North Carolina or any subdivision 
thereof. The Commission shall also promulgate rules and regulations 
concerning the asexulization or sterilization of any mentally diseased or 
feebleminded county resident, not an inmate of a public institution, upon the 
petition of the director of public welfare or other similar public official 
performing in whole or in part the functions of such director, or of the next of 
kin, or the legal guardian of such mentally defective person. The Commission 
shall make rules and regulations consistent with the provisions of this Chapter. 
Any rules and regulations heretofore adopted by the Eugenics Board shall 
remain in full force and effect unless and until repealed or superseded by 
action of the Eugenics Commission. All rules and regulations adopted by the 
Commission shall be enforced by the Department of Human Resources. (1973, 
Pea Oe seool) 


§ 143B-152. Eugenics Commission — members; selection; quorum; 
compensation. — The Eugenics Commission of the Department of Human 


Resources shall consist of the following five members appointed by the 
Governor: 
(1) The Director of the Division of Social and Rehabilitative Services, 
(2) The Director of Health Services, 
(3) The chief medical officer of an institution for the feebleminded or 
insane in the State of North Carolina, 
(4) The chief medical officer of the Department of Human Resources in 
the area of mental health services, 
(5) The Attorney General of the State of North Carolina. 
Any one of those officials may for the purpose of a single hearing delegate 
his power to act as a member of said Board to an assistant: Provided, said 
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delegation is made in writing, to be included as a part of the permanent record 
in said case. The said Commission shall from time to time elect a chairman 
from its own membership and adopt and from time to time modify rules 
governing the conduct of proceedings before it. 

A majority of the Commission shall constitute a quorum for the transaction 
of business. 

All clerical and athe services required by the Commission shall be supplied 
by the Secretary of Human Resources. (1978, c. 476, s. 183.2.) 


Part 6. Social Services Commission. 


§ 143B-153. Social Services Commission — creation, powers and duties. 
— There is hereby created the Social Services Commission of the Department 
of Human Resources with the power and duty to adopt rules and regulations to 
be followed in the conduct of the State’s social service programs with the power 
and duty to adopt, amend, and rescind rules and regulations under and not 
inconsistent with the laws of the State necessary to carry out the provisions 
and purposes of this Article. 

(1) The Social Services Commission is authorized and empowered to adopt 
such rules and regulations that may be necessary and desirable for the 
programs administered by the Department of Human Resources as 
provided in Chapter 108 of the General Statutes of the State of North 
Carolina. 

(2) The Social Services Commission shall have the power and duty to 
establish standards and adopt rules and regulations: 

a. For the programs of public assistance established by federal 
legislation and by Article 2 of Chapter 108 of the General Statutes 
of the State of North Carolina; 

b. To achieve maximum cooperation with other agencies of the State 
and with agencies of other states and of the federal government 
in rendering services to strengthen and maintain family life and 
to help recipients of public assistance obtain self-support and 
self-care; and 

c. For the placement and supervision of dependent and delinquent 
children and payment of necessary costs of foster home care for 
needy and homeless children as provided by G.S. 108-66. 

(3) The Social Services Commission shall have the power and duty to 
establish and adopt standards: 

a. For the inspection and licensing of maternity homes as provided by 
G.S. 108-76; 

b. For the inspection and licensing of all boarding homes, rest homes, 
and convalescent homes for aged or infirm persons as provided by 
G.S. 108-77; 

c. For the inspection and licensing of private child-care institutions as 
provided by G.S. 108-78; 

d. For the inspection and operation of jails or local confinement 
facilities as provided by G.S. 153-51 and Part 2 of Article 3 of 
Chapter 108 of the General Statutes of the State of North 
Carolina; 

e. For the payment of the costs of necessary day care for minor 
children of needy families; and 

f. For the regulation and licensing of public solicitors as provided by 
Article 3 of Chapter 108 of the General Statutes of the State of 
North Carolina. 

(4) The Social Services Commission shall have the power and duty to 
authorize investigations of social problems, with authority to 
subpoena witnesses, administer oaths, and compel the production of 
necessary documents. 
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(5) The Social Services Commission shall have the power and duty to 
ratify reciprocal agreements with agencies in other states that are 
responsible for the administration of public assistance and child 
welfare programs to provide assistance and service to the residents 
and nonresidents of the State. 

(6) The Commission is authorized and empowered to adopt such rules and 
regulations, not inconsistent with the laws of this State, as may be 
required by the federal government of grants-in-aid for social serv ices 
purposes which may be made available for the State by the federal 
government. This section is to be liberally construed in order that the 
State and its citizens may benefit from such grants-in-aid. 

(7) The Commission shall adopt rules and regulations consistent with the 
provisions of this Chapter. All rules and regulations not inconsistent 
with the provisions of this Chapter heretofore adopted by the Board of 
Social Services shall remain in full force and effect unless and until 
repealed or superseded by action of the Social Services Commission. 
All rules and regulations adopted by the Commission shall be enforced 
by the Department of Human Resources. (19738, c. 476, s. 134.) 

Editor’s Note. — Section 153-51, referred to 153A-220. The reference in subdivision (3)d to 
in subdivision (3)d of this section, was repealed Part 2 of Article 3 of Chapter 108 should be to 
by Session Laws 1973, c. 822. See now § Part 3of that Article. 


§ 143B-154. Social Services Commission — members; selection; quorum; 
compensation. — The Social Services Commission of the Department of 
Human Resources shall consist of seven members appointed by the Governor. 
The initial members of the Commission shall be the members of the State 
Board of Social Services who shall serve for a period equal to the remainder of 
their current terms on the State Board of Social Services two of whose 
appointments expire April 1, 1975; two of whose appointments expire April 1, 
1977; and three of whose appointments expire April 1, 1979. At the end of the 
respective terms of office of the initial members of the Commission, their 
successors shall be appointed for terms of six years and until their successors 
are appointed and qualified. Any appointment to fill a vacancy on the 
Commission created by the resignation, dismissal, death, or disability of a 
member shall be for the balance of the unexpired term. 

The Governor shall have the power to remove any member of the 
Commission from office for misfeasance, malfeasance, or nonfeasance in 
accordance with the provisions of G.S. 143B-13 of the Executive Organization 
Act of 1978. 

The members of the Commission shall receive per diem and necessary travel 
and subsistence expenses in accordance with the provisions of G.S. 138-5. 

A majority of the Commission shall constitute a quorum for the transaction 
of business. 

All clerical and other services required by the Commission shall be supplied 
by the Secretary of Human Resources. (1973, c. 476, s. 135.) 


§ 143B-155. Social Services Commission — regular and _ special 
meetings. — The Social Services Commission shall meet at least once in each 
quarter and may hold special meetings at any time and place within the State 
at the call of the chairman or upon the written request of at least four 
members. (1978, c. 476, s. 136.) 


§ 143B-156. Social Services Commission — officers. — The Commission 
for Social Services shall have a chairman and a vice-chairman. The chairman 
shall be designated by the Governor from among the members cf the 
Commission to serve as chairman at his pleasure. The vice-chairman shall be 
elected by and from the members of the Commission and shall serve for a term 
of two years or until the expiration of his regularly appointed term. (1973, c. 
276. Baloin 
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Part 7. Commission for the Blind. 


§ 143B-157. Commission for the Blind — creation, powers and duties. — 
There is hereby recreated the Commission for the Blind of the Department of 
Human Resources with the power and duty to adopt rules and regulations to be 
followed in the conduct of the State’s rehabilitative programs for the blind with 
the power and duty to adopt, amend and rescind rules and regulations under 
and not inconsistent with the laws of the State necessary to carry out the 
provisions and purposes of this Article. 

(1) The Commission for the Blind is authorized and empowered to adopt 
such rules and regulations that may be necessary and desirable for the 
programs administered by the Department of Human Resources as 
provided in Chapter 111 of the General Statutes of North Carolina. 

(2) The Commission for the Blind shall have the power and duty to 
establish standards and adopt rules and regulations for aid to the 
needy blind as contained in Chapter 111 of the General Statutes of 
North Carolina. 

(3) The Commission is authorized and empowered to adopt such rules and 
regulations, not inconsistent with the laws of this State, as may be 
required by the federal government for grants-in-aid for rehabilitative 
purposes for the blind which may be made available for the State by 
the federal government. This section is to be liberally construed in 
order that the State and its citizens may benefit from such 
grants-in-aid. 

(4) The Commission for the Blind shall adopt rules and regulations 
consistent with the provisions of this Chapter. All rules and 
regulations not inconsistent with the provisions of this Chapter 
heretofore adopted by the North Carolina State Commission for the 
Blind shall remain in full force and effect unless and until repealed or 
superseded by action of the recreated Commission for the Blind. All 
rules and regulations adopted by the Commission shall be enforced by 
the Department of Human Resources. (1973, c. 476, s. 139.) 


§ 143B-158. Commission for the Blind — members; selection; quorum; 
compensation. — The Commission for the Blind of the Department of Human 
Resources shall consist of 11 members appointed by the Governor. The initial 
members of the Commission shall include the members of the existing 
Commission for the Blind who shall serve for a period equal to the remainder 
of their current terms on the existing Commission for the Blind, three of whose 
appointments expire July 2, 1974, three of whose appointments expire July 2, 
1975, and three of whose appointments expire July 2, 1977. Four of the 
successor appointees must meet the following qualifications: Two individuals 
must be licensed physicians whose practice is limited to opthamology 
appointed by the Governor from recommendations submitted by the North 
Carolina Medical Society and two must be optometrists appointed by the 
Governor from recommendations submitted by the North Carolina Optometric 
Society. Thereafter, these two classes of individuals must have continuous 
representation on the Commission. Of the initial appointments, in addition to 
the members of the existing Commission for the Blind, two members appointed 
by the Governor must be visually handicapped to the extent of being legally 
blind. To achieve staggered terms of the members who must be visually 
handicapped, one appointment shall be for a term of six years, one shall be for 
a term of four years. Thereafter, at least two individuals who are visually 
handicapped to the extent of being legally blind must have continuous 
representation on the Commission for the Blind. At the end of the respective 
terms of office of the initial members of the Commission, their successors shall 
be appointed for terms of six years and until their successors are appointed and 
qualify. Any appointment to fill a vacancy on the Commission created by the 
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resignation, dismissal, death, or disability of a member shall be for the balance 
of the unexpired term. 

The Governor shall have the power to remove any member of the 
Commission from office for misfeasance, malfeasance, or nonfeasance in 
accordance with the provisions of G.S. 143B-13 of the Executive Organization 
Act of 1973. 

The members of the Commission shall receive per diem and necessary travel 
and subsistence expenses in accordance with the provisions of G.S. 188-5. 

A majority of the Commission shall constitute a quorum for the transaction 
of business. 

All clerical and other services required by the Commission shall be supplied 
by the Secretary of Human Resources. (1973, c. 476, s. 140.) 


§ 143B-159. Commission for the Blind — regular and special meetings. 
— The Commission for the Blind shall meet at least once in each quarter and 
may hold special meetings at any time and place within the State at the call of 
the chairman or upon the written request of at least five members. (1973, c. 
476, s. 141.) 


§ 143B-160. Commission for the Blind — officers. — The Commission for 
the Blind shall have a chairman and a vice-chairman. The chairman shall be 
designated by the Governor from among the members of the Commission to 
serve as chairman at his pleasure. The vice-chairman shall be elected by and 
from the members of the Commission and shall serve for a term of two years 
or until the expiration of his regularly appointed term. (1973, c. 476, s. 142.) 


Part 8. Professional Advisory Committee. 


§ 143B-161. Professional Advisory Committee — creation, powers and 
duties. — There is hereby recreated the Professional Advisory Committee of 
the Department of Human Resources. The Professional Advisory Committee 
shall advise the Commission for the Blind on matters concerning or pertaining 
to the procurement, utilization, and rendering of professional services to the 
beneficiaries of the Commission’s aid and services. (1973, c. 476, s. 144.) 


§ 143B-162. Professional Advisory Committee — members; selection; 
quorum; compensation. — The Professional Advisory Committee of the 
Department of Human Resources shall consist of six members appointed by 
the Governor, three of whom shall be licensed physicians whose practice is 
limited to opthalmology nominated by the North Carolina Medical Society, and 
three optometrists nominated by the North Carolina State Optometric Society. 

The initial members of the Committee shall be the members of the 
Professional Advisory Committee who shall serve for a period equal to the 
remainder of their current terms on the Professional Advisory Committee, two 
of which expire July 2, 1973, two of which expire July 2, 1974, and two of which 
expire July 2, 1975. At the end of the respective terms of office of the initial 
members of the Committee, the appointment of their successors shall be for 
terms of three years and until their successors are appointed and qualify. Any 
appointment to fill a vacancy on the Committee created by the resignation, 
dismissal, death, or disability of a member shall be for the balance of the 
unexpired term. 

The Governor shall have the power to remove any member of the Committee 
from office in accordance with the provisions of G.S. 143B-16 of the Executive 
Organization Act of 1973. 

The Governor shall designate a member of the Committee to serve as 
chairman at his pleasure. 

Members of the Committee shall receive per diem and necessary travel and 
subsistence expenses in accordance with the provisions of G.S. 1388-5. 

A majority of the Committee shall constitute a quorum for the transaction of 
business. 
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All clerical and other services required by the Committee shall be supplied 
by the Secretary of Human Resources. (1973, c. 476, s. 145.) 


Part 9. Blind Advisory Committee. 


§ 143B-163. Blind Advisory Committee — creation, powers and duties. 
— There is hereby recreated the Blind Advisory Committee of the Department 
of Human Resources. The Blind Advisory Committee shall advise the 
Commission for the Blind on the needs of the citizens of the State who are 
visually handicapped to the extent of being legally blind. (1978, c. 476, s. 146.) 


§ 143B-164. Blind Advisory Committee — members; selection; quorum; 
compensation. — The Blind Advisory Committee of the Department of 
Human Resources shall consist of six members appointed by the Governor, all 
of whom shall be visually handicapped to the extent of being legally blind. 

The initial members of the Committee shall be the members of the Blind 
Advisory Committee who shall serve for a period equal to the remainder of 
their current terms on the Blind Advisory Committee, two of which expire July 
2, 1973, two of which expire July 2, 1974, and two of which expire July 2, 1975. 
At the end of the respective terms of office of the initial members of the 
Committee, the appointment of their successors shall be for terms of three 
years and until their successors are appointed and qualify. Any appointment to 
fill a vacancy on the Committee created by the resignation, dismissal, death, or 
disability of a member shall be for the balance of the unexpired term. 

The Governor shall have the power to remove any member of the Committee 
from office in accordance with the provisions of G.S. 143B-16 of the Executive 
Organization Act of 1973. 

The Governor shall designate a member of the Committee to serve as 
chairman at his pleasure. 

Members of the Committee shall receive per diem and necessary travel and 
subsistence expenses in accordance with the provisions of G.S. 138-5. 

A majority of the Committee shall constitute a quorum for the transaction of 
business. 

All clerical and other services required by the Committee shall be supplied 
by the Secretary of Human Resources. (1973, c. 476, s. 147.) 


Part 10. Commission for Medical Facility Services and Licensure. 


§ 143B-165. Commission for Medical Facility Services and Licensure — 
creation, powers and duties. — There is hereby created the Commission for 
Medical Facility Services and Licensure of the Department of Human 
Resources with the power and duty to promulgate rules and regulations to be 
followed in the construction and maintenance of public and private hospitals, 
medical centers, and related facilities with the power and duty to adopt, amend 
and rescind rules and regulations under and not inconsistent with the laws of 
the State necessary to carry out the provisions and purposes of this Article. 

(1) The Commission for Medical Facility Services and Licensure has the 
duty to adopt statewide plans for the construction and maintenance of 
hospitals, medical centers, and related facilities, or such other as may 
be found desirable and necessary in order to meet the requirements 
and receive the benefits of any federal legislation with regard thereto. 

(2) The Commission is authorized to adopt such rules and regulations as 
may be necessary to carry out the intent and purposes of Article 13 of 
Chapter 131 of the General Statutes of North Carolina. 

(3) The Commission may adopt such reasonable and necessary standards 
with reference thereto as may be proper to cooperate fully with the 
Surgeon General or other agencies or departments of the United 
States and the use of funds provided by the federal government as 
contained and referenced in Article 13 of Chapter 131 of the General 
Statutes of North Carolina. 
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(4) The Commission shall have the power and duty to approve projects in 
the amounts of grants-in-aid from funds supplied by the federal and 
State governments for the planning and construction of hospitals and 
other related medical facilities according to the provisions of Article 
13 of Chapter 131 of the General Statutes of North Carolina. 

(5) The Commission shall have the power and duty to adopt rules and 
regulations with regard to the awarding of loans and scholarships to 
students in accordance with the provisions of Article 13 of Chapter 131 
of the General Statutes of North Carolina. 

(6) The Commission has the duty to adopt rules and regulations and 
standards with respect to the different types of hospitals to be 
licensed under the provisions of Article 13A of Chapter 131 of the 
General Statutes of North Carolina. 

(7) The Commission is authorized and empowered to adopt such rules and 
regulations, not inconsistent with the laws of this State, as may be 
required by the federal government for grants-in-aid for medical 
facility services and licensure which may be made available to the 
State by the federal government. This section is to be liberally 
construed in order that the State and its citizens may benefit from 
such grants-in-aid. 

(8) The Commission shall adopt such rules and regulations, consistent 
with the provisions of this Chapter. All rules and regulations not 
inconsistent with the provisions of this Chapter heretofore adopted by 
the North Carolina Medical Care Commission shall remain in full 
force and effect unless and until repealed or superseded by action of 
the Commission for Medical Facility Services and Licensure. All rules 
and regulations adopted by the Commission shall be enforced by the 
Department of Human Resources. (1973, c. 476, s. 148.) 

The Medical Care Commission (now And the functions it serves are concededly 
Commission for Medical Facility Services public functions of the State. Hawkins v. 
and Licensure) is a creature of the State of | North Carolina Dental Soc’y, 355 F.2d 718 (4th 
North Carolina. Hawkins v. North Carolina Cir. 1966). 
Dental Soc’y, 355 F.2d 718 (4th Cir. 1966). 


§ 143B-166. Commission for Medical Facility Services and Licensure — 
members; selection; quorum; compensation. — The Commission for Medical 
Facility Services and Licensure of the Department of Human Resources shall 
consist of 17 members appointed by the Governor. Three of the members 
appointed by the Governor shall be nominated by the North Carolina Medica! 
Society, one member shall be nominated by the North Carolina Nurses 
Association, one member shall be nominated by the North Carolina 
Pharmaceutical Association, one member nominated by the Duke Foundation 
and one member nominated by the North Carolina Hospital Association. The 
remaining 10 members of the Commission for Medical Facility Services and 
Licensure shall be appointed by the Governor and selected so as to fairly 
represent agriculture, industry, labor, and other interest groups in North 
Carolina. One such member appointed by the Governor shall be a dentist 
licensed to practice in North Carolina. The initial members of the Commission 
shall be 18 members of the North Carolina Medical Care Commission who shall 
serve for a period equal to the remainder of their current terms on the North 
Carolina Medical Care Commission, six of whose appointments expire June 30, 
1973, four of whose appointments expire June 30, 1974, four of whose 
appointments expire June 30, 1975, and four of whose appointments expire 
June 30, 1976. To achieve the required 17 members the Governor shall appoint 
three members to the Commission upon the expiration of four members’ initial 
terms on June 30, 1973. At the end of the respective terms of office of the initial 
members of the Commission, their successors shall be appointed for terms of 
four years and until their successors are appointed and qualify. Any 
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appointment to fill a vacancy on the Commission created by the resignation, 
dismissal, death, or disability of a member shall be for the balance of the 
unexpired term. 

The Governor shall have the power to remove any member of the 
Commission from office for misfeasance, malfeasance or nonfeasance in 
accordance with the provisions of G.S. 143B-13 of the Executive Organization 
Act of 1978. 

Vacancies on said Commission among the membership nominated by a soci- 
ety, association, or foundation as hereinabove provided shall be filled by the 
Executive Committee or other authorized agent of said society, association or 
foundation until the next meeting of the society, association or foundation at 
which time the society, association or foundation shall nominate a member to 
fill the vacancy for the unexpired term. 

The members of the Commission shall receive per diem and necessary travel 
and subsistence expenses in accordance with the provisions of G.S. 138-5. 

A majority of the Commission shall constitute a quorum for the transaction 
of business. 

All clerical and other services required by the Commission shall be supplied 
by the Secretary of Human Resources. (1973, c. 476, s. 149.) 


§ 143B-167. Commission for Medical Facility Services and Licensure — 
regular and special meetings. — The Commission for Medical Facility 
Services and Licensure shall meet at least once in each quarter and may hold 
special meetings at any time and place within the State at the call of the 
chairman or upon the written request of at least nine members. (1973, c. 476, s. 
Us) 


§ 143B-168. Commission for Medical Facility Services and Licensure — 
officers. — The Commission for Medical Facility Services and Licensure shall 
have a chairman and vice-chairman. The chairman shall be designated by the 
Governor from among the members of the Commission to serve as chairman at 
his pleasure. The vice-chairman shall be elected by and from the members of 
the Commission and shall serve for a term of two years or until the expiration 
of his regularly appointed term. (1973, c. 476, s. 151.) 


Part 11. Council for Institutional Boards. 


§ 143B-169. Council for Institutional Boards — creation, powers and 
duties. — There is hereby created the Council for Institutional Boards of the 
Department of Human Resources. The Council for Institutional Boards shall 
have the following functions and duties: 

(1) To investigate the development of uniform policies relating to the 
operation and management of all of the institutions represented on 
the Council and make recommendations to the Secretary of Human 
Resources concerning the implementation of those policies; 

(2) To provide a clearinghouse function to facilitate interinstitutional 
communication for the purpose of exchanging information that might 
be helpful to other council member institutions; 

(3) To provide representation for the institutions on the Board of Human 
Resources, and 

(4) To consider and advise the Secretary of Human Resources upon any 
matter the Secretary may refer to it. (1973, c. 476, s. 153.) 


§ 143B-170. Council for Institutional Boards — members; selection; 
quorum; compensation. — The Council for Institutional Boards of the 
Department of Human Resources shall consist of the chairman respectively of 
the following bodies: 

(1) The Board of Directors of the North Carolina Sanatoriums for the 
Treatment of Tuberculosis; 
(2) The Board of Directors of the North Carolina Orthopedic Hospital; 
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(3) The Board of Directors of the Lenox Baker Cerebral Palsy and 
Crippled Children’s Hospital of North Carolina; 
(4) The Board of Directors of the Governor Morehead School; 
(5) The Board of Directors of the North Carolina Schools for the Deaf, and 
(6) The Board of Directors of the Confederate Women’s Home. 
Members shall serve on the Council for the same terms they serve as chairman 
of their respective institutional boards. 
A majority of the members of the Council shall constitute a quorum for the 
transaction of business. 
Members of the Council shall receive per diem and necessary travel and 
eer expenses in accordance with the provisions of G.S. 188-5. (1973, ec. 
476, Ss. a 


§ 143B-171. Council for Institutional Boards — officers. — The Council 
for Institutional Boards shall elect from its membership a chairman and such 
other officers as it deems necessary. The chairman shall serve for a period of 
one year unless his term as chairman of one of the representative institutional 
boards is terminated sooner, in which case, the Council shall elect a successor. 
The nee may succeed himself at the pleasure of the Council. (1973, c. 476, 
s. 155. 


§ 143B-172. Council for Institutional Boards — regular and special 
meetings. — The Council for Institutional Boards shall meet at least 
semiannually and may hold special meetings at any time and place within the 
State at the call of the chairman or upon the written request of at least a 
majority of the members. 

All clerical and other services required by the Council shall be supplied by 
the Secretary of Human Resources. (1973, c. 476, s. 156.) 


Part 12. Boards of Directors of Institutions. 


§ 143B-173. Boards of directors of institutions — creation, powers and 
duties. — (a) There are hereby created the following boards of directors of 
Institutions: 

(1) The Board of Directors of the North Carolina Sanatoriums for the 
Treatment of Tuberculosis; 

(2) The Board of Directors of the North Carolina Orthopedic Hospital; 

(83) The Board of Directors of the Lenox Baker Cerebral Palsy and 
Crippled Children’s Hospital of North Carolina; 

(4) The Board of Directors of the Governor Morehead School; 

(5) The Board of Directors of the North Carolina Schools for the Deaf; and 

(6) The Board of Directors of the Confederate Women’s Home 

with the power and duty to adopt rules and regulations to be followed in the 
conduct of their respective institutions. 

(b) Each board of directors hereinabove created is authorized and 
empowered to establish standards and adopt rules and regulations: 

(1) For the professional care of persons admitted to institutions 
established in accordance with the General Statutes under their 
authority, including the authority to establish rules and regulations 
not contrary to law governing the admission of persons to any State 
institution under its jurisdiction which is now or may hereafter be 
established; and 

(2) To make the institutions under their control as nearly self-supporting 
as shall be consistent with the purposes of their creation. 

(c) The board of directors of each institution is authorized and empowered to 
adopt such rules and regulations, not inconsistent with the laws of this State, 
as may be required by the federal government for grants-in-aid to such an 
institution which may be made available to the State by the federal 
government. This section is to be liberally construed in order that the State and 
its citizens inay benefit from such grants-in-aid. (1978, c. 476, s. 157.) 
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§ 143B-174. Boards of directors of institutions — members; selection; 
quorum; compensation. — The Board of Directors of the North Carolina 
Sanatoriums for the Treatment of Tuberculosis of the Department of Human 
Resources shall consist of 12 members appointed by the Governor for terms of 
six years. The Board of Directors of the Lenox Baker Cerebral Palsy and 
Crippled Children’s Hospital of North Carolina of the Department of Human 
Resources shall consist of nine members appointed by the Governor for terms 
of six years. The Board of Directors of the North Carolina Orthopedic Hospital 
of the Department of Human Resources shall consist of nine members 
appointed by the Governor for terms of six vears. The Board of Directors of the 
Governor Morehead School of the Department of Human Resources shall 
consist of 11 members appointed by the Governor for terms of six years. The 
Board of Directors of the North Carolina Schools for the Deaf of the 
Department of Human Resources shall consist of 11 members appointed by the 
Governor for terms of four years. The Board of Directors of the Confederate 
Women’s Home of the Department of Human Resources shall consist of seven 
members appointed by the Governor for terms of two years. The initial 
members of each of the aforementioned boards of directors shall be the 
members of the previously existing board of directors for each institution. The 
members of the various boards of directors shall serve for a period equal to the 
remainder of their current terms on their respective boards, which are as 
follows: the Board of Directors of Tuberculosis Sanatoriums, four of whose 
appointments expire April 29, 1973, four of whose appointments expire April 
29, 1975, and four of whose appointments expire April 29, 1977; the Board of 
Directors of the North Carolina Orthopedic Hospital two of whose 
appointments expire April 4, 1973, four of whose appointments expire April 4, 
1975, and three of whose appointments expire April 4, 1977; the Board of 
Directors of the Lenox Baker Cerebral Palsy and Crippled Children’s Hospital 
of North Carolina three of whose appointments expire July 10, 1973, three of 
whose appointments expire July 10, 1975, and three of whose appointments 
expire July 10, 1977; the Board of Directors of the Governor Morehead School 
four of whose appointments expire May 1, 1973, three of whose appointments 
expire May 1, 1975, and four of whose appointments expire May 1, 1977; the 
Board of Directors of the North Carolina Schools for the Deaf all of whose 
appointments expire July 17, 1978; and the Board of Directors of the 
Confederate Women’s Home all of whose appointments expire June 30, 1973. At 
the end of the respective terms of office of the initial members of each board, 
their successors shall be appointed for terms as hereinabove delineated and 
until their successors are appointed and qualify. Any appointment to fill a 
vacancy on the board of directors created by the resignation, dismissal, death, 
or disability of a member shall be for the balance of the unexpired term. 

The Governor shall have the power to remove any member of a board of 
directors from office for misfeasance, malfeasance or nonfeasance according to 
the provisions of G.S. 143B-13 of the Executive Organization Act of 1973. 

The members of each board of directors shall receive per diem and necessary 
travel and subsistence expenses in accordance with the provisions of G.S. 138-5. 

A majority of a board of directors shall constitute a quorum for the 
transaction of business. 

All clerical and other services required by a board of directors shall be 
supplied by the Secretary of Human Resources. (1973, c. 476, s. 158.) 


§ 143B-175. Boards of directors of institutions — regular and special 
meetings. — Each board of directors hereinabove created shall meet at least 
once in each quarter and may hold special meetings at any time and place at 
the call of the chairman or upon the written request of at least a majority of 
its members. (1978, c. 476, s. 159.) 


§ 143B-176. Boards of directors of institutions — officers. — Each board 
of directors shall have a chairman and a vice-chairman. The chairman of each 


442 


§ 143B-177 CH. 143B. EXECUTIVE ORGANIZATION ACT OF 1973 §_ 143B-179 


board of directors shall be designated by the Governor from among the 
members of the board of directors to serve as chairman at his pleasure. The 
vice-chairman shall be elected by and from the members of each hoard and 
shall serve for a term of two vears or until the expiration of his regularly 
appointed term. (1973, c. 476, s. 160.) 


Part 13. Council on Developmental] Disabilities. 


§ 143B-177. Council on Developmental Disabilities — creation, powers 
and duties. — There is hereby created the Council on Developmental 
Disabilities of the Department of Human Resources. The Council on 
Developmental Disabilities shall have the following functions and duties: 

(1) To provide advice to the Secretary of Human Resources as will 
facilitate the implementation of the State plan and the fulfillment of 
the requirements of Public Law 91-517, the Developmental Disabil- 
ities and Facilities Construction Amendment of 1970; 

(2) To study ways and means of promoting public understanding of 
developmental disabilities; to consider the need for new State 
programs and laws in the field of developmental disabilities; and to 
make reccommendations to and advise the Secretary of Human 
Resources on the matters relating to developmental disabilities; 

(3) To advise in the preparation of a plan describing the quality, extent 
and scope of services being provided, or to be provided, to persons with 
developmental disabilities in North Carolina; 

(4) To examine the programs of all State agencies which provide services 
for persons with developmental disabilities and to make 
recommendations to the Secretary of Human Resources for 
coordination of programs to prevent duplication and overlapping of 
such services; and 

(5) The Council shall advise the Secretary of Human Resources upon any 
matter the Secretary may refer to it. (1973, c. 476, s. 167.) 


§ 143B-178. Council on Developmental Disabilities — definitions. — The 
following definitions apply to this Chapter: 

(1) The term “developmental disabilities,” as it is used in this Article, 
means such disabilities as are attributable to mental retardation, 
cerebral palsy, epilepsy, physically disabled, or other neurological 
conditions of individuals which are found to be closely related to 
mental retardation or which require treatment similar to that 
required for mentally retarded individuals, which disability originates 
before such individual attains age 18, which has continued or can be 
expected to continue indefinitely, and which constitutes a substantial 
handicap to such individual. 

(2) The term “services for persons with developmental disabilities,” as it is 
used in this Article, means specialized services or special adaptations 
of generic services directed toward the alleviation of a develop- 
mental disability or toward the social, personal, physical, or 
economic rehabilitation of an individual with such a disability, and 
such term includes diagnosis, evaluation, treatment, personal 
care, day care, domiciliary care, special living arrangements, 
training, education, sheltered employment, recreation, counseling 
of the individual with such a disability and of his family, protec- 
tive and other social and sociolegal services, information and re- 
ferral services, follow-along services, and transportation services 
necessary to assure delivery of services to persons with develop- 
mental disabilities. (1973, c. 476, s. 168.) 


§ 143B-179. Council on Developmental Disabilities -— members; 
selection; quorum; compensation. — The Council on Developmental 
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Disabilities of the Department of Human Kesources shall consist of Z1 
members appointed by the Governor. The composition of the Council shall be 
as follows: 

(1) Seven members from the General Assembly and State government 
agencies as follows: two persons who are members of the Senate, two 
persons who are members of the House of Representatives, one 
representative of the Department of Public Education, one 
representative of the Department of Social Rehabilitation and 
Control, and one representative of the Department of Administration; 

(2) Eight members designated as consumers of services or representatives 
of consumers of services for the developmentally handicapped, of 
which at least three members shall be designated as representatives of 
advocate organizations as follows: one member from the North 
Carolina Association for Retarded Children, one member from the 
United Cerebral Palsy of North Carolina, and one member from the 
North Carolina Chapter of the Epilepsy Foundation of America; and 

(3) Six members at large, who by their interests and efforts have helped 
provide or may help provide improved services for those who are 
developmentally disabled, three of whom shall initially be appointed 
for a term of two vears. 

The initial members of the Council shall include the appointed members of 
the Council on Mental Retardation and Developmental Disabilities who shall 
serve for a period equal to the remainder of their current terms on the Council 
on Mental Retardation and Developmental Disabilities four of whose terms 
expire June 30, 1973, four of whose terms expire June 30, 1974, two of whose 
terms expire June 30, 1975, and three of whose terms expire June 30, 1976. At 
the end of the respective terms of office of the initial members of the Council, 
the appointments of all members, with the exception of those from the General 
Assembly and State agencies shall be for terms of four years and until their 
successors are appointed and qualify. Any appointment to fill a vacancy on the 
Council created by the resignation, dismissal, death, or disability of a member 
shall be for the balance of the unexpired term. 

The Governor shall have the power to remove any member of the Council 
from office in accordance with the provisions of G.S. 143B-16 of the Executive 
Organization Act of 1973. 

The Governor shall designate one member of the Council to serve as 
chairman at his pleasure. 

Members of the Council shall receive per diem and necessary travel and 
subsistence expenses in accordance with the provisions of G.S. 138-5. 

A majority of the Council shall constitute a quorum for the transaction of 
usiness. 

All clerical and other services required by the Council shall be supplied by 
the Secretary of Human Resources. (1973, c. 476, s. 169.) 


Part 14. Governor’s Coordinating Council on Aging. 


§ 143B-180. Governor’s Coordinating Council on Aging — creation, 
powers and duties. — There is hereby created the Governor’s Coordinating 
Council on Aging of the Department of Human Resources. The Governor’s 
Coordinating Council on Aging shall have the following functions and duties: 

(1) To advise in the maintenance of a continuing review of existing 
programs for the aging in the State of North Carolina, and 
periodically make recommendations to the Secretary of Human 
Resources for transmittal to the Governor and the General Assembly 
for improvements in and additions to such programs; 

(2) To advise in the study, collection, maintenance, publication and other 
dissemination of factual data and pertinent information relative to all 
aspects of aging. These include the societal, economic, education, 
recreation and health needs and opportunities of the aging; 
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(3) To stimulate, inform, educate and assist local organizations, the 
community at large, and older people themselves about aging, about 
needs, resources and opportunities for the aging, and about the part 
they can play in improving conditions for the aging; 

(4) To serve at the agency through which various public and nonpublic 
organizations concerned with the aged can exchange information, 
coordinate programs, and be helped to engage in joint endeavors; 

(5) To provide advice and information to North Carolina State government 
departments and agencies and to nongovernmental organizations 
which may be considering the inauguration of services, programs, or 
facilities for the aging, or which can be stimulated to take such action; 

(6) To encourage and assist governmental and private agencies to 
coordinate their efforts on behalf of the aging in order that such 
efforts be effective and that duplication and wasted effort be 
prevented or eliminated; 

(7) To promote employment opportunities as well as proper and adequate 
recreation use of leisure for older people, including opportunities for 
uncompensated but satisfying volunteer work; 

(8) To identify research needs, encourage research, and assist in obtaining 
funds for research and demonstration projects; 

(9) To establish or help to establish demonstration programs of services to 
the aging; and 

(10) To advise the Secretary of Human Resources upon any matter the 
Secretary may refer to it. (1973, c. 476, s. 171.) 


§ 143B-181. Governor’s Coordinating Council on Aging — members; 
selection; quorum; compensation. — The Governor’s Coordinating Council on 
Aging of the Department of Human Resources shall consist of 21 members 
appointed by the Governor. The composition of the Council shall be as follows: 
seven members from State government agencies as follows: one representative 
of the Department of Administration; one representative of the Department of 
Cultural Resources; the Chairman of the Employment Security Commission; 
the Executive Secretary of the Teachers’ and State Emplovees’ Retirement 
System; the Commissioner of Labor; one representative of the Department of 
Public Education; and one representative of the Department of Natural and 
Economic Resources; the Director of the School of Public Health of the 
University of North Carolina; the Director of Agricultural Extension Service of 
North Carolina State University; one representative of the collective body of 
the Medical Society of North Carolina; and 11 members at large, all of whom 
shall be over the age of 65, four of whom shall derive their chief source of 
income from social security payments. 

The initial members of the Council shall be appointed to include the 
appointed members of the Governor’s Coordinating Council on Aging who shall 
serve for a period equal to the remainder of their current terms on the 
Governor’s Coordinating Council on the Aging, two of whose appointments 
expire June 30, 1973, one of whose appointment expires June 30, 1974, two of 
whose appointments expire June 30, 1975, and two of whose appointments 
expire June 30, 1976. At the end of the respective terms of office of the initial 
members of the Council, their successors, and the at-large members shall be 
appointed for terms of four years and until their successors are appointed and 
qualify. Thereafter, the appointments of their successors, with the exception of 
those from State agencies, shall be for the balance of the unexpired term. 

The Governor shall have the power to remove any member of the Council 
from office in accordance with the provisions of G.S. 143B-16 of the Executive 
Organization Act of 1973. 

The Governor shall designate one member of the Council as chairman to 
serve in such capacity at his pleasure. 
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Members of the Council shall receive per diem and necessary travel and 
subsistence expenses in accordance with the provisions of G.S. 1388-5. 
é A majority of the Council shall constitute a quorum for the transaction of 
usiness. 
All clerical and other services required by the Council shall be supplied by 
the Secretary of Human Resources. (1978, c. 476, s. 172.) 


Part 15. Mental Health Council. 


§ 143B-182. Mental Health Council — creation, powers and duties. — 
There is hereby created the Mental Health Council of the Department of 
Human Resources. The Mental Health Council shall have the following 
functions and duties: 

(1) To consider ways and means to promote mental health in North 
Carolina and to study needs for new legislation pertaining to mental 
health of the citizens of the State; and 

(2) The Mental Health Council shall advise the Secretary of Human 
Resources upon any matter the Secretary may refer to it. (1973, c. 476, 
s. 174.) 


§ 143B-183. Mental Health Council — members; selection; quorum; 
compensation. — The Mental Health Council of the Department of Human 
Resources shall consist of 21 members appointed by the Governor. The 
composition of the Council shall be as follows: 

(1) Nine members from the General Assembly and State government 
agencies as follows: two members of the Senate nominated by the 
President of the Senate, two members of the House of Representatives 
nominated by the Speaker of the House of Representatives, two 
representatives of the Department of Public Education, two 
representatives of the Department of_ Social Rehabilitation and 
Control, and one representative of the Department of Military and 
Veterans Affairs; 

(2) Three members designated by the respective associations to the 
Governor for appointment — one member representing the North 
Carolina Personnel and Guidance Association, one member 
representing the North Carolina Council on Mental Retardation and 
one member representing the North Carolina Council of Family Ser- 
vice Agencies; and 

(3) Nine members at large, who by their interest and efforts have helped 
provide or may help provide improved services for those who are 
mentally ill, mentally retarded, and inebriate. 

The initial members of the Council shall be appointed for terms of four vears 
and until their successors are appointed and qualify. Any appointment to fill a 
vacaney on the Council created by the resignation, dismissal, death, or 
disability of a member shall be for the balance of the unexpired term. 

The Governor shall have the power to remove any member of the Council 
from office in accordance with the provisions of G.S. 143B-16 of the Executive 
Organization Act of 1973. | 

The Governor shall designate one member of the Council to serve as 
chairman at his pleasure. 

Members of the Council shall receive per diem and necessary travel and 
subsistence expenses in accordance with the provisions of G.S. 138-5. 

A majority of the Council shall constitute a quorum for the transaction of 
usiness. 

All clerical and other services required by the Council shall be supplied by 
the Secretary of the Department. (1973, c. 476, s. 175.) 
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Part 16. Governor’s Council on Employment 
of the Handicapped. 


§ 143B-184. Governor’s Council on Employment of the Handicapped — 
creation, powers and duties. — There is hereby created the Governor’s 
Council on the Employment of the Handicapped of the Department of Human 
Resources. The Governor’s Council on the Employment of the Handicapped 
shall have the following functions and duties: 

(1) To advise and assist the Department on the continuing program to 
promote the employment of the physically, mentally, emotionally, and 
otherwise handicapped citizens of North Carolina by creating 
statewide interest in the rehabilitation and employment of the 
handicapped, and by obtaining and maintaining cooperation with all 
public and private groups and individuals in this field; 

(2) To work in close cooperation with the President’s Committee on the 
Employment of the Physically Handicapped to carry out more 
effectively the purpose of Article 29A of Chapter 143 of the General 
Statutes, and with State and federal agencies having responsibilities 
for employment and rehabilitation of the handicapped; 

(3) To promote and encourage the holding of appropriate ceremonies 
throughout the State during the “National Employ the Physically 
Handicapped Week” the purpose of which ceremony shall be to enlist 
public support for interest in the employment of the physically 
handicapped; and 

(4) The Council shall advise the Secretary of Human Resources upon any 
matter the Secretary may refer to it. (1973, c. 476, s. 177.) 

Cross Reference. — As to the powers and Employment of the Handicapped, see also § 
duties of the Governor's Council on  143-283.1 et sea. 


§ 148B-185. Governor’s Council on Employment of the Handicapped — 
members; selection; quorum; compensation. — The Governor’s Council on 
Employment of the Handicapped of the Department of Human Resources shall 
consist of 21 members appointed by the Governor. The composition of the 
Council shall be as follows: three members from State government agencies as 
follows: the Commissioner of Labor, the Commissioner of Insurance and the 
Chairman of the Employment Security Commission; and 18 members to be 
appointed by the Governor. 

The initial members of the Council shall include the appointed members of 
the Governor’s Executive Committee on the Employment of the Handicapped 
who shall serve for a period equal to the remainder of their current terms on 
the Governor’s Executive Committee, five of whose appointments expire June 
30, 1973, five of whose appointments expire June 30, 1974, and five of whose 
appointments expire June 30, 1975. At the end of the respective terms of office 
of the initial members of the Council, the appointment of all members, with 
the exception of those from State agencies, shall be for terms of four years and 
until their successors are appointed and qualify. Any appointment to fill a 
vacancy on the Council created by the resignation, dismissal, death, or 
disability of a member shall be for the balance of the unexpired term. 

The Governor shall have the power to remove any member of the Council 
from office in accordance with the provisions of G.S. 148B-16 of the Executive 
Organization Act of 1973. 

The Governor shall designate one member of the Council to serve as 
chairman at his pleasure. 

Members of the Council shall receive per diem and necessary travel and 
subsistence expenses in accordance with the provisions of G.S. 138-5. 

- A majority of the Council shall constitute a quorum for the transaction of 
usiness. 
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All clerical and other services required by the Council shall be supplied by 
the Secretary of Human Resources. (1978, c. 476, s. 178.) 


Part 17. Governor’s Advocacy Council on Children and Youth. 


§ 143B-186. Governor’s Advocacy Council on Children and Youth — 
creation, powers and duties. — There is hereby created the Governor’s 
Advocaey Council on Children and Youth of the Department of Human 
Resources. The Governor’s Advocacy Council on Children and Youth shall have 
the following functions and duties: 

(1) To act as an advocate for youth within State and local governments; 


(2) To conduct a continuing review of existing programs of State 
government for children and youth; 

(3) To aid State and local agencies in the coordination of existing services 
and other duties specified in Section [Chapter] 110; and 

(4) To advise the Secretary of Human Resources [on] any matter the 
Secretary may refer to it. (1973, c. 476, s. 180.) 


Cross Reference. — As to the powers and 
duties of the Governor’s Advocacy Council on 
Children and Youth, see also §§ 110-65, 110-66, 


110-71. 
Editor’s Note. — The reference to “Section 


§ 143B-187. Governor’s Advocacy 


110” in subdivision (3) of this section appears in 
Session Laws 1973, c. 476, s. 180, from which 
this section was codified. It appears that the 
reference was intended to be to G.S. Chapter 
110, Child Welfare. 


Council on Children and Youth — 


members; selection; quorum; compensation. — The Governor’s Advocacy 
Council on Children and Youth of the Department of Human Resources shall 
consist of 17 members appointed by the Governor. The composition of the 
Council shall be as follows: two members of the Senate nominated by the 
President of the Senate; two members of the House of Representatives 
nominated by the Speaker of the House of Representatives; the State 
Superintendent of Public Instruction; a member nominated by the Secretary of 
the Department of Social Rehabilitation and Control from the area of juvenile 
correction; seven other adults appointed by the Governor; and four youths 
appointed by the Governor; of which two shall be male and two female. 

In selecting the seven adult citizen members of the Commission, the 
Governor shall include persons who have an interest in and knowledge of 
children and vouth, persons who work with children, and representatives of 
organizations concerned with problems on children and youth. In selecting the 
youth members, the Governor shall appoint two who are between the ages of 16 
and 21 years of age and two who are less than 16 years of age at the time of 
their appointments. 

The initial members of the Council shall be the appointed members of the 
Governor’s Advocacy Commission for Children and Youth who shall serve for a 
period equal to the remainder of their current terms on the Governor’s 
Advocacy Commission for Children and Youth. Of the adult members of the 
Governor’s Advocacy Commission for Children and Youth, the terms of two 
members expire July 1, 1973; the terms of two members expire July 1, 1974; the 
term of one member expires July 1, 1975; and the term of two members expire 
July 1, 1976. Of the youth members the term of two members expires July 1, 
1973 and the term of two members expire July 1, 1974. At the end of the 
respective terms of office of the initial members of the Council, the 
appointment of all members with the exception of those from State agencies, 
shall be for terms of two years and until their successors are appointed and 
qualify. Any appointment to fill a vacancy on the Council created by the 
resignation, death, dismissal, or disability of a member shall be for the balance 
of the unexpired term. 

The Governor shall have the power to remove any member of the Council 
from office in accordance with the provisions of G.S. 143B-16 of the Executive 
Organization Act of 1973. 
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The Governor shall designate a member of the Council to serve as chairman 
at his pleasure. 

Members of the Council shall receive per diem and necessary travel and 
subsistence expenses in accordance with the provisions of G.S. 138-5. 
‘ A majority of the Council shall constitute a quorum for the transaction of 

usiness. 

All clerical and other services required by the Council shall be supplied by 
the Secretary of Human Resources. (1973, c. 476, s. 181.) 


Part 18. Council on Sickle Cell Syndrome. 


§ 143B-188. Council on Sickle Cell Syndrome — appointment. — A 
Council on Sickle Cell Syndrome shall be appointed by the Governor to 
determine the needs and to make recommendations for legislative action with 
regard to sickle cell syndrome and related genetic disorders. (1973, ¢. 570, s. 1.) 

Editor’s Note. — Session Laws 1973, c. 570, Chapter 476 of the 1973 Session Laws, and the 
s. 9'/2 provides: “Effective July 1, 1974, the codifiers of the Statutes shall insert the 
Council is transferred to the Department of appropriate General Statute Chapter and 
Human Resources, and the function of the Section.” It would seem that the reference 
Council shall be carried out by said Department should have been to s. 10 [§ 143B-10] of Session 
in the same manner as provided in section 9 and Laws 1973, c. 476. 
each subsection of the same as appears in 


§ 143B-189. Council on Sickle Cell Syndrome — membership. — In 
making the appointments, due consideration should be given to persons 
representing the following areas: 

(1) Members of community foundations interested in sickle cell syndrome 
and related disorders; 

(2) Public health officials; federal, State and local officials from offices 
concerned with rehabilitation and social services; 

(3) Faculty of universities and staff of hospitals; 

(4) Members of local and State school boards; 

(5) Patients with, or relatives of patients with sickle cell disease. (1973, c. 
DiVeSeat) 


§ 143B-190. Council on Sickle Cell Syndrome — composition; expenses. 
— The Council shall consist of a temporary chairman appointed by the 
Governor and 14 other members. They shall serve without compensation except 
for reimbursement for travel and expenses in pursuit of the business of the 
Council. (1973, c. 570, s. 3.) 


§ 143B-191. Council on Sickle Cell Syndrome — staff; office space. — 
The Council shall be empowered to employ a staff and to obtain office space. 
(19TS ici570Si4)) 


§ 143B-192. Council on Sickle Cell Syndrome — powers and duties. — 
The work-scope of the Council shall involve the following: 
(1) Assess the needs of the State with regard to: 
a. Education of the people about sickle cell svndrome and related 
genetic disorders; 
b. Personnel and facilities available for the treatment of patients with 
sickle cell syndrome and related genetic disorders; 
c. Mechanisms for assisting in the payment of medical expenses 
incurred by sickle cell syndrome and related genetic disorders; 
d. Rehabilitation of patients with sickle cell syndrome and related 
genetic disorders; 
e. Discrimination against patients with sickle cell syndrome in 
employment, insurance and other activities; 
f. Establishment of centers for testing for sickle cell syndrome and 
related genetic disorders; 
g. Special education and counsel of those tested in such centers; 
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h. Research in the diagnosis and treatment of sickle cell syndrome 
and other related genetic disorders; 
i. Critique of present organizations with interest in sickle cell disease. 

(2) The Council shall study programs currently active concerning sickle 
cell syndrome and related genetic disorders and_ shall make 
recommendations for legislation which would coordinate the currently 
rithalyty elu with those recommended in the “work-scope of the 

ouncil. 

(3) The Council shall consult with and advise the North Carolina 
Department of Human Resources regarding the establishment of 
programs for and the promulgation of rules and regulations governing 
education, voluntary testing and adequate counselling for sickle cell 
syndrome and related genetic disorders. 

(4) Upon completion of the study, the Council shall recommend to the 
legislature such appropriate legislation as will best serve the needs of 
the people of North Carolina with regard to sickle cell syndrome and 
related genetic disorders. (1973, c. 476, s. 128; c. 570, s. 5.) 


§ 143B-193. Council on Sickle Cell Syndrome — rules and regulations. — 
The North Carolina Department of Human Resources is hereby authorized, 
after consultation with the Council on Sickle Cell Syndrome, to promulgate 
rules and regulations providing for the establishment and operation of 
programs providing education, voluntary testing, and adequate counselling for 
sickle cell syndrome and related genetic disorders. “Sickle cell syndrome” 
includes sickle cell disease, sickle cell trait, sickle cell thalassemia, and 
variants. (19738, c. 476, s. 128; c. 570, s. 6.) 


§ 143B-194. Secretary of Human Resources to initiate pilot programs. — 
The Secretary of Human Resources is hereby authorized to initiate pilot 
programs for education, voluntary testing, and counselling for and about sickle 
cell syndrome and related genetic disorders. (1973, c. 476, s. 128; c. 570, s. 7.) 


§ 143B-195. Duties of local health departments and Department of 
Human Resources to persons affected by sickle cell syndrome. — If any 
individual is found to have any aspect of the sickle cell syndrome or related 
genetic disorders, it shall be the duty of the local health department to inform 
the individual to that effect. It shall be the duty of the North Carolina 
Department of Human Resources to make available testing and counselling 
services to any persons so requesting testing relative to sickle cell syndrome or 
related genetic disorders, their characteristics, symptoms, traits, effects and 
treatments. Such testing and counselling by the North Carolina Department of 
Human Resources and local health departments shall be furnished without cost 
to persons requesting it. (1973, c. 476, s. 128; c. 570, s. 8.) 


§ 143B-196. When testing program to begin; counsellors. — Any program 
for voluntary testing shall begin no sooner than 60 days after the 
implementation of an adequate and effective educational program. Counselling 
shall be done only by persons adequately trained and certified according to 
criteria established by recognized authorities in the field of human genetics. 
(1975,.¢. 570, 's. 9.) 


§§ 143B-197 to 143B-216: Reserved for future codification purposes. 


ARTICLE 4. 
Department of Revenue. 
Part 1. General Provisions. 


§ 143B-217. Department of Revenue — creation. — There is hereby 
recreated and reestablished a department to be known as the “Department of 
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Revenue” with the organization, duties, functions, and powers defined in the 
Executive Organization Act of 1973. (1978, c. 476, s. 184.) . 


§ 143B-218. Department of Revenue — duties. — It shall be the duty of 
the Department to collect and account for the State’s tax funds, to insure 
uniformity of administration of the tax laws and regulations, to conduct 
research on revenue matters, and to exercise general and specific supervision 
over the valuation and taxation of property throughout the State. (1973, c. 476, 
s. 185.) 


§ 143B-219. Department of Revenue — functions. — (a) The functions of 
the Department of Revenue shall comprise, except as otherwise expressly 
provided by the Executive Organization Act of 1973 or by the Constitution of 
North Carolina, all executive functions of the State in relation to revenue 
collection, tax research, tax settlement, and property tax supervision including 
those prescribed powers, duties and functions enumerated in Article 16 of 
Chapter 143A of the General Statutes of this State. 

(b) All functions, powers, duties, and obligations heretofore vested in any 
agency enumerated in Article 16 of Chapter 143A of the General Statutes are 
hereby transferred to and vested in the Department of Revenue, except as 
otherwise provided by the Executive Organization Act of 1973. They shall 
include, by way of extension and not of limitation, the functions of: 

(1) The Commissioner and Department of Revenue, ‘3 
(2) The Department of Tax Research, and 
(3) The State Board of Assessment. (1973, c. 476, s. 186.) 

Editor’s Note. — Article 16 of Chapter 143A 
was repealed by Session Laws 1973, c. 476, 
which enacted this Chapter. 


§ 143B-220. Department of Revenue — head. — The Secretary of Revenue 
shall be the head of the Department. (1973, c. 476, s. 187.) 


§ 143B-221. Department of Revenue — organization. — The Department 
of Revenue shall be organized initially to include the Property Tax 
Commission, the Division of Inheritance and Gift Tax, Division of Privilege 
License, Beverage and Cigarette Tax, Division of Corporate Income and 
Franchise Tax, Division of Individual Income Tax, Division of Sales and Use 
Tax, Division of Intangibles Tax, Division of Gasoline Tax, Division of Audit 
and Collection, Division of Accounts, Division of Planning and Processing, the 
Division of Tax Research, the Ad Valorem Tax Division, and such other 
divisions as may be established under the provisions of the Executive 
Organization Act of 1973. 

The Secretary of Revenue may create and appoint committees and councils 
to consult with and advise him and the subordinate officers of the Department 
on matters relating to the duties, responsibilities, or functions of the 
Department; and he may disband any such committee or council at his 
pleasure. (1973, c. 476, s. 188.) 


Part 2. Property Tax Commission. 


§ 143B-222. Property Tax Commission — creation, powers and duties. — 
There is hereby created the Property Tax Commission with the authority to 
hear and decide appeals concerning the appraisal of the property of public 
service companies (as defined in G.S. 105-333) and to act as a State board of 
equalization and review for the valuation and taxation of property in the State 
as provided for in G.S. 105-290. The Commission shall make rules and 
regulations consistent with the provisions of this Chapter. All rules and 
regulations heretofore adopted by the State Board of Assessment shall remain 
in full force and effect unless and until repealed or superseded by action of the 
Property Tax Commission. All rules and regulations adopted by the 
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Commission shall be enforced by the Department of Revenue. (1973, c. 476, s. 
189.) 


§ 143B-223. Property Tax Commission — members; selection; quorum; 
compensation. — The Property Tax Commission of the Department of 
Revenue shall consist of five members with three appointed by the Governor 
and one each appointed by the Lieutenant Governor and the Speaker of the 
House. The initial members of the Commission shall be the appointed members 
of the State Board of Assessment who shall serve for a period equal to the 
remainder of their current term on the State Board of Assessment, one of 
whose term expires July 1, 1973, and three of whose terms expire July 1, 1975. 
At the end of the respective terms of office of the initial members of the 
Commission, their successors shall be appointed for staggered terms for four 
years and until their successors are appointed and qualify. To achieve the 
staggered terms, the Governor shall make two appointments on July 1, 1973, 
each for four vears and one appointment on July 1, 1975, for four vears. The 
Lieutenant Governor and the Speaker of the House shall make their respective 
appointments on July 1, 1975, for four years. Thereafter, the appointment of 
their successors shall be for terms of four years. 

Any appointment to fill a vacancy on the Commission created by the 
resignation, dismissal, death or disability of a member shall be for the balance 
of the unexpired term. 

The Governor shall have the right to remove any member for misfeasance, 
malfeasance or nonfeasance in accordance with the provisions of G.S. 143B-13 
of the Executive Organization Act of 1973. 

The members of the Commission shall receive per diem and necessary travel 
and subsistence expenses in accordance with the provisions of G.S. 138-5. 

The majority of the Commission shall constitute a quorum for the 
transaction of business. 

All clerical and other services required by the Commission shall be supplied 
by the Secretary of Revenue. (1978, c. 476, s. 190.) 


§ 143B-224. Property Tax Commission — officers. — The Property Tax 
Commission shall have a chairman and a vice-chairman. The chairman shall be 
designated by the Governor from among the members of the Commission to 
serve as chairman at his pleasure. The vice-chairman shall be elected by and 
from the members of the Commission and shall serve for a term of two years 
or until the expiration of his regularly appointed term. (1973, c. 476, s. 191.) 


§ 143B-225. Property Tax Commission — regular and special meetings. 
— The Property Tax Commission shall meet at least once in each quarter and 
may hold special meetings at any time and place within the State at the call of 
the chairman or upon the written request of at least three members. At least 
15 days’ reasonable notice shall be given to each member with respect to each 
special meeting. (1978, c. 476, s. 192.) 


§§ 143B-226 to 143B-245: Reserved for future codification purposes. 


ARTICLE 5. 
Department of Military and Veterans Affairs. 
Part 1. General Provisions. 


§ 143B-246. Department of Military and Veterans Affairs — creation. — 
There is hereby recreated and reconstituted a department to be known as the 
“Department of Military and Veterans Affairs,” with the organization, powers, 
and duties hereafter defined in the Executive Organization Act of 1973. (19738, 
cxb20 heme) 
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§ 143B-247. Department of Military and Veterans Affairs — duties. — It 
shall be the duty of the Department to provide national guard troops trained 
by the State to federal standards; to insure the preparation, coordination, and 
currency of military and civil preparedness plans and the effective conduct of 
emergency operations by all participating agencies to sustain life, prevent, 
minimize, or remedy injury to persons and damage to property resulting from 
disasters caused by enemy attack or other hostile actions or from disasters due 
to natural or man-made causes; and to provide assistance to veterans, their 
families, and their dependents, in obtaining or maintaining privileges, rights, 
and benefits to which they are entitled under federal, State, or local laws. 
(1973, c. 620, s. 2.) 


§ 143B-248. Department of Military and Veterans Affairs — functions. 
— (a) The functions of the Department of Military and Veterans Affairs shall 
comprise, except as otherwise expressly provided by the Executive 
Organization Act of 1973 or by the Constitution of North Carolina, all 
functions of the executive branch of the State in relation to military and 
veterans affairs delineated in the foregoing section [G.S. 143B-247] and further 
including those prescribed powers, duties, and functions enumerated in Article 
18 of Chapter 143A of the General Statutes. 

(b) All such functions, powers, duties, and obligations heretofore vested in 
any agency enumerated in Article 18 of Chapter 143A of the General Statutes 
are hereby transferred to and vested in the Department of Military and 
Veterans Affairs, except as otherwise provided by the Executive Organization 
Act of 1973. They shall include, by way of extension and not of limitation, the 
functions of: 

(1) The Adjutant General’s Department, 
2) The State Civil Defense Agency, 
3) The State Civil Air Patrol, 
4) The Department of Veterans Affairs, 
5) The State Board of Veterans Affairs, 
6) The Armory Commission, and 
(7) The National Guard Mutual Assistance Compact. (19738, c. 620, s. 3.) 

Editor’s Note. — Article 18 of Chapter 143A 
was repealed by Session Laws 1973, c. 620, 
which enacted this Article. 


§ 143B-249. Department of Military and Veterans Affairs — head. — 
The Secretary of Military and Veterans Affairs shall be the head of the 
Department. (1978, c. 620, s. 4.) 


§ 143B-250. Department of Military and Veterans Affairs — 
organization. — The Department of Military and Veterans Affairs shall be 
organized initially to include the Veterans Affairs Commission, the Division of 
Veterans Affairs, the Division of Civil Preparedness, the Division of Civil Air 
Patrol, the Division of the National Guard, and such other divisions as may be 
established under the provisions of the Executive Organization Act of 1973. 
(9 73.4c.620,'s; 5.) 


§ 143B-251. Department of Military and Veterans Affairs — 
confidentiality of records. — Notwithstanding any other provisions of the 
Executive Reorganization [Organization] Act of 1978, no records of the 
Department of Military and Veterans Affairs shall be disclosed or used for any 
purpose except official purposes, and no records shall be disclosed, destroyed or 
used in any manner which is in violation of any existing federal law or 
regulation. Nothing in this Article shall convert records which are the property 
of the federal government into State property. (1973, c. 620, s. 6.) 


( 
( 
( 
( 
( 
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Part 2. Veterans Affairs Commission. 


§ 143B-252. Veterans Affairs Commission — creation, powers and 
duties. — There is hereby created the Veterans Affairs Commission of the 
Department of Military and Veterans Affairs. The Veterans Affairs 
Commission shall have the following functions and duties: 

(1) To advise the Secretary of Military and Veterans Affairs on matters 
relating to the Department’s activities with respect to veterans; 

(2) To maintain a continuing review of the operation of existing programs 
for veterans and their dependents in the State and to make any 
recommendations to the Secretary of Military and Veterans Affairs 
for improvements and additions to such programs to which the 
Secretary shall give due consideration; 

(3) To serve collectively as a liaison between the Department and the 
veterans organizations represented on the Commission; 

(4) To promulgate rules and regulations concerning the awarding of 
scholarships for children of North Carolina veterans as provided by 
Article 4 of Chapter 165 of the General Statutes of North Carolina. 
The Commission shall make rules and regulations consistent with the 
provisions of this Chapter. All rules and regulations not inconsistent 
with the provisions of this Chapter heretofore adopted by the State 
Board of Veterans Affairs shall remain in full force and effect unless 
and until repealed or superseded by action of the Veterans Affairs 
Commission. All rules and regulations adopted by the Commission 
shall be enforced by the Department of Military and Veterans Affairs; 
and 

(5) To advise the Secretary of Military and Veterans Affairs on any 
matter the Secretary may refer to it. (1978, c. 620, s. 7.) 


§ 143B-253. Veterans Affairs Commission — members; selection; 
quorum; compensation. — The Veterans Affairs Commission shall consist of 
five voting members all of whom shall be veterans, appointed by the Governor 
for five-year terms. In making these appointments, the Governor shall insure 
that both major political parties will be continuously represented on the 
Veterans Affairs Commission. 

Initial members of the Commission shall be the appointed members of the 
present State Board of Veterans Affairs who shall serve for a period equal to 
the remainder of their current terms on the State Board of Veterans Affairs, 
one of whose appointment expires May 16, 1973; one of whose appointment 
expires May 16, 1974; one of whose appointment expires May 16, 1975; one of 
whose appointment expires May 16, 1976; and one of whose appointment 
expires May 16, 1977. At the end of the respective terms of office of the initial 
members of the Commission, the appointments of all members shall be for 
terms of five years and until their successors are appointed and qualify. Any 
appointment to fill a vacancy on the Commission created by the resignation, 
dismissal, death, or disability of a member shall be for the balance of the 
unexpired term. The Governor shall have the power to remove any member of 
the Commission from office in accordance with the provisions of G.S. 143B-13 
of the Executive Organization Act of 1973. In addition to the five members 
appointed by the Governor, the department commander or official head of each 
veterans organization which has been chartered by an act of the United States 
Congress and is legally constituted and operating in this State pursuant to said 
Chapter may serve, at his option, as an ex officio, nonvoting member of the 
Commission. 

The Governor shall designate one member of the Commission to serve as 
chairman to serve at the pleasure of the Governor. 

Members of the Commission shall receive per diem and necessary travel and 
subsistence expenses in accordance with the provisions of G.S. 1388-5. 


454 


§ 143B-253 CH. 143B. EXECUTIVE ORGANIZATION ACT OF 1973 § 143B-253 


A majority of the Commission shall constitute a quorum for the transaction 
of business. 

The Veterans Affairs Commission shall meet at least twice per year and may 
hold special meetings at any time and place within the State at the call of the 
chairman or upon the written request of at least three members. 

All clerical and other services required by the Commission shall be provided 
by the Secretary of Military and Veterans Affairs. (1978, c. 620, s. 8.) 
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Chapter 144. 
State Flag, Motto and Colors. 


Sec. Sec. 
144-1. State flag. 144-4. Flags to be displayed at county 
144-2. State motto. courthouses. 
144-3. Flags to be displayed on public buildings 144-5. Flags to conform to law. 
and institutions. 144-6. State colors. 


§ 144-1. State flag. — The flag of North Carolina shall consist of a blue 
union, containing in the center thereof a white star with the letter “N” in gilt 
on the left and the letter “C” in gilt on the right of said star, the circle 
containing the same to be one third the width of said union. The fly of the flag 
shall consist of two equally proportioned bars, the upper bar to be red, the 
lower bar to be white; the length of the bars horizontally shall be equal to the 
perpendicular length of the union, and the total length of the flag shall be one 
third more than its width. Above the star in the center of the union there shall 
be a gilt scroll in semicircular form, containing in black letters this inscription: 
“May 20th, 1775,” and below the star there shall be a similar scroll containing 
in black letters the inscription: “April 12th, 1776.” (1885, c. 291; Rev., s. 5321; C. 
SiS! (p00) 


§ 144-2. State motto.—The words “esse quam videri’ are hereby adopted as 
the motto of this State, and as such shall be engraved on the great seal of 
North Carolina and likewise at the foot of the coat of arms of the State as a 
part thereof. On the coat of arms, in addition to the motto, at the bottom, there 
shall be inscribed at the top the words, “May 20th, 1775.” (1893, c. 145; Rev., s. 
9020; C.S., 8. 7536.) 


§ 144-3. Flags to be displayed on public buildings and institutions.—The 
board of trustees or managers of the several State institutions and public 
buildings shall provide a North Carolina flag, of such dimensions and material 
as they may deem best, and the same shall be displayed from a staff upon the 
top of each and every such building, at all times except during inclement 
weather, and upon the death of any State officer or any prominent citizen the 
flag shall be put at half-mast until the burial of such person has taken place. 
(1907 S01 8887s 2 Geos 1 oode) 


§ 144-4. Flags to be displayed at county courthouses.—The boards of 
county commissioners of the several counties in this State shall likewise 
authorize the procuring of a North Carolina flag, to be displayed either on a 
staff upon the top or draped behind the judge’s stand, in each and every court- 
house in the State, and the State flag shall be displayed at each and every 
term of court held, and on such other public occasions as the commissioners 
may deem proper. (1907, c. 838, s. 3; C. S., s. 7538.) 


§ 144-5. Flags to conform to law.—No State flag shall be allowed in or over 
any building here mentioned unless such flag conforms to the description of the 
State flag contained in this chapter. (1907, c. 838, s. 4; C. S., s. 7539.) 


§ 144-6. State colors.—Red and blue, of shades as adopted and appearing in 
the North Carolina State flag and the American flag, shall be, and hereby are, 
declared to be the official State colors for the State of North Carolina. 

The use of such official State colors on ribbons attached to State documents 
with the Great Seal and/or seals of State departments is permissive and 
discretionary but not directory. (1945, ¢c. 878.) 


456 


§ 145-1 CH. 145. STATE FLOWER, ETC. § 145-8 


Chapter 145. 
State Flower, Bird, Tree, Shell, Mammal, Fish, Insect and Stone. 


Sec. Sec. 

145-1. State flower. 145-5. State mammal. 
145-2. State bird. 145-6. State saltwater fish. 
145-3. State tree. 145-7. State insect. 

145-4. State shell. 145-8. State stone. 


§ 145-1. State flower.—The dogwood is hereby adopted as the official 
flower of the State of North Carolina. (1941, c. 289.) 


§ 145-2. State bird.—The cardinal is hereby declared to be the official State 
bird of North Carolina. (1943, c. 595.) 


§ 145-3. State tree.—The pine is hereby adopted as the official State tree of 
the State of North Carolina. (1968, c. 41.) 


§ 145-4. State shell.—The Scotch bonnet is hereby adopted as the official 
State shell of the State of North Carolina. (1965, c. 681.) 


§ 145-5. State mammal. — The gray squirrel (Sciurus carolinensis) is 
hereby adopted as the official State mammal of the State of North Carolina. 
(1969, ce. 1207.) 


§ 145-6. State saltwater fish. — The channel bass (red drum) is hereby 
adopted as the official State saltwater fish of the State of North Carolina. 
(1971, c. 274.) 


§ 145-7. State insect. — The honeybee is hereby adopted as the official 
State insect of the State of North Carolina. (1973, c. 55.) 


§ 145-8. State stone.—The emerald is hereby adopted as the official State 
precious stone of the State of North Carolina. (1973, c. 136, s. 1.) 
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Chapter 146. 
State Lands. 


SUBCHAPTER I. UNALLOCATED 
STATE LANDS. 


Article 1. 
General Provisions. 


Sec. 
146-1. Intent of Subchapter. 
146-2. Department of Administration given 


eontrol of certain State lands; 


general powers. 
Article 2. 


Dispositions. 


146-3. What lands may be sold. 

146-4. Sales of certain lands; procedure; deeds; 
disposition of proceeds. 

146-5. Reservation to the State. 

146-6. Title to land raised from navigable 
water. 

146-6.1. Protection of marshes and tidelands. 

146-7. Sale of timber’ rights; procedure; 
instruments conveying rights; 
disposition of proceeds. 

146-8. Disposition of mineral deposits in State 
lands under water. 

146-9. Disposition of mineral deposits in State 
lands not under water. 


146-10. Leases. 

146-11. Easements, rights-of-way, ete. 

146-12. Easements in lands covered by water. 

146-13. Erection of piers on State lakes 
restricted. 

146-14. Proceeds of dispositions of certain 
State lands. 

146-15. Definition of net proceeds. 


Article 3. 


Discovery and Reclamation. 


146-16. Department of Administration to 
supervise. 

146-17. Mapping and discovery agreements. 

Article 4. 

Miscellaneous Provisions. 

146-18. Recreational use of State lakes 
regulated. 

146-19. Fishing license fees for nonresidents of 


counties in which State lakes are 
situated. 
146-20. Forfeiture for failure to register deeds. 


SUBCHAPTER II. ALLOCATED 
STATE LANDS. 


Article 5. 


General Provisions. 
146-21. Intent of Subchapter. 


Article 6. 


Acquisitions. 
Sec. 
146-22. All acquisitions to be made _ by 
Department of Administration. 
146-22.1. Acquisition of property. 
146-23. Agency must file statement of needs; 
Department must investigate. 
146-24. Procedure for purchase or condemna- 
tion. 
146-24.1. The power of eminent domain. 
146-25. Leases and rentals. 
146-26. Donations and devises to State. 
146-26.1. Relocation assistance. 


Article 7. 
Dispositions. 


146-27. All sales, leases, and rentals to be made 
by Department of Administration. 
Agency must file application with 

Department; Department must 
investigate. 
Procedure for sale, lease, or rental. 


Application of net proceeds. 


146-28. 


146-29. 
146-30. 


Article 8. 


Miscellaneous Provisions. 


146-31. Right of appeal to Governor and 


Council of State. 


146-32. Exemptions as to leases, ete. 


146-33. State agencies to locate and mark 
boundaries of lands. 

146-34. Agencies may establish agreed 
boundaries. 

146-35. Severance approval delegation. 


146-36. Acquisitions for and conveyances to 


federal government. 


SUBCHAPTER Ill. ENTRIES AND 
GRANTS. 
Article 9. 
General Provisions. 


146-37. 
146-38. 
146-39. 


Intent of Subchapter. 
Pending entries. 
Void grants; not color of title. 


Article 10. 


Surveys. 
146-40. 
146-41. 
146-42. 


Record of surveys to be kept. 

Former surveys recorded. 

What record must show; received as 
evidence. 
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Sec. 
146-43. 


146-44. 
146-45. 


146-46. 
146-47. 


146-48. 
146-49. 
146-50. 
146-51. 
146-52. 
146-53. 
146-54. 
146-55. 
146-56. 
146-57. 
146-58. 
146-59. 


146-60. 


146-61. 
146-62. 


146-63. 
SUB 


146-64. 


CH. 146. STATE LANDS 


Article 11. 


Grants. 


Cutting timber on land before ob- 
taining a grant. 

Card index system for grants. 

Grant of Moore’s Creek Battlefield 
authorized. 


Article 12. 
Correction of Grants. 


When grants may issue. 

Change of county line before grant 
issued or registered. 

Entries in wrong county. 

Errors in surveys of plots corrected. 

Resurvey of lands to correct grants. 

Lost seal replaced. 

Errors in grants corrected. 

Irregular entries validated. 

Grant signed by deputy Secretary of 
State validated. 

Registration of grants. 

Time for registering grants extended. 

Time for registering grants and other 
instruments extended. 

Time for registering grants further 
extended. 

Time for registering grants or copies 
extended. 

Further extension of time for 
istering grants or copies. 


Article 13. 


reg- 


Grants Vacated. 


Civil action to vacate grant. 

Judgment recorded in Secretary 
State’s office. 

Action by State to vacate grants. 


CHAPTER IV. MISCELLANEOUS. 
Article 14. 


of 


General Provisions. 


Definitions. 


Editor’s Note — Most of the cases cited in 
the annotations under the various sections of 
this Chapter were decided under corresponding 


§ 1 


Sec. 


146-65. 
146-66. 


146-67. 
146-68. 
146-69. 
146-70. 


146-71. 
146-72. 
146-73. 


146-74. 
146-75. 
146-76. 


146-77. 
146-78. 


146-79. 
146-80. 
146-81. 
146-82. 


146-83. 


§ 146-1 


Exemptions from Chapter. 

Voidability of transactions contrary to 
Chapter. 

Governor to employ persons. 

Statutes of limitations. 

Service on State in land actions. 

Institution of land actions by the State. 


Article 15. 


State Land Fund. 


State Land Fund created. 
Purpose. 
Administration. 


Article 16. 
Form of Conveyances. 


Approval of conveyances. 

Execution; signature; attestation; seal. 

Exclusive method of conveying State 
lands. 

Admission to registration in counties. 

Validation of conveyances of state- 
owned lands. 


Article 17. 
Title in State. 


Title presumed in the State; tax titles. 

Statute of limitations. 

Title to lands sold for taxes. 

Protection of interest in lands sold for 
taxes. 


Article 18. 
Miscellaneous. 


Vested rights protected. 


sections of this Chapter as it stood before its 
revision in 1959, or under earlier statutes from 
which they derived. 


SUBCHAPTER I. UNALLOCATED STATE LANDS. 


ARTICLE 1. 


General Provisions. 


46-1. Intent of Subchapter. 





It is the purpose and intent of this 
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Subchapter to vest in the Department of Administration, subject to rules and 
regulations adopted by the Governor and approved by the Council of State as 
hereinafter provided, responsibility for the management, control and 
disposition of all vacant and unappropriated lands, swamplands, lands 
acquired by the State by virtue of being sold for taxes, and submerged lands, 
title to which is vested in the State or in any State agency, to be exercised 
subject to the provisions of this Subchapter. (1959, c. 683, s. 1.) 

Ownership, Use and Control,” see 46 N.C.L. 
Rev. 779 (1968). 


Editor’s Note.—For article on “Estuarine 
Land of North Carolina: Legal Aspect of 


§ 146-2. Department of Administration given control of certain State 
lands; general powers. The power to manage, control, and dispose of the 
vacant and unappropriated lands, swamplands, lands acquired by the State by 
virtue of being sold for taxes, and submerged lands is hereby vested in the 
Department of Administration, subject to rules and regulations adopted by the 
Governor and approved by the Council of State, and subject to the provisions of 
this subchapter. The Department of Administration shall have the following 
general powers and duties with respect to those lands: 

(1) To take such measures as it deems necessary to establish, protect, 
preserve, and enhance the interest of the State in those lands, and to 
call upon the Attorney General for legal assistance in performing this 
duty. 

(2) Subject to the approval of the Governor and Council of State, to adopt 
such rules and regulations at it may deem necessary to carry out its 
duties under the provisions of this Subchapter. (1959, c. 683, s. 1.) 





ARTICLE 2. 
Is positions. 


§ 146-3. What lands may be sold. — Any State lands may be disposed of 
by the State in the manner prescribed in this Chapter, with the following 
exceptions: 

(1) No submerged lands may be conveyed in fee, but easements therein 
may be granted, as provided in this Subchapter. 

(2) No natural lake belonging to the State or to any State agency on 
January 1, 1959, and having an area of 50 acres or more, may be in 
any manner disposed of, but all such lakes shall be retained by the 
State for the use and benefit of all the people of the State and 
administered as provided for other recreational areas owned by the 
State. (1854-5, c. 21; R.C., c. 42, s. 1: Code,s. 2751: Rev. s 169a" 19 lee: 
8; C.S., ss. 7540, 7544; 1929, c. 165; G. S., ss. 146-1, 146-7, 146-12; 1959, 
GeOSousils) 





Editor’s Note. — For note on defining 
navigable waters and the application of the 
public trust doctrine on North Carolina, see 49 
N.C.L. Rev. 888 (1971). 

Ownership of Foreshore Remains in State. 
—There is nothing in this section or § 146-64 to 
change the general rule that ownership of the 
foreshore remains in the State. On the 
contrary, it is noteworthy that a special class 
was created for the protection of the foreshore 
and the marginal seas. Therefore littoral rights 
do not include ownership of the foreshore. 
Carolina Beach Fishing Pier, Ine. v. Town of 
Carolina Beach, 277 N.C. 297, 177 S2:2d«513 
(1970). 


Local Act Controlling over Inconsistent 
Provision of Subdivision (1). — Session Laws 
1963, c. 511, which granted the town of Carolina 
Beach title in reclaimed seashore lands down to 
the low watermark controls over’ an 
inconsistent provision in subdivision (1) of this 
section which provides that State land under 
navigable waters cannot be conveyed in fee. 
Carolina Beach Fishing Pier, Inc. v. Town of 
Carolina’ Beach, -277' N.C. 297 177 S.Ee2d 51d 
(i970). 

Stated in Capune v. Robbins, 273 N.C. 581, 
160 S.E.2d 881 (1968). 
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§ 146-4. Sales of certain lands; procedure; deeds; disposition of 
proceeds. — The Department of Administration may sell the vacant and 
unappropriated lands, swamplands, and lands acquired by the State by virtue 
of being sold for taxes, at public or private sale, at such times, upon such 
consideration, in such portions, and upon such terms as are deemed proper 
by the Department and approved by the Governor and Council of State. 
Every deed conveying any part of those lands in fee shall be executed in the 
manner required by G.S. 146-74 through 146-78, and shall be approved by the 
Governor and Council of State as therein required. The net proceeds of all 
such sales of those lands shall be paid into the State Literary Fund. Whenever 
negotiations are begun by the Department for the purpose of selling swamp- 
land or the timber thereon, the Department shall promptly notify the State 
Board of Education of that fact. If the Board deems the proposed sale in- 
advisable, it may so inform the Governor and Council of State, who may 
give due consideration to the representations of the Board in determining 
whether to approve or disapprove the proposed transaction. (R. C., ¢c. 66, s. 12; 
Piao C104 9s) 23 Code nse eo Ato lo 2020-7 1660" c, 240, Se 4 Revs 4049: 
C.S.,s. 7621; G.S., s. 146-94; 1959, c. 683, s. 1.) 


§ 146-5. Reservation to the State. — In any sale of the vacant and 
unappropriated lands or swamplands by the State, the following powers may 
be expressly reserved to the State, to be exercised according to law: 

(1) The State may make any reasonable and expedient regulations 
respecting the repair of the canals which have been cut by the State, 
or the enlargement of such canals. 

(2) The State may impose taxes on the lands benefited by those canals for 
their repair, and they shall not be closed. 

(3) The navigation of the canals shall be free to all persons, subject to a 
right in the State to impose tolls. 

(4) All landowners on the canals may drain into them, subject only to such 
general regulations as now are or hereafter may be made by law in 
such cases. 

(5) The roads along the banks of the canals shall be public roads. (1872-3, 
o nae 008 s. 2034; Rev., s. 4050; C. S., s..7622; G. S., s. 146-95; 1959, 
Ce Sx.) 


§ 146-6. Title to land raised from navigable water.—(a) If any land is, by 
any process of nature or as a result of the erection of any pier, jetty or 
breakwater, raised above the high watermark of any navigable water, title 
thereto shall vest in the owner of that land which, immediately prior to the 
raising of the land in question, directly adjoined the navigable water. The tract, 
title to which is thus vested in a riparian owner, shall include only the front of 
his formerly riparian tract and shall be confined within extensions of his 
property lines, which extensions shall be perpendicular to the channel, or main 
watercourses. 

(b) If any land is, by act of man, raised above the high watermark of any 
navigable water by filling, except such filling be to reclaim lands theretofore 
lost to the owner by natural causes or as otherwise provided under the proviso 
of subsection (d), title thereto shall vest in the State and the land so raised 
shall become a part of the vacant and unappropriated lands of the State, unless 
the Governor and Council of State shall have previously approved, in the 
manner provided in subsection (c) of this section, the commission of the act 
which caused the raising of the land in question. 

(c) If any owner of land adjoining any navigable water desires to fill in the 
area immediately in front of his land, he may apply to the Department of 
Administration for an easement to make such fill. The applicant shall deliver 
to each owner of riparian property adjoining that of the applicant, a copy of the 
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application filed with the Department of Administration, and each such 
riparian owner shall have 30 days from the date of such service to file with the 
Department of Administration written objections to the granting of the 
proposed easement. If the Department of Administration finds that the 
proposed fill will not impede navigation or otherwise interfere with the use of 
the navigable water by the public or injure any adjoining riparian owner, it 
shall issue to such applicant an easement to fill and shall fix the consideration 
to be paid for the easement, subject to the approval of the Governor and 
Council of State in each instance. The granting by the State of the permit or 
easement so to fill shall be deemed conclusive evidence and proof that the 
applicant has complied with all requisite conditions precedent to the issuance 
of such permit or easement, and his right shall not thereafter be subject to 
challenge by reason of any alleged omission on his part. None of the provisions 
of this section shall relieve any riparian owner of the requirements imposed by 
the applicable laws and regulations of the United States. Upon completion of 
such filling, the Governor and Council of State may, upon request, direct the 
execution of a quitclaim deed therefor to the owner to whom the easement was 
granted, conveying the land so raised, upon such terms as are deemed proper 
by the Department and approved by the Governor and Council of State. 

(d) If an island is, by any process of nature or by act of man, formed in any 
navigable water, title to such island shall vest in the State and the island shall 
become a part of the vacant and unappropriated lands of the State. Provided, 
however, that if in any process of dredging, by either the State or federal 
government, for the purpose of deepening any harbor or inland waterway, or 
clearing out or creating the same, a deposit of the excavated material is made 
upon the lands of any owner, and title to which at the time is not vested in 
either the State or federal government, or any other person, whether such 
excavation be deposited with or without the approval of the owner or owners of 
such lands, all such additions to lands shall accrue to the use and benefit of the 
owner or owners of the land or lands on which such deposit shall have been 
made, and such owner or owners shall be deemed vested in fee simple with the 
title to the same. 

(e) The Governor and Council of State may, upon proof satisfactory to them 
that any land has been raised above the high watermark of any navigable 
water by any process of nature or by the erection of any pier, jetty or 
breakwater, and that this, or any other provision of this section vests title in 
the riparian owner thereof, whenever it may be necessary to do so in order to 
establish clear title to such land in the riparian owner, direct execution of a 
quitclaim deed thereto, conveying to such owner all of the State’s right, title, 
and interest in such raised land. (1959, c. 6838, s. 1.) 

Applied in Carolina Beach Fishing Pier, Inc. 

v. Town of Carolina Beach, 277 N.C. 297, 177 
S.E.2d 518 (1970). 


§ 146-6.1. Protection of marshes and tidelands.—(a) Any person, firm, or 
corporation owning, leasing, or otherwise being in_ possession of 
power-operated earth moving equipment operating or to be operated in or on 
publicly owned tidelands, publicly owned beaches, publicly owned marshlands, 
or navigable waters within the State shall register the same with the 
Department of Water Resources on or before October 1, 1967. Registration as 
herein provided shall also be required for power-operated equipment used in 
projects of hauling and placing materials of any sort in areas below the mean 
high tide. As used herein, the term power-operated earth-moving equipment 
shall include, but not be limited to, dredges, draglines, bulldozers, motor 
graders, trucks and like equipment. Unregistered equipment may be used to 
supplement registered equipment in construction of approved projects. 

(bo) A registration number shall be assigned to each machine registered, 
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which number shall be displayed in letters not less than six inches high on the 
top and side of each machine. 

(c) Registration of equipment as provided herein shall be renewed annually. 
A fee of three dollars ($3.00) shall be charged for the registration of each 
machine, and a fee of three dollars ($3.00) shall be charged for each annual 
renewal. Revenue from registration fees shall be applied to the cost of 
administering this section, including, but not limited to, the employment of 
personnel and the purchase and operation of equipment and supplies. 

(d) Any change of ownership of equipment registered under this section, 
whether by lease, sale or other disposition shall be reported in writing to the 
Department of Water Resources or its successor, which report shall include the 
name and address of the person, firm or corporation to whom the transfer is 
made, and such person, firm or corporation shall within 10 days from the date 
of transfer, register such equipment with the Department of Water Resources 
as heretofore set forth. 

(e) Nothing contained herein shall be construed to prevent use of any and al! 
equipment for emergency use in repairing damage caused by hurricanes or like 
catastrophe, whether or not such equipment is registered and a permit issued 
as herein provided. 

(f) The Department of Water Resources or its successor shall be responsible 
for the administration of this section. 

(g) This section shall apply to all persons, firms, or corporations owning or 
operating earth moving equipment in publicly owned tidelands, publicly owned 
marshlands and navigable waters within the State, excepting, however, 
equipment owned by the United States of America, the State of North Carolina 
or political subdivision thereof. 

(h) Any person, firm, or corporation violating the provisions of this section 
shall be guilty of a misdemeanor. 

(i) Any person, firm, or corporation aggrieved by any decision rendered 
under the provisions of this section may appeal therefrom as provided by 
Chapter 148, Article 33 of the General Statutes of North Carolina. (1967, c. 
907.) 

Editor’s Note.—For note on preservation of 
the estuarine zone, see 49 N.C.L. Rev. 964 
(1971). 


§ 146-7. Sale of timber rights; procedure; instruments conveying rights; 
disposition of proceeds. — The Department of Administration may sell 
timber rights in the vacant and unappropriated lands, swamplands, and lands 
acquired by the State by virtue of being sold for taxes, at public or private sale, 
at such times, upon such consideration, in such portions, and upon such terms 
as are deemed proper by the Department and approved by the Governor and 
Council of State. Every instrument conveying timber rights shall be executed 
in the manner required of deeds by G. S. 146-74 through 146-78, and shall be 
approved by the Governor and Council of State as therein required, or by the 
agency designated by the Governor and Council of State to approve 
conveyances of such rights. The net proceeds of all sales of timber from those 
lands shall be paid into the State Literary Fund. (1959, c. 683, s. 1.) 


§ 146-8. Disposition of mineral deposits in State lands under water. — 
The State, acting at the request of the Department of Conservation and 
Development, is fully authorized and empowered to sell, lease, or otherwise 
dispose of any and all mineral deposits belonging to the State which may be 
found in the bottoms of any sounds, rivers, creeks, or other waters of the State. 
The State, acting at the request of the Department of Conservation and 
Development, is authorized and empowered to convey or lease to such person or 
persons as it may, in its discretion, determine, the right to take, dig, and 
remove from such bottoms such mineral deposits found therein belonging to 
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the State as may be sold, leased, or other wise disposed of to them by the State. 
The State, acting at the request of the Department of Conservation and 
Development, is authorized to grant to any person, firm, or corporation, within 
designated boundaries for definite periods of time, the right to such mineral 
deposits, of to sell, lease, or otherwise dispose of same upon such other terms 
and conditions as may be deemed wise and expedient by the State and to the 
best interest of the State. Before any such sale, lease, or contract is made, it 
shall be approved by the Department of Administration and by the Governor 
and Council of State. 

Any sale, lease, or other disposition of such mineral deposits shall be made 
subject to all rights of navigation and subject to such other terms and 
conditions as may be imposed by the State. 

The net proceeds derived from the sale, lease, or other disposition of such 
mineral deposits shall be paid into the treasury of the State, but the same shall 
be used exclusively by the Department of Conservation and Development in 
paying the costs of administration of this section and for the development and 
conservation of the natural resources of the State, including any advertising 
program which may be adopted for such purpose, all of which shall be subject 
to the approval of the Governor, acting by and with the advice of the Council of 
Statesul9aiicezeouG. 5. 8. 113-262, 909 er bsasees) 


§ 146-9. Disposition of mineral deposits in State lands not under water. 
— The Department of Administration may sell, lease, or otherwise dispose of 
mineral rights or deposits in the vacant and unappropriated lands, 
swamplands, and lands acquired by the State by virtue of being sold for taxes, 
not lying beneath the waters of the State, at such times, upon such 
consideration, in such portions, and upon such terms as are deemed proper by 
the Department and approved by the Governor and Council of State. Every 
instrument conveying such rights shall be executed in the manner required of 
deeds by G. S. 146-74 through 146-78, and shall be approved by the Governor 
and Council of State as therein provided, or by the agency designated by the 
Governor and Council of State to approve conveyances of such rights. The net 
proceeds of dispositions of all such mineral rights or deposits shall be paid into 
the State Literary Fund. (1959, c. 683, s. 1.) 


§ 146-10. Leases. — The Department of Administration may lease or rent 
the vacant and unappropriated lands, swamplands, and lands acquired by the 
State by virtue of being sold for taxes, at such times, upon such consideration, 
in such portions, and upon such terms as it may deem proper. Every lease or 
rental of such lands by the Department shall be approved by the Governor and 
Council of State, or by the agency designated by the Governor and Council of 
State to approve such leases and rentals. (1959, c. 683, s. 1.) 


§ 146-11. Easements, rights-of-way, etc. — The Department of 
Administration may grant easements, rights-of-way, dumping rights and other 
interests in State lands, for the purpose of 

(1) Cooperating with the federal government, 
(2) Utilizing the natural resources of the State, or 
(3) Otherwise serving the public interest. 

The Department shall fix the terms and consideration upon which such 
rights may be granted. Every instrument conveying such interests shall be 
executed in the manner required of deeds by G. S. 146-74 through 146-78, and 
shall be approved by the Governor and Council of State as therein provided, or 
by the agency designated by the Governor and Council of State to approve 
conveyances of such interests. (1959, c. 683, s. 1.) 


§ 146-12. Easements in lands covered by water. — The Department of 
Administration may grant, to adjoining riparian owners, easements in lands 
covered by navigable waters or by the waters of any lake owned by the State 
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§ 146-13 
for such purposes and upon such conditions as it may deem proper, with the 
approval of the Governor and Council of State. The Department may, with the 
approval of the Governor and Council of State, revoke any such easement upon 
the violation by the grantee or his assigns of the conditions upon which it was 
granted. 

Every such easement shall include only the front of the tract owned by the 
riparian owner to whom the easement is granted, shall extend no further than 
the deep water, and shall in no respect obstruct or impair navigation. 

When any such easement is granted in front of the lands of any incorporated 
town, the governing body of the town shall regulate the line on deep water to 
which wharves may be built. (1854-5, c. 21; R. C., c. 42, s. 1; Code, s. 2751; 1889, 
canon; 1891, c. 532; 1893> ce; 4.17; 349; 1901, -c1364; Revs, s.,1696;.C..S., s. 7543: 


G.S., s. 146-6; 1959, c. 683, s. 1.) 


Jurisdiction of City. — In State v. Eason, 
114 N. C. 787, 19 S. E. 88 (1894), it was held that 
a city whose limits extended to a navigable 
stream has jurisdiction only to the 
low watermark. 

Entry by Riparian Owner. — Navigable 
waters may be entered to the deep water line, 
for wharfage purposes. Barfoot v. Willis, 178 
N.C. 200, 100 S.E. 303 (1919), but this right of 
entry is restricted to a riparian owner, and 
applies only to his immediate water front. Bond 
v. Wool, 107 N.C. 139, 12 S.E. 281 (1890). 

A grant to a riparian owner of land covered 
by navigable water conveys only an easement 
therein, and a deed of the land adjoining the 
navigable water conveys the easement in the 
land covered by the water. Shephard’s Point 
Land Co. v. Atlantic Hotel, 182 N.C. 517, 44S.E. 
39 (1908). 

Regulating Deep Water’ Line by 
Mandamus. — Mandamus will lie by the 
riparian owner of land lying within the limits 
of an incorporated town, or city, to compel the 
town or city to “regulate the deep water line to 
which wharves may be built” as required by 
this section. Wool v. Town of Edenton, 115 N.C. 
10, 20 S.E. 165 (1894). 

Prior to this case the court had held, because 
of the former wording of the statute, that a 
riparian owner in a city could not make an 
entry and the Secretary of State could not issue 
a grant until the line of deep water had been 


regulated by the municipal corporation. Wool v. 
Saunders, 108 N.C. 729, 13 S.E. 294 (1891). 

Rights Go with Land. — Riparian rights 
being incident to land abutting on navigable 
water cannot be conveyed without a conveyance 
of such land, and lands covered by navigable 
water are subject to entry only by the owner of 
the land abutting thereon. Zimmerman v. 
Robinson, 114 N.C. 39, 19 S.E. 102 (1874); Land 
Co. v. Hotel, 184 N.C. 397, 46 S.E. 749 (1904). An 
adjacent riparian owner acquires only an ease- 
ment in the bed of navigable waters in front 
of his shore lots for the purpose of building a 
wharf. Atlantic & N.C.R.R. v. Way, 172 N.C. 
774, 90 S.E. 937 (1916). 

Fishing Rights. — The right to build a 
wharf in front of riparian property does not 
give the riparian owner exclusive fishing 
privilege in the navigable part of the stream on 
which his property fronts. But the riparian 
owner will be _ protected from  wrongtul 
interference. Beil v. Smith, 171 N.C. 116, 87 
S.E. 987 (1916). 

Erroneous Survey of Deep Water Line. — 
In case the line marked out is not the deep 
water line a riparian owner has a right to have 
the error corrected, and he will not be estopped 
because of a grant had under the erroneous 
survey. Wool v. Town of Edenton, 117 N.C. 1, 23 
S.E. 40 (1895). 

Quoted in Capune v. Robbins, 273 N.C. 581, 
160 S.E.2d 881 (1968). 


§ 146-13. Erection of piers on State lakes restricted. — No person, firm, 
or corporation shall erect upon the floor of, or in or upon, the waters of any 
State lake, any dock, pier, pavilion, boathouse, bathhouse, or other structure, 
without first having secured a permit to do so from the Department of 
Administration, or from the agency designated by the Department to issue 
such permits. Each permit shall set forth in required detail the size, cost, and 
nature of such structure; and any person, firm, or corporation erecting any 
such structure without a proper permit or not in accordance with the 
specifications of such permit shall be guilty of a misdemeanor and upon 
conviction shall be fined not more than fifty dollars ($50.00) or imprisoned not 
exceeding 30 days. The State may immediately proceed to remove such 
unlawful structure through due process of law, or may abate or remove the 
same as a nuisance after five days’ notice. (1933, c. 516, s. 3; G. S., s. 146-10; 
1959, c. 683)-5.415) 
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§ 146-14. Proceeds of dispositions of certain State lands. — The net 
proceeds of all sales, leases, rentals, or other dispositions of the vacant and 
unappropriated lands, swamplands, and lands acquired by the State by virtue 
of being sold for taxes, and all interests and rights therein, shall be paid into 
the State Literary Fund, except as otherwise provided in this Chapter. (1959, c. 
683, s. 1.) 


§ 146-15. Definition of net proceeds. — For the purposes of this 
Subchapter, the term “net proceeds” means the gross amount received from the 
sale, lease, rental, or other disposition of any State lands, less 

(1) Such expenses incurred incident to that sale, lease, rental, or other 
disposition as may be allowed under rules and regulations adopted by 
the Governor and approved by the Council of State; 

(2) Amounts paid pursuant to G. 8S. 105-296.1 if any; and 

(3) A service charge to be paid into the State Land Fund. 

The amount or rate of such service charge shall be fixed by rules and 
regulations adopted by the Governor and approved by the Council of State, but 
as to any particular sale, lease, rental, or other disposition, it shall not ex- 
ceed ten percent (10%) of the gross amount received from such sale, lease, 
rental, or other disposition. Notwithstanding any other provision of this 
Subchapter, no service charge shall be paid into the State Land Fund from 
proceeds derived from the sale of land or products of land owned or held 
for the use of the Wildlife Resources Commission, or purchased or ac- 
quired with funds of the Wildlife Resources Commission. (1959, c. 683, s. 1.) 

Editor’s Note. — The reference in this Act by Session Laws 1971, c. 806. See now § 


section to § 105-296.1 is to that section as it 105-279. 
existed before the revision of the Machinery 


ARTICLE 3. 
Mscovery and Reclamation. 


§ 146-16. Department of Administration to supervise. — The Department 
of Administration shal! be responsible for discovering, inventorying, 
surveying, and reclaiming the vacant and unappropriated lands, swamplands, 
and lands acquired by the State by virtue of being sold for taxes, and shall take 
ail measures necessary to that end. All expenses incurred in the performance of 
these activities shall be paid from the State Land Fund, unless otherwise 
provided by the General Assembly. (1959, c. 683, s. 1.) 


§ 146-17. Mapping and discovery agreements. — The Department of 
Administration, acting on behalf of the State, for the purpose of discovering 
State lands, may, with the approval of the Governor and Council of State, enter 
into agreements with counties, municipalities, persons, firms, and corporations 
providing for the discovery of State land by the systematic mapping of the 
counties of the State and by other appropriate means. All expenses incurred by 
the Department incident to such mapping and discovery agreements shall be 
paid from the State Land Fund, unless otherwise provided by the General 
Assembly. (1959, c. 6838, s. 1.) 


ARTICLE 4. 
Miscellaneous Provisions. 


§ 146-18. Recreational use of State lakes regulated. — A|I recreation, 
except hunting and fishing, in, upon, or above any or all of the State lakes 
referred to in this Subchapter may be regulated in the public interest by the 
State agency having administrative authority over these areas. (1933, c. 516, s. 
1;G.S., s. 146-8; 1959, c. 688, s. 1.) 
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§ 146-19. Fishing license fees for nonresidents of counties in which State 
lakes are situated. — The Wildlife Resources Commission, through its 


authorized agent or agents, is hereby authorized to require of nonresidents of 
the county within which a State lake is situated a daily or weekly permit in lieu 
of the regular “resident State license” for fishing with hook and line or rod and 
reel within said lake in accordance with the regulations of the Commission 
relating to said lake. Except for the provisions of this section, the laws and 
regulations dealing with the issuance of fishing permits by said Commission 
must be complied with. (1938, c. 516, s. 4; G.S., s. 146-11; 1959, c. 688, s. 1.) 


§ 146-20. Forfeiture for failure to register deeds. All the grants and 
deeds for swamplands made prior to November 1, 1888, must have been proved 
and registered, in the county where the lands are situate, within 12 months 
from November 1, 1883, and every such grant or deed, not being so registered 
within that time, shall be void, and the title of the proprietor in such lands 
shall revert to the State; but the provisions of this section shall be applicable 
only to the swamplands which have been surveyed or taken possession of by, or 
are vested in, the State or its agencies. (R. S., c. 67, s. 10; R. C., c. 66, s. 10; 
Code, ss. 2518, 3866; Rev., s. 4046; C. S., s. 7623; G. S., s. 146-96; 1959, c. 683, s. 
a7) 





SUBCHAPTER IE ALLOCATED STATE LANDS: 
ARTICLE 5. 
General Provisions. 


§ 146-21. Intent of Subchapter. It is the purpose and intent of this 
Subchapter to provide for and regulate the acquisition, disposition, and 
management of all State lands other than the vacant and unappropriated 
lands, swamplands, lands acquired by the State by virtue of being sold for 
taxes, and submerged lands. (1959, c. 683, s. 1.) 





ARTICLE 6. 
Acquisitions. 


§ 146-22. All acquisitions to be made by Department of Administration. 
— Every acquisition of land on behalf of the State or any State agency, 
whether by purchase, condemnation, lease, or rental, shall be made by the 
Department of Administration and approved by the Governor and Council of 
State. (1957, c. 584, s. 6; G. S., s. 146-1038; 1959, c. 683, s. 1.) 


merely appointed the Department of 


The procedures for acquisition to the time 
Administration as agent and 


of condemnation are governed by this Article, 
while the condemnation, if required, is 
regulated by Article 9 of Chapter 136. State v. 
Johnson, 278 N.C. 126, 179 S.E.2d 371 (1971). 

No Carte Blanche to Condemn Property. — 
Where plaintiff argued that § 146-22 et seq. and 
§ 143-341(4)d give the Department (with the 
approval of the Governor and Council of State) 
carte blanche to condemn property, the 
Supreme Court held that the wording of the 
statutes, their legislative history, and the 
actualities of political and economic life make it 
clear that the General Assembly did no such 
thing. State v. Core Banks Club Properties, 275 
N.C. 328, 167 8.E.2d 385 (1969). 

Power of Eminent Domain Not Impliedly 
Granted. — By § 146-22 et seq. the legislature 
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acquisition 
established the procedure it should follow in 
acquiring land. A statute which merely sets 
forth a mode of procedure will not impliedly 
grant the power of eminent domain. State v. 
Core Banks Club Properties, 275 N.C. 328, 167 
S.E.2d 385 (1969). 

The Department can only effect the 
condemnations which the legislature 
authorizes. It may not decide the public 
purpose or initiate the project for which the 
State’s power of eminent domain may be used. 
State v. Core Banks Club Properties, 275 N.C. 
328, 167 S.E.2d 385 (1969). 

Steps Required for Acquisition of Land by 
Purchase or Condemnation. — Section 146-22 
et seq. provides that all acquisitions of land by 


§ 146-22.1 


the State or any State agency shall be made by 
the Department of Administration and 
approved by the Governor and Council of State. 
Before the Department can acquire land by 
purchase or condemnation the following steps 
must be taken: (1) The agency must file with 
the Department an application setting forth its 
need for the requested acquisition. (2) The 
Department “must investigate all aspects of the 
requested acquisition” (including the availa- 
bility of the necessary funds) as detailed 
in § 146-23. (3) After investigation, the 
Department must determine that the best 
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§ 146-23 


acquired. (4) The Department must then 
negotiate with the owners for the purchase. If 
terms are agreed upon and the Governor and 
Council of State approve them, the Department 
buys the land. (5) If negotiations are 
unsuccessful and the Governor and Council of 
State give permission, the Department 
institutes condemnation proceedings as 
provided in § 146-24 and § 136-103. State v. 
Core Banks Club Properties, 275 N.C. 328, 167 
S.E.2d 385 (1969). 


Applied in State v. Johnson, 282 N.C. 1, 191 
S.E.2d 641 (1972). 


interests of the State require that the land be 





§ 146-22.1. Acquisition of property. In order to carry out the duties of 
the Department of Administration as set forth in Chapters 148 and 146 of the 
General Statutes, the Department of Administration is authorized and 
empowered to acquire by purchase, gift, condemnation or otherwise: 

(1) Lands necessary for the construction and operation of State buildings 
and other governmental facilities. 

(2) Lands necessary for construction and operation of parking facilities. 

(3) An area in the City of Raleigh bounded by Edenton Street, Person 
Street, Peace Street, the right-of-way of the main line of Seaboard 
Coast Line Railway and North McDowell Street for the expansion of 
State governmental facilities, the public interest in, public use of, and 
the necessity for the acquisition of said area, being hereby declared as 
a matter of legislative deter mination. 

(4) Lands necessary for the location, expansion, operation and 
improvement of hospital and mental health facilities and similar 
institutions maintained by the State of North Carolina. 

(5) Lands necessary for public parks and forestry purposes. 

(6) Lands involving historical sites, together with such adjacent lands as 
may be necessary for their preservation, maintenance and operation. 

(7) Lands necessary for the location, expansion and improvement of any 
educational, penal or correctional institution. 

(8) pends necessary to provide public access to the waters within the 

tate. 

(9) Lands necessary for agricultural, experimental and research facilities. 

(10) Utility and access easements, rights-of-way, estates for terms of 
years or fee simple title to lands necessary or convenient to the 
operation of state-owned facilities. 

(11) Lands necessary for the development and preservation of the 
estuarine areas of the State. 

(12) Lands necessary for the development of waterways within the State. 
(1969,,¢c.. L091 s.21.) 


No request from a State agency is 
necessary under present law in order for the 
Department of Administration to acquire 
property “‘by purchase, gift, condemnation or 


otherwise” for certain authorized purposes. 
State v. Johnson, 278 N.C. 126, 179 S.E.2d 371 
(1971). 


§ 146-23. Agency must file statement of needs; Department must 
investigate. — Any State agency desiring to acquire land, whether by 
purchase, condemnation, lease, or rental, shall file with the Department of 
Administration an application setting forth its needs, and shall furnish such 
additional information as the Department may request relating thereto. Upon 
receipt of such application, the Department of Administration shall promptly 
investigate all aspects of the requested acquisition, including the existence of 
actual need for the requested property on the part of the requesting agency; the 
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availability of land already owned by the State or by any State agency which 
might meet the requirements of the requesting agency; the availability, value, 
and status of title of other land, whether for purchase, condemnation, lease, or 
rental, which might meet the requirements of the requesting agency; and the 
availability of funds to pay. for land if purchased, condemned, leased, or rented. 
The Department of Administration may make acquisitions at the request of 
the Governor and Council of State upon compliance with the investigation 
herein required. (1957, c. 584, s. 6; G.S., s. 146-104; 1959, c. 6838, s. 1; 1969, ¢. 
1091, s. 2.) 
Stated in State v. Johnson, 278 N.C. 126, 179 
S.E.2d 371 (1971). 


§ 146-24. Procedure for purchase or condemnation. — (a) If, after 
investigation, the Department determines that it is in the best interest of the 
State that land be acquired, the Department shall proceed to negotiate with the 
owners of the desired land for its purchase. 

(b) If the purchase price and other terms are agreed upon, the Department 
shall then submit to the Governor and Council of State the proposed purchase, 
together with a copy of the deed, for their approval or disapproval. If the 
Governor and Council of State approve the proposed purchase, the Department 
shall pay for the land and accept delivery of a deed thereto. All conveyances of 
purchased real property shall be made to ‘‘the State of North Carolina,” and no 
such conveyance shall be made to a particular agency, or to the State for the 
use or benefit of a particular agency. 

(c) If negotiations for the purchase of the land are unsuccessful, or if the 
State cannot obtain a good and sufficient title thereto by purchase from the 
owners, then the Department of Administration may request permission of the 
Governor and Council of State to exercise the right of eminent domain and 
acquire any such land by condemnation in the same manner as is provided for 
the Board of Transportation by Article 9 of Chapter 136 of the General 
Statutes. Upon approval by the Governor and Council of State, the Department 
may proceed to exercise the right of eminent domain. Approval by no other 
State agency shall be required as a prerequisite to the exercise of the power of 
eminent domain by the Department. (1957, c. 584, s. 6; G.S., s. 146-105; 1959, c. 
Gore. eal 967 oc, O12. S011 97380: 507, Sabi) 

Editor’s Note. — The 1973 amendment 
substituted “Board of Transportation” for 


The right of eminent domain lies dormant in 
the State until the legislature, by statute, 


“State Highway Commission” in subsection (c). 

Strict Construction. — I[n_ construing 
statutes which are claimed to authorize the 
exercise of the power of eminent domain, a 
strict rather than a liberal construction is the 
rule. State v. Core Banks Club Properties, 275 
N.C. 328, 167 S.E.2d 385 (1969). 

Power of Eminent Domain Is Prerogative 
of Sovereign State. — The right to take private 
property for public use, the power of eminent 
domain, is one of the prerogatives of a 
sovereign state. The right is inherent in 
sovereignty; it is not conferred by constitutions. 
lts exercise, however, is limited by the 
constitutional requirements of due process and 
payment of just compensation for property 
condemned. State v. Core Banks Club 
Properties, 275 N.C. 328, 167 5.E.2d 385 (1969). 

The right of eminent domain must be 
conferred by statute, either in express words 
or by necessary implication. State v. Core 
Banks Club Properties, 275 N.C. 328, 167 S.E.2d 
385 (1969). 
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confers the power and points out the occasion, 
mode, conditions and agencies for its exercise. 
State v. Core Banks Club Properties, 275 N.C. 
328, 167 S.E.2d 385 (1969). 

Only the legislative branch can authorize the 
exercise of the power of eminent domain and 
prescribe the manner of its use. State v. Core 
Banks Club Properties, 275 N.C. 328, 167 S.E.2d 
385 (1969). 

The executive branch of ‘the government 
cannot, without the authority of some statute, 
proceed to condemn property for its own uses. 
Once authority is given to exercise the power of 
eminent domain, the matter ceases to be wholly 
legislative. The executive authorities may then 
decide whether the power will be invoked and to 
what extent, and the-judiciary must decide 
whether the statute authorizing the taking 
violates any constitutional rights; and the 
fixing of the compensation is wholly a judicial 
question. State v. Core Banks Club Properties, 
275 N.C. 328, 167 S.E.2d 385 (1969). 

The procedures for acquisition to the time 
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of condemnation are governed by this Article, a specific written report that the acquisition is 


while the condemnation, if required, is in the best interest of the State, and where the 
regulated by Article 9 of Chapter 136. State v. Department did in fact proceed to acquire the 
Johnson, 278 N.C. 126, 179 S.E.2d 371 (1971). land, it was a permissible inference that such a 


That Acquisition Is in Best Interest of determination was made. State v. Johnson, 278 
State Inferred. — This section does not require N.C. 126, 179 S.E.2d 371 (1971). 


§ 146-24.1. The power of eminent domain. — In carrying out the duties 
and purposes set forth in Chapters 143 and 146 of the General Statutes, the 
Department of Administration is vested with the power of eminent domain and 
shall have the right and power to acquire such lands, easements, rights-of-way 
or estates for years by condemnation in the manner prescribed by G.S. 146-24 
of the General Statutes. The power of eminent domain herein granted is 
supplemental to and in addition to the power of eminent domain which may be 
now or hereafter vested in any State agency as defined by G.S. 146-64 and the 
Department of Administration may exercise on behalf of such agency the 
power vested in said agency or the power vested in the Department of 
Administration herein; and the Department of Administration may follow the 
procedure set forth in G.S. 146-24 or the procedure of such agency, at the 
option of the Department of Administration. Where such acquisition is made 
at the request of an agency, such agency shall make a determination of the 
necessity therefor; where such acquisition is on behalf of the State or at the 
request of the Department of Administration, such findings shall be made by 
the Director of Administration. Provided, however, that all such acquisitions 
shall have the approval of the Governor and Council of State as provided in 
G.S. 146-24. 

This section shall not apply to public projects and condemnations for which 
specific statutory condemnation authority and procedures are otherwise 
provided. (1969, c. 1091, ss. 3, 4.) 


§ 146-25. Leases and rentals. — If, after investigation, the Department of 
Administration determines that it is in the best interest of the State that land 
be leased or rented for the use of the State or of any State agency, the 
Department shall proceed to negotiate with the owners for the lease or rental 
of such property.’ All lease and rental agreements entered into by the 
Department shall be promptly submitted to the Governor and Council of State 
for approval or disapproval. (1957, c. 584, s. 6; G. S., s. 146-106; 1959, c. 683, s. 
139 


§ 146-26. Donations and devises to State. — No devise or donation of land 
or any interest therein to the State or to any State agency shall be effective to 
vest title to the said land or any interest therein in the State or in any State 
agency until the devise or donation is accepted by the Governor and Council of 
State. Upon acceptance by the Governor and Council of State, title to the said 
land or interest therein shall immediately vest as of the time title would have 
vested but for the above requirement of acceptance by the Governor and 
Council of State. (1957, .c..584,.8: 6;'G.'S., s:/146-107; 1959; erGssysi 1) 


§ 146-26.1. Relocation assistance. — In the acquisition of any real 
property by the Department of Administration for a public use, the 
Department of Administration shall be vested with the same authority as is 
given the Board of Transportation in Article 13 of Chapter 136 of the General 
Statulesai19 11eG. 540 101o, CanUlasr ps) 





Editor’s Note. — The 1973 amendment _ section, was repealed by Session Laws 1971, ec. 
substituted “Board of Transportation” for 1107. For present provisions as to relocation 
“State Highway Commission.” assistance, see §§ 133-5 through 133-17. 


Article 13 of Chapter 136, referred to in this 
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ARTICLE 7. 
Dispositions. 

§ 146-27. All sales, leases, and rentals to be made by Department of 
Administration. — Every sale, lease, or rental of land owned by the State or 
by any State agency shall be made by the Department of Administration and 
approved by the Governor and Council of State. In no event shall the 
Department of Administration have authority to initiate any proceeding for 
the sale, lease, or rental of land heretofore allocated to or used by any State 
agency. (1957, c. 584, s.6; G.S., s. 146-108; 1959, c. 683, s. 1.) 


Cross Reference. — As to sale, lease, property by State and local governmental units, 
exchange and joint use of governmental see § 160A-274. 


§ 146-28. Agency must file application with Department; Department 
must investigate. — Any State agency desiring to sell, lease, or rent any land 
owned by the State or by any State agency shall file with the Department of 
Administration an application setting forth the facts relating to the proposed 
transaction, and shall furnish the Department with such additional 
information as the Department may request relating thereto. Upon receipt of 
such application, the Department of Administration shall promptly investigate 
all aspects of the proposed transaction, including particularly present and 
future State need for the land proposed to be conveyed, leased, or rented. (1957, 
c. 584, s. 6; G.S., s. 146-109; 1959, c. 683, s. 1.) 


§ 146-29. Procedure for sale, lease, or rental. — If, after investigation, the 
Department of Administration determines that it is in the best interest of the 
State that land be sold, leased, or rented, the Department shall proceed with its 
sale, lease, or rental, as the case may be, in accordance with rules adopted by 
the Governor and approved by the Council of State. If an agreement of sale, 
lease, or rental is reached, the proposed transaction shall then be submitted to 
the Governor and Council of State for their approval or disapproval. Every 
conveyance in fee of land owned by the State or by any State agency shall be 
made and executed in the manner prescribed in G. 8S. 146-74 through 146-72. 
(it) Ged, 6.0, (a. pie 140-1 10 ood, Ce OOo, SLY) 


§ 146-30. Application of net proceeds. — The net proceeds of any 
disposition made in accordance with this Subchapter shall be handled in 
accordance with the following priority: First, in accordance with the provisions 
of any trust or other instrument of title whereby title to such real property was 
heretofore acquired or is hereafter acquired; second, as provided by any other 
act of the General Assembly; third, the net proceeds shall be deposited with 
the State Treasurer in a capital improvement account to the credit of the State 
agency at whose request the disposition was approved, to be used for such 
specific capital improvement projects or other purposes as are approved by the 
Director of the Budget and the Advisory Budget Commission. 

For the purposes of this Subchapter, the term “net proceeds” means the 
gross amount received from the sale, lease, rental, or other disposition of any 
State lands, less 

(1) Such expenses incurred incident to that sale, lease, rental, or other 
disposition as may be allowed under rules and regulations adopted by 
the Governor and approved by the Council of State; 

(2) Amounts paid pursuant to G. 8. 105-296.1, if any; and 

(3) A service charge to be paid into the State Land Fund. 

The amount or rate of such service charge shall be fixed by rules and 
regulations adopted by the Governor and approved by the Council of State, but 
as to any particular sale, lease, rental, or other disposition, it shall not exceed 
ten percent (10%) of the gross amount received from such sale, lease, rental, or 
other disposition. Notwithstanding any other provision of this Subchapter, the 
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net proceeds derived from the sale of land or products of land owned by or 
under the supervision and control of the Wildlife Resources Commission, or 
acquired or purchased with funds of that Commission, shall be paid into ‘the 


Wildlife Resources Fund. (1959, c. 683, s. 1.) 


Editor’s Note. — The reference in this 
section to § 105-296.1 is to that section as it 
existed before the revision of the Machinery 
Act by Session Laws 1971, c. 806. See now § 
105-279. 


Trust Situation Described. — See opinion of 
Attorney General to Mr. Carroll L. Mann, Jr., 
Property Control and Construction Division, 
Department of Administration, 41 N.C.A.G. 
738 (1972). 


Service Charge Not Applicable in Gift of 


ARTICLE 8. 
Miscellaneous Provisions. 


§ 146-31. Right of appeal to Governor and Council of State. — The 
requesting agency, in the event of disagreement with a decision of the 
Department of Administration regarding the acquisition or disposition of land 
pursuant to the provisions of this Subchapter, shall have the right of appeal to 
the Governor and Council of State. (1957, c. 584, s. 6; G.S., s. 146-1138; 1959, e. 
683, s. 1.) 


§ 146-32. Exemptions as to leases, etc. — The Governor, acting with the 
approval of the Council of State, may adopt rules and regulations 
(1) Exempting from any or ‘all of the requirements of this Subchapter such 
classes of lease, rental, easement, and right-of-way transactions as he 
deems advisable: and 
(2) Authorizing any State agency to enter into and/or approve those classes 
of transactions exempted by such rules and regulations from the 
requirements of this Chapter. (1959, c. 683, s. 1.) 


§ 146-33. State agencies to locate and mark boundaries of lands. — 
Every State agency shall locate and identify, and shall mark and keep marked, 
the boundaries of all lands allocated to that agency or under its control. The 
Department of Administration shall locate and identify, and mark and keep 
marked, the boundaries of all State lands not allocated to or under the control 
of any other State agency. The chief administrative officer of every State 
agency is authorized to contract with the State Prison Department for the 
furnishing, upon such conditions as may be agreed upon from time to time 
between the State Prison Department and the chief administrative officer of 
that agency, of prison labor for use where feasible in the performance of these 
duties. (1957, c. 584, s. 2; G.S., s. 143-145.1; 1959, c. 683, s. 1.) 


§ 146-34. Agencies may establish agreed boundaries. — Every State 
agency may establish agreed boundaries between lands allocated to it or under 
its control, and the lands of any other owner, subject to the approval of the 
Governor and Council of State. The Department of Administration is 
authorized to establish agreed boundaries between State lands not allocated to 
or under the control of any other State agency and the lands of any other 
owner, subject to the approval of the Governor and Council of State. The At- 
torney General shall represent the State in all proceedings to establish bound- 
aries which cannot be established by agreement. (1957, c. 584, s. 3; G.S., s 
143-145.2; 1959, c. 683, s. 1.) 


§ 146-35. Severance approva! delegation. — The Governor, acting with the 
approval of the Council of State, may adopt rules and regulations delegating to 
any other State agency the authority to approve the severance of buildings and 
standing timber from State lands. Upon such approval of severance, the 
buildings or timber affected shall be, for the purposes of this Chapter, treated 
as personal property. (1959, c. 683, s. 1.) 
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§ 146-36. Acquisitions for and conveyances to federal government. — 
The Governor and Council of State may, whenever they find that it is in the 
best interest of the State to do so, enter into any contract or other agreement 
which will be sufficient to comply with federal laws or regulations, binding the 
State to acquire for and to convey to the United States government land or any 
interest in land, and to do such other acts and things as may be necessary for 
such compliance. 

The Governor and Council of State may authorize any conveyance to the 
United States government to be made upon nominal consideration whenever 
they deem it to be in the best interest of the State to do so. (1959, c. 683, s. 1.) 

This section confers no power of eminent 
domain. State v. Core Banks Club Properties, 

275 N.C. 328, 167 S.B.2d 385 (1969). 


SUBCHAPTER III. ENTRIES AND GRANTS. 
ARTICLE 9. 


General Provisions. 


§ 146-37. Intent of Subchapter. — It is the purpose and intent of this 
Subchapter to protect vested rights, titles, and interests acquired under the 
laws governing entries and grants as they read immediately prior to June 2, 
1959. (1959, c. 683, s. 1.) 

Editor’s Note. — For note on defining public trust doctrine in North Carolina, see 49 
navigable waters and the application of the N.C.L. Rev. 888 (1971). 


§ 146-38. Pending entries. — All entries which have been filed with 
entry-takers within one year prior to June 2, 1959, or filed more than one year 
prior to June 2, 1959, but still pending due to the filing of protest to the entry, 
shall be processed pursuant to the provisions of Chapter 146 of the General 
Statutes as it read immediately prior to June 2, 1959. Every such entry shall be 
paid for within one year from the date of entry, unless a protest be filed to the 
entry, in which event it shall be paid for within one year after final judgment 
on the protest; and all entries not thus paid for shall become null and void, and 
shall not be subject to renewal. It shall be the duty of both the enterer and 
protestant to conclude, within 12 months from June 2, 1959, all actions wherein 
a protest has been filed, and such cases shall be given preference on the dockets 
of the courts of the State. Any action not so concluded shall be deemed a lapse 
as to enterer and protestant. It is not the intent of this proviso to void any 
previous grant of the State of North Carolina, or to divest any vested right, but 
to terminate all rights accrued on account of an entry wherein no grant has 
been made. Provided that the resident judge of the superior court or the judge 
holding the superior courts of the district where the land lies, may, for good 
cause shown, extend the time within which an action in which a protest has 
been filed is required by this section to be concluded; but no single extension 
shall exceed one year in duration. A copy of this section shall be mailed by the 
Secretary of State to all parties to actions wherein protests have been filed as 
may be determined by records available in his effice, and to all clerks of the 
superior court of the State. (1959, c. 683, s. 1.) 


§ 146-39. Void grants; not color of title. — Every entry made and every 
grant issued for any lands not authorized by G.S. 146-1 through 146-77, as 
those sections read immediately prior to June 2, 1959, to be entered or granted 
shall be void. 

Every grant of land issued since March 6, 1893, in pursuance of the statutes 
regulating entries and grants, shall, if such land or any portion thereof has 
been heretofore granted by this State, so far as relates to any such land 
heretofore granted, be absolutely void for all purposes whatever, shall confer 
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no rights upon the grantee therein or those claiming under such grantee, and 
shall in no case and under no circumstances constitute any color of title to any 
person. (R. C., c. 42, s..2; Code, s..2755; 1893, c. 490; Rev., s. 1699; C..S., 9.7545; 


G.S., s. 146-13; 1959, c. 683, s. 1.) 


Editor’s Note. — The reference in this 
section to §§ 146-1 through 146-77 is to those 
sections as they stood prior to the ratification 
of Session Laws 1959, c. 683, which revised this 
Chapter. 

In General. — Where there are two or more 
conflicting titles derived from the State, the 
elder shall be preferred, upon the familiar 
maxim that he who is prior in time shall be 
prior in right and shall be adjudged to have the 
better title. Berry v. W. M. Ritter Lumber Co., 
141 N.C. 386, 54 8S.E. 278 (1906). 

Under the express provisions of this statute 
where land in controversy has been previously 
granted to plaintiff's predecessor in title, a 
subsequent grant of the same land, under 
which defendants claimed title, was void for all 
purposes. Johnston v. Kramer Bros. & Co., 203 
F..733:(B.D:N,G, 1913), 

The State’s grant of land was held not invalid 
under this section where land conveyed by the 
grant had not been covered by any previous 
grant. Peterson v. Sucro, 101 F.2d 282 (4th Cir. 
1939). 

State Not Interested in Conflicting Grants. 
— A protest to the entry raises the issue of title 
solely between the enterer and protestant, in 
which the State is not interested, the burden 
being on the enterer to prove the protestant’s 
grant does not cover the land described in his 
entry. Walker v. Parker, 169 N.C. 150, 85 S.E. 
306 (1915). 


Title by Adverse Possession. — Where upon 
protest to the entry of the State’s lands it is 
ascertained that the lands described in the 
entry are not contained in the former grant, the 
protestant may show that the lands are not 
vacant and unappropriated by _ sufficient 
adverse possession to take the title out of the 
State and vest it in himself. Walker v. Parker, 
169 N.C. 150, 85 S.E. 306 (1915). 

Title to Lappage by Adverse Possession. — 
To mature a title under the junior grant, there 
must be shown adverse and_ exclusive 
possession of the lappage, or the law will 
presume possession to be in the true owner as to 
all that portion of the lappage not actually 
occupied by the junior claimant. McLean v. 
Smith, 106 N.C. 172, 11 S.E. 184 (1890); Boomer 
v. Gibbs, 114 N.C. 76, 19 S.E. 226 (1894); Currie 
v. Gilchrist, 147 N.C. 648, 61 S.E. 581 (1908); 
Blue Ridge Land Co. v. Floyd, 167 N.C. 686, 83 
S.E. 687 (1914); Georgia-Carolina Land & 
Timber Co. v. Potter, 189 N.C. 56, 127 S.E. 343 
(1925) 

Application to Grants Since March 6, 1893. 
— This section, providing that a junior grant 
shall not be color of title so far as it covers land 
previously granted, applies by its terms only to 
grants issued since March 6, 1893. Weaver v. 
Love;’! 146. (N.G:.414;. 59. S.E.910414 (1907); 
Jones-Onslow Land Co. v.. Wooten, 177 N.C. 
248, 98 S.E. 706 (1919). 


ARTICLE 10. 
Surveys. 


§ 146-40. Record of surveys to be kept. — The county commissioners of the 
several counties of the State shall provide a suitable book or books for recording 
of surveys of entries of land, to be known as Record of Surveys, to be kept in 
the office of register of deeds as other records are kept. Such record shall have 
an alphabetical and numerical index, the numerical index to run consecutively. 
It shall be the duty of every county surveyor or his deputy surveyor who makes 
a survey to record in such book a perfect and complete record of all surveys of 
lands made upon any warrant issued upon any entry, and date and sign same 
as of the date such survey was made. (1905, c. 242; Rev., s. 1722; C. S., s. 7570; 
G.5S., s. 146-39; 1959, c. 683, s. 1.) 


Vague Record Not Good against Junior 
Enterer. — Prior to this section an entry of the 
State’s vacant and unappropriated lands too 
vague to give notice of the boundaries of the 
land intended to be entered was not sufficient 
notice to a second enterer who had perfected his 
grant in ignorance of the first; and the mere 
running of the lines of the lands by survey or 





the making of a map by the first enterer which 
he could keep in his possession, or the warrant 
to the county surveyor, necessarily no more 
definite than the original entry, did not remedy 
the defective description of the entry. This 
section provides for notice of all surveys and 
such will not hereafter arise. Lovin v. Carver, 
150 N.C. 710, 64 S.E. 775 (1911). 


Where any ex-surveyor of a county 


§ 146-41. Former surveys recorded. 
is alive and has correct minutes or notes of surveys of land on entries made by 
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him during his term of office, it shall be lawful for him to record and index 
such survey in the Record of Surveys, and the county commissioners shall pay 
for such services ten cents (10¢) for each survey so recorded and indexed. (1905, 
c. 242, s. 2; Rev., s. 1725; C. S., s. 7571; G.S., s. 146-40; 1959, c. 683, s. 1.) 


§ 146-42. What record must show; received as evidence. — All surveys so 
recorded in such book shall show the number of the tract of land, the name of 
the party entering, and the name of the assignee if there be any assignee; and 
shall be duly indexed, both alphabetically and numerically, in such record in 
the name of the party making the entry and in the name of the assignee if 
there be any assignee. Such record of any surveyor or deputy surveyor when so 
made shall be read in evidence in any action or proceeding in any court: 
Provided that if such record differs from the original certificates of survey 
heretofore made or on file in the office of the Secretary of State, such original 
or certified copy of the certificate in the Secretary of State's office shall 
pen trels (4905..c 242058. 24316; Revyinsel 123° Gui Sigel 512: GS. 7s. 146-41:,1959. 
ey68o5s.1;) 


ARTICLE 11. 
Grants. 


§ 146-43. Cutting timber on land before obtaining a grant. — If any 
person shall make an entry of any lands, and before perfecting title to same 
shall enter upon such lands and cut therefrom any wood, trees, or timber, he 
shall be guilty of a misdemeanor. Any person found guilty under the provisions 
of this section shall further pay to the State double the value of the wood, 
trees, or timber taken from the land, and it shall be the duty of the solicitor of 
the district in which the land lies to sue for the same. (1903, c. 272, s. 4; Rev., s. 
Ai W FON ORS dag fata ee gah Wen rad Be 16 5 Bh iga WY ae eae abyss eg 


§ 146-44. Card index system for grants. — The Secretary of State shall 
install in his office a card index system for grants, and every warrant, plot, and 
survey that can be found shall be encased in separate envelopes. Each card and 
envelope shall show substantially the following: 

1.) RO A Sd 1 ee iret ee COUNLVaeeti he ee oe cae eer CA Che 


ran te (NOs ht tee ie 2 tteeceite at eh yk TSSWech tere Sen: Wye reeset peak exe 
Grantaeboo kre Gh Cee Oe Vl Annee iss jyeticcc? Sor ae es eke eRe ee oe 
PUTED een Oe ote ee ee ete Ciara aL a Hintered ek paper epee eM’ ye ove, - 
eG IN tee nee ee RCP AE er an DRA, ON NIE er ee Ran, OREN ARETE Sus, 
POCALLOL eee te en eee ene REA POLL Ae PLY reel eee atte ET OO WER ge (Don 2, 
EET AT Keene reat ee aes ange MP gi O OMs PET EN aN) Pee pera Beeb ES Oe 

Such grant books as are old and falling to pieces shall be recopied, and 
whenever any part of the record of a grant is partly gone or destroyed the 
Secretary of State shall restore same, if he can do so with accuracy from the 
description in the plot and survey upon which the grant was issued and original 
record made. (1909, c. 505, ss. 1, 2, 3; C.S., s. 7584; G.'S:, s. 146-53; 1959, c. 683, 
yd by) 


§ 146-45. Grant of Moore’s Creek Battlefield authorized. — In 
conjunction with an act of Congress relating to the establishment of the 
Moore’s Creek National Military Park (June 2, 1926, c. 448, s. 2, 44 Stat. 684; U. 
S. Code, Title 16, ss. 422-422(d)), the Governor of the State of North Carolina Is 
hereby authorized to execute to the United States government a deed vesting 
the title to Moore’s Creek Battlefield, Pender County, in said United States 
government on behalf of the State of North Carolina, to preserve the same as 
an historical battlefield: Provided that the consent of the State of North 
Carolina to such acquisition by the United States is upon the express condition 
that the State of North Carolina shall so far retain a concurrent jurisdiction 
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§ 146-46 
with the United States over such battlefield as that all civil and criminal 
processes issued from the courts of the State of North Carolina may be 
executed thereon in like manner as if this authority had not been given: 
Provided further, that the title to said battlefield so conveyed to the United 
States shall revert to the State of North Carolina unless said land is used for 
the purpose for which it is ceded. (1925, c. 40; 1927, c. 56; G. S., s. 146-54; 1959, 
C)683;°8. 1.) 


ARTICLE 12. 
Correction of Grants. 


§ 146-46. When grants may issue. — In any case where, under the 
provisions of this Subchapter, the Secretary of State is authorized to issue a 
grant or a duplicate grant to correct an error in a prior grant, the grant of 
correction shall be authenticated by the Governor, countersigned by the 
Secretary of State, and recorded in the office of the Secretary of State. The 
date of the entry and the number of the survey from the certificate of survey 
upon which the grant is founded shall be inserted in every such grant, and a 
copy of the plot shall be attached to the grant. (1777, c. 114, s. 10, P. R.; 1783, ¢. 
185s 4 Pee t967C4b0. Pe Reel 799) Gab 20. Ss. 2b ty ee 
Code, $87 2769. 2779: 1889. c. 522° Rev,, ss. 1729. isd al ioo. Onoacoe i) (ence 
$0 146-47" 19D9RCROS3 tsee1s) 

Grants under State Seal. — A _ grant 
without the great seal of the State affixed does 


Secretary of State sign the grant, and if he 
signs it, it is valid no matter if there has been 


not show title under that grant, as it is an attempt to sign by one of the deputies. 
mandatory that the seal be affixed to Fowlerev: Union», DeviiGos 158eN:Ge 482 413 
authenticate the signature of the Governor and S.E. 488 (1911). 

Secretary of State. Howell v. Hurley, 170 N.C. Place of Signature Immaterial. — It is not 
798, 83 S.E. 699 (1914). necessary that the Secretary of State 


countersign at any especial place on the grant 
to make it valid. Richards v. W.M. Ritter 
Lumber Co., 158 N.C. 54, 73 S.E. 485 (1911). 


A paper signed by the Governor and 
countersigned by the Secretary of State, 


although not bearing the great seal of the State, 
is admissible in evidence to show title. Howell 
v. Hurley, 170 N.C. 401, 87S.E. 107 (1915). 

Secretary of State Must Sign. — A grant of 
land if not signed by the Secretary of State is 
void. Den on Demise of Hunter v. Williams, & 
INGe2211 1520): 

Deputy Signing. — It is necessary that the 


Secretary of State Must Issue. — Where 
the claimant has complied with the law, and it 
appears from the warrant and survey that the 
entry-taker and surveyor have discharged their 
duties, the Secretary must issue the grant, and 
has no discretion in the matter. Wool v. 
Saunders, 108 N.C. 729, 138 8.E. 294 (1891). 


§ 146-47. Change of county line before grant issued or registered. — A|| 
grants issued on entries for lands which were entered in one county, and before 
the issuing of the grants therefor or the registration of the grants, by the 
change of former county lines or the establishment of new lines, the lands so 
entered were placed in a county or in counties different from that in which 
they were situated, and the grants were registered in the county where the 
entries were made, shall be good and valid, and the registration of the grant 
shall have the same force and effect as if they had been registered in the county 
where the lands were situated. All persons claiming under and by such grants 
may have them, or acertified copy of the same, from the office of the Secretary 
of State, or from the office of the register of deeds when they had been 
erroneously registered, recorded in the office of the register of deeds of the 
county or counties where the lands lie, and such registration shall have the 
same force and effect as if the grants had been duly registered in such county 
or’ counties: (1897; cr37s Revies 173867 CPS. 4s) 7585; GUS 3 $146-55; 19597 eros! 
g7 1°) 7 


When the entry and survey aremadeinone’- granted before the grant was registered. 


county, the registering of the deed in that 
county gives good title although a new county 
may have been organized including the land 


McMillan v. Gamble, 106 N.C. 359, 11 S.E. 273 
(1890); Wyman v. Taylor, 124 N.C. 426, 32 S.E. 
740 (1899). 
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§ 146-48. Entries in wrong county. — Whereas many citizens of the State, 
on making entries of lands near the lines of the county wherein they reside, 
either for want of proper knowledge of the land laws of the State or not 
knowing the county lines, have frequently made entries and extended their 
surveys on such entries into other counties than those wherein they were made, 
and obtained grants on the same; and whereas doubts have existed with respect 
to the validity of the titles to lands situated as aforesaid, so far as they extend 
into other counties than those where the entries were made; for remedy 
whereof it is hereby declared that all grants issued on entries made for lands 
situated as aforesaid shall be good and valid against any entries thereafter 
made or grants issued thereon. (1805, c. 675, P. R.; 1834, c. 17; R. C., e. 42, s. 27: 
Code, s. 2784; Rev., s. 1737; C. S., s. 7586; G. S., s. 146-56; 1959, c. 683, s. 1.) 

Earlier statute applied and discussed in See Avery v. Strother, 1 N.C. 496 (1802); 
Harris v. Norman, 96 N.C. 59, 2 S.E. 72 (1887). Lunsford v. Bostion, 16 N.C. 483 (1830). 


§ 146-49. Errors in surveys of plots corrected. — Whenever there may be 
an error by the surveyor in plotting or making out the certificate for the 
Secretary’s office, or whenever the Secretary shall make a mistake in making 
out the courses agreeable to such returns, or misname the claimant, or make 
other mistake, so that such claimant shall be injured thereby, the claimant 
may prefer a petition to the superior court of the county in which the land lies, 
setting forth the injury which he might sustain in consequence of such error or 
mistake, with all the matters and things relative thereto. The court may hear 
testimony respecting the truth of the allegations set forth in the petition; and if 
it shall appear by the testimony, from the return of the surveyor or the error of 
the Secretary, that the patentee is liable to be injured thereby, the court shall 
direct the clerk to certify the facts to the Secretary of State, who shall file the 
same in his office, and correct the error in the patent, and likewise in the 
records of his office. The costs of such suit shall be paid by the petitioner, 
except when any person may have made himself a party to prevent the prayer 
of the petitioner being granted, in which case the costs shali be paid as the 
court may decree. The benefits granted by this section to the patentees of land 
shall be extended in all cases to persons claiming by, from, or under their 
grants, by descent, devise, or purchase. When any error is ordered to be 
rectified, and the same has been carried through from the grant into mesne 
conveyances, the court shall direct a copy of the order to be recorded in the 
register’s book of the county: Provided no such petition shall be brought but 
within three years after the date of the patent; and if brought after that time, 
the court shall dismiss the same, and ali proceedings had thereon shall be null 
and of no effect: Provided further, nothing herein shall affect the rights or 
interest of any person claiming under a patent issued between the period of the 
date of the grant alleged to be erroneous and the time of filing the petition, 
unless such person shall have had due notice of the filing of the petition, by 
service of a copy thereof, and an opportunity of defending his rights before the 
court according to the course of the common law. (1790, c. 326, P. R.; 1798, c. 
DUAN re neelo04 Crnpb eR Reis reas GuPehe he e.47.'s: 28° Code, 8: 278); 
Rev,, 8s: 1738;'G. S38: "7587; GS 5s. 146-57°°1959, c: 683) $715) 


§ 146-50. Resurvey of lands to correct grants. — Persons who have 
entered vacant lands shall not be defeated in their just claims by mistakes or 
errors in the surveys and plots furnished by surveyors. In every case where the 
purchase money has been paid into the State treasury within the time 
prescribed by law after entry, and the survey or plot furnished shall be found 
to be defective or erroneous, the party having thus made entry and paid the 
purchase price may obtain another warrant of survey from the register of 
deeds of the county where the land lies, and have his entry surveyed as is 
directed by existing laws. On presenting a certificate of survey and two fair 
plots thereof to the Secretary of State within six months after the payment of 
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the purchase money, the party making such entry and paying such purchase 
price shall be entitled to receive, and it shall be the duty of the Secretary of 
State to issue to him, the proper grant for the lands so entered. (1901, c. 734; 


Rev., s. 1739; C. S., s. 7588; G. S., s. 146-58; 1959, c. 683, s. 1.) 


§ 146-51. Lost seal replaced. — In all cases where the seal annexed to a 
grant is lost or destroyed, the Governor may, on the certificate of the Secretary 
of State that the grant was fairly obtained, cause the seal of the State to be 
affixed thereto. (1807, c. 727, P: Rip ReG@r c. 42, s. 24° Code, s. 2781. Rev. 8. 1740; 
C.S., 8: 1589"G! SS, 8)'146-59; 1959s Groses: |) 


§ 146-52. Errors in grants corrected. — If in issuing any grant the number 
of the grant or the name of the grantee or any material words or figures 
suggested by the context have been omitted or not correctly written or given, or 
the description in the body of the grant does not correspond with the plot and 
description in the surveyor’s certificate attached to the grant, or if in recording 
the grant in his office the Secretary of State has heretofore made or may 
hereafter make any mistake or omission by which any part of any grant has 
not been correctly recorded, the Secretary of State shall, upon the application 
of any party interested and the payment to him of his lawful fees, correct the 
original grant by inserting in the proper place the words, figures, or names 
omitted or not correctly given or suggested by the context; or if the description 
in the grant does not correspond with the surveyor’s plot or certificate, the 
Secretary of State shall make the former correspond with the latter as the true 
facts may require. In case the party interested shall prefer it, the Secretary of 
State shall issue a duplicate of the original grant, including therein the 
corrections made; and in those cases in which grants have not been correctly 
recorded, he shall make the proper corrections upon his records, or by 
rerecording, as he may prefer; and any grant corrected as aforesaid may be 
recorded in any county of the State as other grants are recorded, and have 
relation to the time of the entry and date of the grant as in other cases. (1889, ¢. 
A460; Rev.,'s) 1741*Ges-s. 7590; GoS?, $7146-60: 1959%e) 6835s) 


Power to Correct Errors Not Judicial. — 
The power conferred upon the Secretary of 
State to correct errors in grants of State’s land, 
by supplying omissions, or correcting the 


names of grantees, material words or figures, 
etc., confers on him only a ministerial authority 
and not a judicial power. Herbert v. Union Dev. 
Co., 179 N.C. 662, 103 S.E. 380 (1920). 


§ 146-53. Irregular entries validated. — Wherever persons have, prior to 
January 1, 1883, irregularly entered lands and have paid the fees required by 
law to the Secretary of State, and have obtained grants for such lands duly 
executed, the title to the lands shall not be affected by reason of such irregular 
entries; and the grants are hereby declared to be as valid as if such entries 
had been properly made. (1868-9, c. 100, s. 4; c. 173, s. 6; 1874-5, c. 48; Code, s. 
2161 ;Revissé 1:743;.C. S38. 1591: GuSais. 146-615: 1959 e168 ssuel) 
by this section. Wyman v. Taylor, 124 N.C. 426, 
32 S.E. 740 (1899). 


Section Cures Irregularities. — I[rregulari- 
ties in receiving grants from the State are cured 


§ 146-54. Grant signed by deputy Secretary of State validated. — 
Where State grants have heretofore been issued and the name of the Secretary 
of State has been affixed thereto by his deputy or chief clerk, or by anyone 
purporting to act in such capacity, such grants are hereby declared valid; but 
nothing herein contained shall interfere with vested rights. (1905, c. 512; Rev., s. 
1744; C.S., s. 7592; G. S., s. 146-62; 1959, c. 683, s. 1.) 
between the State and the grantee, if there was 
no prior grant. Richards v. W.M. Ritter Lumber 
Co., 158 N.C. 54, 73 S.E. 485 (1911). 


This section does not interfere with 
vested rights, and therefore a_ grant 
countersigned by .a clerk is not valid if it 
conflicts with a prior grant, but is valid as 


§ 146-55. Registration of grants. — Every person obtaining a grant shall, 
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within two years after such grant is perfected, cause the same to be registered 
in the county where the land lies; and any person may cause to be there 
registered any certified copy of a grant from the office of the Secretary of 
State, which shall have the same effect as if the original had been registered. 
Piipere boned 4, biti ko, Cano, by Wy) (99), O20;s) 2, bo st RR. ., Cc) 42:3. 


24; R. C., c. 42, s. 22; Code, s. 2779; Rev., s. 1729; C.S., s. 7579; G. S., s. 146-48; 


1959, c. 683, s. 1.) 


Grant Not Void for Failure to Register It. 
— A grant is not void because of failure to 
record it. A junior grant that is recorded is not 
valid until there has been seven years’ adverse 
possession. North Carolina Mining Co. v. 
Westfeldt, 151 F. 290 (W.D.N.C. 1907). 

Sufficient Evidence for Registration. — 
The certificate of the Secretary of State of 
North Carolina, attached to a grant of land and 
attested by the Great Seal of the State, is 
sufficient evidence of its official character to 
warrant its registration without further proof. 
Ray v. Stewart, 105 N.C. 472, 11S.E. 182 (1890); 


Extension of Time for Registration. — 
“Prior to 1885 the statutes provided that all 
grants, deeds, etc., be registered in the county 
wherein the land was situated within two years 
from the date thereof. With one or two 
omissions, the legislature uniformly extended 
the time for registration for two years. The 
Supreme Court with equal uniformity held that 
such instruments, when registered within two 
years from their date or within the extended 
period, were good and valid for all purposes 
from their date by relation.” Janney v. Black- 
well, 138 N.C. 487, 50 S.E. 857 (1905). 


Barcello v. Hapgood, 118 N.C. 712, 24 S.E. 124 
(1896); Wyman v. Taylor, 124 N.C. 426, 32 S.E. 
740 (1899). 


§ 146-56. Time for registering grants extended. All grants from the 
State of North Carolina of lands and interests in land heretofore made, which 
were required or allowed to be registered within a time specified by law, or in 
the grants themselves, may be registered in the counties in which the lands lie 
respectively at any time within six years from January 1, 1918, notwith- 
standing the fact that such specified time has already expired, and all 
such grants heretofore registered after the expiration of such specified time 
shall be taken and treated as if they had been registered within such specified 
time: Provided that nothing herein contained shall be held or have the effect to 
divest any rights, titles, or equities in or to the land covered by such grants, or 
any of them, acquired by any person from the State of North Carolina by or 
through any entry or grant made or issued since such grants were respectively 
issued, or those claiming through or under such subsequent entry or grant. 
aos 2G. 40 100) ao isl 905. Go hevers.1747;11907 “ch 805: 1909, ¢).1675:1911, 
CeloZzox ess. tolo, ceri e407 19 loc, L106 191 7 c134: Gesirs, 159SP Ext Sess: 
1920, c. 78: 1921) c. 153; G. S:, §. 146-63; 1959, ¢: 683)'s/1.) 


It is not necessary that a grant from the 
State be registered to make it valid. The 
retroactive statutes making grants registered 
after the times prescribed valid, gives good title 
against a junior grant duly recorded. Dew v. 
Pyke, 145 N.C. 300, 59 S.E. 76 (1907). 





Registration against Junior Grant. — 
Where neither party has possession, the senior 
grant is valid against a junior grant duly 
recorded no matter how long registration may 
have been delayed by senior grantee. Janney v. 
Blackwell, 138 N.C. 437, 50 S.E. 857 (1905). 


§ 146-57. Time for registering grants and other instruments extended. — 
The time is hereby extended until September 1, 1926, for the proving and 
registering of all deeds of gift, grants from the State, or other instruments of 
writing heretofore executed and which are permitted or required by law to be 
registered, and which were or are required to be proved and registered within a 
limited time from the date of their execution; and all such instruments which 
have heretofore been or may be probated and registered before the expiration 
of the period herein limited shall be held and deemed, from and after the date 
of such registration, to have been probated and registered in due time, if 
proved in due form, and registration thereof be in other respects valid: 
Provided that nothing in this section shall be held or deemed to validate or 
attempt to validate or give effect to any informal instrument; and provided 
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further that this section shall not affect pending litigation: Provided further 
that nothing herein contained shall be held deemed to place any limitation 
upon the time allowed for the registration of any instrument where no such 


limit is now fixed by law. (Ex. Sess. 1924, c. 20; G. S., s. 146-64; 1959, c. 683, s. 


ly} 


Effect on § 47-26. — Where a mother has 
made a deed of gift of her lands to her son, who 
has failed to have it registered in the time 
required by § 47-26, and it is for that reason 
void, a latter curative statute extending the 


deed to the son. Under the facts, vested rights 
thereunder have been acquired. Booth v. 
Hairston, 193 N.C. 278, 136 S.E. 879, 57 A.L.R. 
1186 (1927); (rehearing) 195 N.C. 8, 141 S.E. 480 
(1928). 


time for registration cannot revive the void 


§ 146-58. Time for registering grants further extended. — The time for 
the registration of grants issued by the State of North Carolina is hereby 
extended for a period of two years from January 1, 1925: Provided that nothing 
herein contained shall be held or have the effect to divest any rights, titles, or 
equities in or to the land covered by such grants, or any of them, acquired by 
any person from the State of North Carolina by or through any entry or grant 
made or issued since such grants were respectively issued, or those claiming 
through or under such subsequent entry or grant. (1925, c. 97; G. S., s. 146-65; 
1959, c. 683, si J.) 


§ 146-59. Time for registering grants or copies extended. — The time for 
the registration of grants issued by the State of North Carolina, or copies of 
such grants duly certified by the Secretary of State under his official seal, be 
and the same hereby is extended for a period of two years from January 1, 
1927, and such grants or copies thereof duly certified as above set forth may be 
registered within such time as fully as the original might have been registered 
at any time heretofore: Provided that nothing herein contained shall be held or 
have the effect to divest any rights, titles, or equities in or to the land covered 
by such grants or any of them, acquired by any person from the State of North 
Carolina by or through any entry or grant made or issued since such grants 
were respectively issued, or those claiming through or under such subsequent 
entry or grant. (1927, c. 140; G.S., s. 146-66; 1959, c. 683, s. 1.) 


§ 146-60. Further extension of time for registering grants or copies. — 
The time for the registration of grants issued by the State of North Carolina, 
or copies of such grants duly certified by the Secretary of State under his 
official seal, be and the same hereby is extended for a period of two years from 
January 1, 1947, next ensuing, and such grants or copies thereof duly certified 
as above set forth may be registered within such time as fully as the original 
might have been registered at any time heretofore: Provided that nothing 
herein contained shall be held or have the effect to divest any rights, titles, or 
equities in or to the land covered by such grants or any of them acquired by 
any person from the State of North Carolina by or through any entry or grant 
made or issued since such grants were respectively issued, or those claiming 
through or under such subsequent entry or grant. (1947, c. 99; G.S., s. 146-66. 1; 
1959; '¢.'683;'s: 1°) 


ARTICLE 138. 
Grants Vacated. 


§ 146-61. Civil action to vacate grant. — When any person claiming title 
to lands under a grant or patent from the King of Great Britain, any of the 
lords proprietors of North Carolina, or from the State of North Carolina, 
shall consider himself aggrieved by any grant or patent issued or made since 
July 4, 1776, to any other person, against law or obtained by false suggestions, 
surprise, or fraud, the person aggrieved may bring a civil action in the superior 
court for the county in which such land may be, together with an authenticated 
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copy of such grant or patent, briefly stating the grounds whereon such patent 
should be repealed and vacated, whereupon the grantee, patentee, or the 
person, owner, or claimant under such grant or patent, shall be required to 
show cause why the same shall not be repealed and vacated. (R. C., ¢. 42, s. 29: 


Code, s. 2786; Rev., s. 1748; C. S., 7594; G. S., s. 146-67; 1959, c. 683, s. 1.) 


Collateral Attack on Grant. — If the land 
be not subject to entry, the grant is void, and 
may be attacked collaterally. Janney  v. 
Blackwell, 188 N.C. 437, 50 S.E. 857 (1905). 

Plaintiff Must Claim an Interest in Land. 
— An action cannot be had under this section 
unless it is made to appear that the plaintiff 
has an interest in the land claimed by the 
defendant. Jones v. Riggs, 104 N.C. 281, 70 S.E. 
465 (1889); Wadsworth v. Cozad, 175 N.C. 15, 94 
S.E. 670 (1917). 

Where the State has no interest in the land, 
an action to vacate a grant must be brought by 
the party in interest in his own name and at his 
own expense. State ex rel. Attorney Gen. v. 
Bland, 123 N.C. 739, 31 S.E. 475 (1898). 

Fraud Practiced on the State. — A grant 
cannot be set aside at the suit of a junior 
grantee on the ground of fraud practiced on the 
State. Henry v. McCoy, 131 N.C. 586, 42 S.E. 
955 (1902). 

Action Where Land in Several! Counties. — 


cancellation of several grants, some of which 
were issued in a different county from that 


wherein the action was brought, that the 
allegation of fraud and false suggestion 
involves one and the same _ transaction, 


affecting each and all the grants, the subject of 
the litigation, it is unnecessary to bring a 
separate action in respect to the grants issued 
in the other county, some of the lands, the 
subject of the action, lying in the county 
wherein the action was brought. Kanawha 
Hardwood Co. v. Waldo, 161 N.C. 196, 76 S.E. 
680 (1912). 

Only Means of Attacking Grants. — It is 
well settled that a grant can only be vacated by 
proceedings under the statute (former §§ 146-67 
to 146-69). Crow v. Holland, 15 N.C. 417 (1834); 
McNamee v. Alexander, 109 N.C. 242, 13 S.E. 
777 (1891); Kimsey v. Munday, 112 N.C. 816, 17 
S.E. 583 (1898). 


When it appears in an action for the 


§ 146-62. Judgment recorded in Secretary of State’s office. — If, upon 
verdict or demurrer, the court believe that the patent or grant was made 
against law or obtained by fraud, surprise, or upon untrue suggestions, it may 
vacate the same; and a copy of such judgment, after being recorded at large, 
shall be filed by the petitioner in the Secretary of State’s office, where it shall 
be recorded in a book kept for that purpose; and the Secretary shall note in the 
margin of the original record of the grant the entry of the judgment, with a 
reference to the record in his office. (R. C., c. 42, s. 30; Code, s. 2787; Rev., s. 
IAD lcs eS.4 1090: (1. ins, L40-05,.1909,.C,.050, S. 1.) 


§ 146-63. Action by State to vacate grants. — An action may be brought 
by the Attorney General in the name of the State for the purpose of vacating or 
annulling letters patent granted by the State, in the following cases: 

(1) When he has reason to believe that such letters patent were obtained 
by means of some fraudulent suggestion or concealment of a material 
fact, made by the person to whom the same were issued or made, or 
with his consent or knowledge; or 

(2) When he has reason to believe that such letters patent were issued 
through mistake, or in ignorance of a materia! fact; or 

(3) When he has reason to believe that the patentee, or those claiming 
under him, have done or omitted an act in violation of the terms and 
conditions on which the letters patent were granted, or have by any 
other means forfeited the interest acquired under the same. (C. C. P., 
s2507.. Codes 22788;Ghev..82 1750) GeSi38e15961.G.0.,s.146-69; 1959, 
c. 683, s. 1.) 


Editor’s Note. — For note on defining 
navigable waters and the application of the 





State upon cancellation of the grant. State ex 
rel. Attorney Gen. v. Bland, 123 N.C. 739, 31 


public trust doctrine in North Carolina, see 49 
N.C.L. Rev. 888 (1971). 

State Must Be a Party Interested. — The 
State can only bring action under this section to 
vacate a grant when title would vest in the 
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S.E. 475 (1898). 

Attorney General Must Bring Action. — 
The right to bring action to set aside a grant 
because of fraud practiced on the State must be 
brought by the Attorney General in the name 


§ 146-64 


of the State, and cannot be brought by any 
other person. Henry v. McCoy, 131 N.C. 586, 42 
S.E. 955 (1902); Jones v. Riggs, 154 N.C. 281, 70 
S.E. 465 (1911). 

Grounds for Vacating. — Where a grant has 
been in strict compliance with the law, rights of 
property have been acquired which cannot be 
taken away, even by the State, in the absence of 
an allegation of fraud or mistake, except after 
compensation and under the principle of 
eminent domain. State ex rel. Blount v. 
Spencer, 114. N.C. 770, 19 S.E. 93 (1894). 


SUBCHAPTER IV. 


CH. 146. STATE LANDS 


§ 146-64 


Applicable Only to Land Grants. — A 
license to sell liquor is not a letter patent to be 
vacated by quo warranto under this section. 
Hargett v. Bell, 134 N.C. 394, 46 S.E. 749 (1904). 

Proceeding by the Attorney General to vacate 
a charter of a corporation cannot be brought 
under this section, or because of any authority 
vested by this section, but must be brought 
under Chapter 55. Attorney Gen. v. Holly 
Shelter R.R., 134. N.C. 481, 46S.E. 959 (1904). 


MISCELLANEOUS. 


ARTICLE 14. 


General Provisions. 





§ 146-64. Definitions. 
(1) “Acquired lands” 


As used in this Chapter: 
means all State lands, 


title to which has been 


acquired by the State or by any State agency by purchase, devise, 
gift, condemnation, or adverse possession. ; 
(2) “Escheated lands” means all State lands, title to which has been 


acquired by escheat. 


(3) “Land” means real property, buildings, space in buildings, timber 
rights, mineral rights, rights-of-way, easements, options, and all other 
rights, estates, and interests in real property. 

(4) “Navigable waters” means all waters which are navigable in fact. 

(5) “State agency” includes every agency, institution, board, commission, 
bureau, council, department, division, officer, and employee of the 
State, but does not include counties, municipal corporations, political 
subdivisions of the State, county or city boards of education, or other 
local public bodies. The term “State agency” does not include any 
private corporation created by act of the General Assembly. In case of 
doubt as to whether a particular agency, corporation, or institution 
is a State agency for the purposes of this Chapter, the Attorney 
General, upon request of the Governor and Council of State, shall 
make a determination of the issue. Upon a finding by the Attorney 
General that an agency, corporation, or institution is not a State 
agency for the purpose of this Chapter, the Governor and Council of 
State may execute a deed or other appropriate instrument releasing 
and quitclaiming all title and interest of the State in the lands of that 
agency, corporation, or institution. 

(6) “State lands” means all land and interests therein, title to which is 
vested in the State of North Carolina, or in any State agency, or in the 
State to the use of any agency, and specifically includes all vacant and 
unappropriated lands, swamplands, submerged lands, lands acquired 
by the State by virtue of being sold for taxes, escheated lands, and 


acquired lands. 


(7) “Submerged lands” means State lands which lie beneath 
a. Any navigable waters within the boundaries of this State, or 
b. The Atlantic Ocean to a distance of three geographical miles 
seaward from the coastline of this State. 
(8) “Swamplands” means lands too wet for cultivation except by drainage, 


and includes 


a. All State lands which have been or are known as 
“pocosin bay” 


“marsh” lands, 


“swamp” or 


“briary bay” or “savanna,” and 


which are a part of one swamp exceeding 2,000 acres in area, or 
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which are a part of one swamp 2,000 acres or less in area which 
has been surveyed by the State; and 
b. All State lands which are covered by the waters of any state-owned 


lake or pond. 


(9) “Vacant and unappropriated lands” means all State lands title to 
which is vested in the State as sovereign, and land acquired by the 
State by virtue of being sold for taxes, except swamplands as 
hereinafter defined. (1854-5, c. 21; R. C., c. 42, s. 1; Code, s. 2751; 1891, 
c. 302; Rev., ss. 1698, 1695; C. S.. ss. 7540, 7542; G. S., ss. 146-1, 146-4; 


1959, c. 683, s. 1; 1969, c. 1164.) 


Editor’s Note. — For note on defining 
navigable waters and the application of the 
public trust doctrine in North Carolina, see 49 
N.C.L. Rev. 888 (1971). 

Effect of Grant. — Lands once granted by 
the State to individual citizens do not become 
“vacant lands” within the meaning of the 
statute, where the State subsequently acquires 
title to them but abandons the actual use to 
which they were put. State v. Bevers, 86 N.C. 
588 (1882). 

Swamplands, within the meaning of this 
section are those too wet for cultivation except 
by drainage. Beer v. Whiteville Lumber Co., 170 
N.C. 337, 86 S.E. 1024 (1915). 

Swamplands of two creeks may be separate 
and not subject to the same application of this 
section though it appears that sometimes 
during freshets and high water these are all 
covered with one sheet of water. Beer v. 
Whiteville Lumber Co., 170 N.C. 387, 86 S.E. 
1024 (1915). 

A tract of land within the area of swamplands 
coming within the meaning of this section need 
not necessarily be free from knolls or higher 
and drier places. State Board of Educ. v. 
Roanoke R.R. & Lumber Co., 158 N.C. 318, 73 
S.E. 994 (1912). 

Tract Held Not Swampland. — See Resort 
Dev. Co. v. Parmele, 235 N.C. 689, 71 S.E.2d 474 
(1952). 

Tidelands. — The fact that tidelands 
conveyed by the State Board of Education are 
thereafter filled in and reclaimed by the 
purchaser does not divest the title of the 
purchaser, since the conveyance is of the fee 
and not an easement in the lands. Home Real 
Estate Loan & Ins. Co. v. Parmele, 214 N.C. 68, 
197 S.E. 714 (1938). 

Ownership of Foreshore Remains in State. 
— There is nothing in this section or § 146-3 to 
change the general rule that ownership of the 
foreshore remains in the State. On the 
contrary, it is noteworthy that a special class 
was created for the protection of the foreshore 
and the marginal seas. Therefore, littoral rights 
do not include ownership of the foreshore. 
Carolina Beach Fishing Pier, Inc. v. Town of 


Carolina Beach, 277 N.C. 297, 177 S.B.2d 513 


(1970). 
Watercourses Navigable in Fact Are 
Navigable in Law. — The present North 


Carolina law as to navigable waters is that all 
watercourses are regarded as navigable in law 
that are navigable in fact. Swan Island Club, 
Inc. v. White, 114 F. Supp. 95 (E.D.N.C. 1953). 

Grant of Land under Navigable Waters 
Void in Absence of Specific Authority. — In 
the absence of specific authority from the 
legislature, the State at no time had the power 
to grant land under navigable waters and all of 
such grants are void. Swan Island Club, Ine. v. 
White, 114 F. Supp. 95 (E.D.N.C. 1958). 

Grant Impeding Navigation. — In respect 
to navigable waters the State has no right to 
grant or convey the land under such waters for 
any purpose which will destroy or materially 
impede the use of such waters for navigation. 
Home Real Estate Loan & Ins. Co. v. Parmele 
214 N.C. 63, 197S.:E. 714 (1938). 

Governor Not Authorized to Agree to 
Boundary Line over Land under Navigable 
Waters. — The Governor of North Carolina was 
without authority in 1927 to agree as to a 
private owner’s boundary line over lands under 
navigable waters, as this section at the time 
prohibited the grant of or entry upon such 
lands. Swan Island Club, Ine. v. White, 114 F. 
Supp. 95 (E.D.N.C. 1953). 

Decrees in Torrens Proceeding Adjudging 
Ownership in Land under Navigable Water.— 
Insofar as a decree in a Torrens proceeding 
adjudged the plaintiff the owner in fee of shoal 
lands under navigable water, it transcended the 
power of the court under the law, and, 
therefore, is open to collateral attack. Swan 
Island Club, Inc. v. White, 114 F. Supp. 95 
(E.D.N.C. 1953). 

Grants to Land Not Subject to Entry. — An 
entry made to swampland when the body 
contains more than 2,000 acres is void, and a 
grant under such entry is void. State Board 
of Educ. v. Roanoke R.R. & Lumber Co., 158 
N.C. 313, 73 S.E. 994 (1912). See Home Real 
Estate Loan & Ins. Co. v. Parmele, 214 N.C. 63, 
197 S.E. 714 (1938). 


§ 146-65. Exemptions from Chapter. — None of the provisions of Chapter 


146 shall apply to: 
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(1) The acquisition of highway rights-of-way, borrow pits, or other 
interests or estates in land acquired for the same or similar purposes, 
or to the disposition thereof, by the Board of Transportation; or 

(2) The North Carolina State Ports Authority, the authority and powers 
thereof set forth or provided for by G.S. 143-216 through GS. 
143-228.1 or to the exercise of all or any of such authority and 
powers, 

Nor shall the provisions of Chapter 146 abrogate or alter any otherwise valid 
contract or agreement heretofore made and entered into by the State of North 
Carolina or by any of its subdivisions or agencies during the term or period of 
such contract or agreement. (1957, c. 584, s. 6; G.S., s. 146-112; 1959, c. 683, s. 1; 
Ly ionG.00 lass) 

Editor’s Note. — The 1973 amendment “State Highway Department” in subdivision 
substituted “Board of Transportation” for (1) 


§ 146-66. Voidability of transactions contrary to Chapter. — Any sale, 
lease, rental, or other disposition of State lands or of any interest or right 
therein, made or entered into contrary to the provisions of this Chapter, shall 
be voidable in the discretion of the Governor and Council of State. (1957, c. 584, 
S.'6; GiSe Sait0-1 1021009) CG. Oa, Sede) 


§ 146-67. Governor to employ persons. — The Governor may employ 
persons to perform such services as may be necessary to carry’ out the 
provisions cf this Chapter, and he shall fix the comvensation to be paid for 
such services. All expenditures for such services shall be paid from the State 
Land Fund on order of the Director of the Budget, or the officer designated by 
him to issue such orders. (1959, c. 683, s. 1.) 


§ 146-68. Statutes of limitations. — The provisions of G.S. 1-35, 1-36, and 
1-37 are made applicable to this Chapter. (1959, c. 683, s. 1.) 


§ 146-69. Service on State in land actions. — In all actions and special 
proceedings brought by or against the State or any State agency with respect to 
State land or any interest therein, service of process upon the Director of 
Administration, with delivery to him of copies for the Attorney General and 
for the administrative head of each State agency known by the party in whose 
behalf service is made to have an interest in the land which is the subject of the 
action or proceeding, shall constitute service upon the State for all purposes. 
(1959, c. 688, s. 1.) 


§ 146-70. Institution of land actions by the State. — Every action or 
special proceeding in behalf of the State or any State agency with respect to 
State lands or any interest therein, or with respect to land being condemned by 
the State, shall be brought by the Attorney General in the name of the State, 
upon the complaint of the Director of Administration. (1959, c. 683, s. 1.) 

Quoted in State v. Brooks, 279 N.C. 45, 181 
S.E.2d 553 (1971). 


ARTICLE 15. 
State Land Fund. 


§ 146-71. State Land Fund created. — The State Land Fund, which is 
hereby created, shall consist of the moneys required by this Chapter to be paid 
into that fund, together with such amounts as the General Assembly may 
appropriate thereto. (1959, c. 683, s. 1.) 


§ 146-72. Purpose. — The State Land Fund may, in accordance with rules 
and regulations adopted by the Governor and approved by the Council of State, 
be used for the following purposes: 
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(1) To pay any expenses incurred in carrying out the duties and 
responsibilities created by the provisions of this Chapter. 

(2) For the acquisition of land, when appropriation is made for that 
purpose by the General Assembly. (1959, c. 683, s. 1.) 


§ 146-73. Administration. — The State Land Fund shall be administered 
by the Department of Administration, in accordance with rules and regulations 
adopted by the Governor and approved by the Council of State. All 
expenditures from the fund shall be made upon order of the Director of the 
Budget, or of the officer designated by him to issue such orders. (1959, ¢. 683, s. 
1) 


ARTICLE 16. 
Form of Conveyances. 


§ 146-74. Approval of conveyances. — Every proposed conveyance in fee of 
State lands shall be submitted to the Governor and Council of State for their 
approval. Upon approval of the proposed conveyance in fee by the Governor 
and Council of State, a deed for the land being conveyed shall be executed in 
a8 manner prescribed in this article. (1957, c. 584, s. 7; G.S., s. 143-147; 1959, e¢. 

pel) 


§ 146-75. Execution; signature; attestation; seal. — Each such 
conveyance in fee shall be in the usual form of deeds of conveyance of real 
property and shall be executed in the name of the State of North Carclina, 
signed in the name of the State by the Governor, and attested by the Secretary 
of State; and the great seal of the State of North Carolina shall be affixed 
thereto. (1929, c. 148, s. 2; G.S., s. 143-148; 1959, c. 683, s. 1.) 


§ 146-76. Exclusive method of conveying State lands. — The manner and 
method of conveying State lands herein set out shall be the exclusive and only 
method of conveying State lands in fee. Any conveyance thereof by any other 
person or executed in any other manner or by any other method shall not be 
effective to convey the interest or estate of the State in such land. (1929, c. 148, 
ee ee tou old aC LUO aa ale! 


§ 146-77. Admission to registration in counties. — Hach such conveyance 
shall be admitted to registration in the several counties of the State upon the 
probate required by law for deeds of corporations. (1929, c. 143, s. 3; G. 5., s. 
143-149; 1959, c. 683, s. 1.) 


§ 146-78. Validation of conveyances of state-owned lands. — All 
conveyances heretofore made by the Governor, attested by the Secretary of 
State, and authorized by the Council of State, in the manner provided by G. S. 
146-74 and 146-75 of any lands, the title to which was vested in the State for the 
use of any State institution, department, or agency, or vested in the State for 
any other purpose, are hereby ratified and validated. (1917, c. 129; C.S., s. 
Wn24-14.951 02:18:71 95 Te. b845i8-0(Grd,;S: 148-146219595845 683)57/1°) 


ARTICLE 17. 
Title in State. 


§ 146-79. Title presumed in the State; tax titles. — In all controversies 
and suits for any land to which the State or any State agency or its assigns 
shall be a party, the title to such lands shall be taken and deemed to be in the 
State or the State agency or its assigns until the other party shall show that he 
has a good and valid title to such lands in himself. 

In all controversies touching the title or the right of possession of any lands 
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claimed by the State or by any State agency under any sale for taxes at any 
time heretofore made or which hereafter may be made, the deed of conveyance 
made by the sheriff or other officer or person making such sale, or who may 
have been authorized to execute such deed, shall be presumptive evidence that 
the lands therein mentioned were, at the time the lien for such taxes attached 
and at the time of the sale, the property of the person therein designated as the 
delinquent owner; that such lands were subject to taxation; that the taxes were 
duly levied and assessed; that the lands were duly listed; that the taxes were 
due and unpaid; that the manner in which the listing, assessment, levy, and 
sale were conducted was in all respects as the law directed; that all the 
prerequisites of the law were duly complied with by all officers or persons who 
had or whose duty it was to have had any part or action in any transaction 
relating to or affecting the title conveyed or purported to be conveyed by the 
deed, from the listing and valuation of the property up to the execution of the 
deed, both inclusive; and that all things whatsoever required by law to make a 
good and valid sale and vest the title in the purchaser were done, and that all 
recitals in such deed contained are true as to each and every of the matters so 
recited. 

In all controversies and suits involving the title to real property claimed and 
held under and by virtue of a deed made substantially as above, the person 
claiming title adverse to the title conveyed by such deed shall be required to 
prove, in order to defeat such title, either that the real property was not subject 
to taxation for the year or years named in the deed, that the taxes had been 
paid before the sale, that the property had been redeemed from the sale 
according to the provisions of law, and that such redemption was had or made 
for the use or benefit of persons having the right of redemption under the laws 
of this State, or that there had been an entire omission to list or assess the 
property or to levy the taxes or to sell the property; but no person shall be 
permitted to question the title acquired under such sale and deed without first 
showing that he or the person under whom he claims title had title to the 
property at the time of the sale, and that all taxes due upon the property have 
been paid by such person or the person under whom he claims title. (1842-3, c. 
36)°853;'R2.C.)¢n.66s.24+ Gode? s/2527:. 1889? cs 243: Rey 21s) 404 Casein oe 
G'S: Ss. 14629019595 62688 5.14) 

In Action by State Title Is Taken to Be in 
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subject land having been established by 


State. — In an action instituted by the State of 
North Carolina to remove cloud on title to a 
tract of coastal marshland title to the lands in 
controversy shall be taken to be in the State 
unless and until the other party shall show that 
he has a good and valid title to such lands in 
himself. State v. Brooks, 279 N.C. 45, 181 
S.E.2d 553 (1971). 

Under former § 146-90, when it was shown 
that land was swampland and within a swamp 
of more than 2,000 acres, the law presumed that 
the Board of Education was the owner thereof. 
State Bd. of Educ. v. Makely, 139 N.C: 31, 51 
S.E. 784 (1905); State Bd. of Educ. v. Roanoke 
R.R. & Lumber Co., 158 N.C. 313, 73 S.E. 994 
(1912). 

Defendants must carry the burden of proof 
by showing a connected chain of title from the 
sovereign to them for the identical lands 
claimed by them. State v. Brooks, 279 N.C. 45, 
181 S.E.2d 553 (1971). 

And Failure to Meet Burden Vests Title in 
State. — Where defendants failed to show they 
had a good and valid title to the subject land in 
themselves, and the identity and location of the 


stipulation, as between the State of North 
Carolina and defendants, this section vested 
title in the State, and the court erred in 
submitting the issue to the jury, the question 
for decision being a matter of law for the court. 
State v. Brooks, 279 N.C. 45, 181 S.E.2d 553 
(1971). 


Presumption Rebuttable. — The presump- 
tion of title lasts only until good title is shown 
to be in another party. New Hanover Shingle 
Mills Co. v. John L. Roper Lumber Co., 178 
N.C: 221, 100'S.E. 382 (1919). 


Effect of Presumption as to Title on 
Interpretation of Deed. — The description “to 
the high watermark” of nonnavigable arm of 
the sea, a broad shallow sound, restricted or 
limited conveyance to correctly located line of 
mean high water as indicated on the ground, 
particularly where title to marshlands was at 
time lots were laid off held by State subject to 
disposition by State Board of +Education, 
since under former 8 146-90 title to 
swamplands was presumed to be in Board or its 
assignees until a valid title to such land was 
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shown otherwise. Kelly v. King, 225 N.C. 709, 
36 S.E.2d 220 (1945) 

Presumption That Officers Do Their Duty. 
— It is entirely proper and competent for the 
State to provide that the presumption that 
publie officials have done their duty should 
apply, and throw upon any adverse claimant 
the burden of proving the contrary. This 
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cases of King v. Cooper, 128 N.C. 347, 38 S.E. 
924 (1901); Matthews v. Fry, 141 N.C. 582, 54 
S.E. 379 (1906); Warren v. Williford, 148 N.C. 
474, 62 S.E. 697 (1908), and Rexford v. Phillips, 
159 N.C. 218, 74 S.E. 337 (1912), the facts in 
those cases and this one being very different. 
State Bd. of Educ. v. Remick, 160 N.C. 562, 76 
S.E. 627 (1912). 


decision does not, in any way, conflict with the 


§ 146-80. Statute of limitations. — No statute of limitations shall affect 
the title or mar the action of the State, or of any State agency, or of its assigns, 
unless the same would protect the person holding and claiming adversely 
against the State. Neither the State nor any State agency, nor its assigns, shall 
commence any action for the recovery of damages for timber cut and removed 
from lands owned by the State or by any State agency or for any other act of 
trespass committed on such lands, more than 10 years after the occurrence of 
such cutting, removal, or other act of trespass. The provisions of this section 
shall not have the effect of reviving any cause of action which was, at the date 
of ratification of this Chapter, barred by any applicable statute of limitations. 
(1842, c. 36, s. 5; RK. C., c. 66, s. 25; Code, s. 2528; Rev., s. 4048; 1917, ch. 287; C.S., 
s. 7618; G.S., s. 146-91; 1959, c. 683, s. 1.) 


Editor’s Note. — Tillery v. Whiteville 
Lumber Co., 172 N.C. 296, 90 S.E. 196 (1916) 
laid down the rule that this statute was not 
intended to protect an assignee of the State 
against the three-year statute of limitations 
when the action was for damage to timber. By 
amendment in 1917 the part of the section now 
contained in the second sentence was added. 

The purpose of this section was to make 
applicable to the State Board of Education the 
same limitations applicable to the State, and 
the words “or its assigns’’ were intended to 
make applicable to assigns of the Board the 
same limitations applicable to the Board, but 
only as applied to adverse possession had while 
title was in the Board. Virginia-Carolina Tie & 
Wood Co. v. Dunbar, 106 F.2d 383 (4th Cir. 
1939) 

Board of Education Not Barred by Statute 
of Limitations.—In an action for land brought 
by the State Board of Education, the plaintiff is 


not barred by the statute of limitations, which 
does not run in such cases, unless the State 
would have been barred by adverse possession. 
State Bd. of Educ. v. Roanoke R.R. & Lumber 
Co., 158 N.C: 313, 73 S.E. 994 (1912). 

Harmless Error. — In action tor damages 
for alleged trespass in the cutting of timber on 
swampland where defendants claimed adverse 
possession under color of title of land in dispute, 
and plaintiff claimed title under deeds executed 
by the State Board of Education to a third 
party, error, if any, in charging that the 7-year 
statute of limitations, rather than the 21-year 
statute, was applicable was harmless to 
plaintiff where, under defendants’ evidence, 
jury could not have found that defendants and 
those under whom defendants claimed had been 
in possession for 7 years without finding that 
they had been in possession for; more than 21 
years. Virginia-Carolina Tie & Wood Co. v. 
Dunbar, 106 F.2d 383 (4th Cir. 1939). 


§ 146-81. Title to lands sold for taxes. — The title to all land acquired by 
the State by virtue of being sold for taxes is hereby vested in the State of North 
Caralinas(1917;c: 209; Cxessvi(615:'GeS.,'s. 146-881 959se2 683, si 1.) 


§ 146-82. Protection of interest in lands sold for taxes. — Whenever any 


lands in which the State of North Carolina or any State agency has an in- 
terest, by way of mortgage or otherwise, are advertised to be sold for any 
taxes or special assessment, or under any lien, the Department of Admin- 
istration is authorized, if in its judgment it is necessary to protect the interest 
of the State, to appear at any sale of such lands and to buy the same as 
any other person would. For the purpose of paying therefor, the Director 
of the Budget is authorized to draw upon the State Land Fund. (1917, c. 246; 
C.S., s. 7616; G.S., s. 146-89; 1959, c. 683, s. 1.) 


487 


§ 146-83 CH. 146. STATE LANDS § 146-83 
ARTICLE 18. 
Miscellaneous. 


§ 146-83. Vested rights protected. — No provision of this Chapter shall be 
applied or construed to the detriment of vested rights, interests, or estates of 
any private individual, firm, or corporation, acquired prior to June 2, 1959, 


(1959, c. 683, s. 1.) 
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CH. 147. STATE OFFICERS 
Chapter 147. 
State Officers. 


Article 1. 


Classification and General Provisions. 


Sec. 

147-1. Public State officials classified. 

147-2. Legislative officers. 

147-3. Executive officers. 

147-4. Executive officers — election; term; 
induction into office. 

147-5. Executive officers — _ report to 
Governor; reports transmitted to 
General Assembly. 

Article 2. 
Expenses of State Officers and 

State Departments. 

147-6. Expenses paid by warrants of State 
Auditor; statements filed. 

147-7. Traveling expenses on State's business. 


147-8. Mileage allowance to officers or 
employees using public or private 
automobiles. 

147-9. Unlawful to pay more than allowance. 

147-9.1. Municipalities and counties exempt. 


Article 2A. 


Annuities for State Employees. 


147-9.2. Definitions. 
147-9.38. Annuity contracts; salary deductions. 
147-9.4. Deferred compensation plan. 


Article 3. 
The Governor. 


147-10. Governor to reside in Raleigh; mansion 
and accessories. 

147-11. Salary and expense allowance of 
Governor; allowance to person 
designated to represent Gover- 
nor’s office. 

147-11.1. Succession to office 
Acting Governor. 

147-12. Powers and duties of Governor. 

147-13. May convene Council of State; quorum; 
journal. 

147-13.1. Governor’s power to consolidate State 
agencies. 

147-14. Appointment of private secretary; 
official correspondence preserved; 
books produced before General 
Assembly. 

147-15. Salary of private secretary. 

147-15.1. Fees collected by private secretary. 

147-16. Records kept; certain original appli- 
cations preserved. 

147-16.1. Publication of executive orders. 

147-17. May employ counsel in cases wherein 
State is interested. 

147-18. To designate “Indian Day.” 

147-19. To appoint a day of thanksgiving. 

147-20. [Repealed.] 


of Governor; 
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Sec. 

147-21. Form and contents of applications for 
pardon. 

147-22. Application for pardon to include 
record. 


147-23. Conditional pardons may be granted. 

147-24. Governor's duties when conditions of 

pardon violated. 

5. Duty of sheriff and clerk on pardon 

granted. 

147-26. To procure great seal of State; its de- 

scription. 

. Affixing great seal a second time to 

public papers. 

. To procure seals for departments and 

courts. 

147-29. Seal of Department of State described. 

147-30. To provide new seals when necessary. 

147-31. Payment for seals. 

147-31.1. Office space and expenses _ for 
Governor-elect and Lieutenant 
Governor-elect. 

147-32. Compensation for widows of Governors. 

147-33. Compensation and expenses _ of 
Lieutenant Governor. 


Article 3A. 


Emergency War Powers 
of Governor. 


147-33.1. Short title. 

147-33.2. Emergency war 
Governor. 

147-33.3. Orders, rules and regulations. 

147-33.4. Immunity. 

147-33.5. Federal action controlling. 

147-33.6. Construction of Article. 


powers of the 


Article 4. 
Secretary of State. 


147-34. Office and office hours. 

147-35. Salary of Secretary of State. 

147-36. Duties of Secretary of State. 

147-36.1. Deputy Secretary of State. 

147-37. Secretary of State; fees to be collected. 

147-38. Copy-sheet defined. 

147-39. Custodian of statutes, records, deeds, 

etc. 

[ Repealed. ]} 

To keep records of oyster grants. 

Binding original statutes, resolutions, 

and documents. 

147-43. Reports of State officers. 

147-43.1 to 147-44. [Repealed.] 

147-45. Distribution of copies of 
publications. 

147-46. [Repealed.] 

147-46.1. Publications furnished State depart- 
ments, bureaus, institutions 
and agencies. 

147-47. [Repealed.] 


147-40. 
147-41. 
147-42. 


State 
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Sec. Sec. 
147-48. Sale of Laws and Journals. 147-70. To make short-term notes in 
147-49. Disposition of damaged and unsaleable emergencies. 
, publications. 147-71. May demand and sue for money and 
147-50. Publications of State officials and property of State. 
department heads furnished to 147-72. Ex officio treasurer of State 
certain institutions, agencies, etc. institutions; duties as such. 
147-51. Clerks of superior courts responsible 147-73. Office of treasurer of each State 
for Appellate Division Reports; institution abolished. 
lending prohibited. 147-74. Office of State Treasurer declared 
147-52. Reprints of Supreme Court Reports. office of deposit and disbursement. 
147-53. [Superseded.] 147-75. May authorize chief clerk to act for 
147-54. Payment of proceeds of sales to him; Treasurer liable. 
Treasurer. 147-76. Liability for false entries in his books. 
147-54.1. Division of Publications; duties. 147-77. Daily deposit of funds to credit of 
Treasurer. 
Article 5. 148-78. Treasurer to select depositories; bond. 
Auditor. 147-79. Deposits of State funds in banks that 
147-55. Salary of Auditor. ai tien PEDTIAR the . sii si 
147-56. Office and office hours. Sooo ae kha bate ae oe 
147-57. Bond. Hovde 
147-58. Duties and authority of State Auditor. nee od ae 7 other aaa aad 
147-59. Warrants to bear limitations; presented Leena f : 
Pihin oo dave 147-81. Number of depositories; contract. 
: : : 147-82. Accounts of funds kept separate. 
147-60. Surrender of barred warrant; issue of ‘ 
NEL LS Cac ip | 147-83. Receipts from federal government and 
147-61. Warrants issued before March 10, 1925. gifts oe utente ; bed 
VATED OM eeion cre eee NS re 147-84. Auditor to furnish forms; reports; 
gnments of claims against State : , 
147-63. Warrants for money paid into treasury . rerun et ease) ments: 
by mieten : 147-85. Fiscal year. 
147-64 ee fod Burnie pnaueeis tof calc 147-86. Additional clerical assistance autho- 
rized; compensation and duties. 
of property mortgaged to State. 
Article 6. A ae 
Teencucer Secretary of Revenue. 
147-65. “Salareoretaveltroachrers 147-87. Secretary of Revenue; appointment; 
147-66. Office and office hours. oe SBA ‘ 
147-67. Bonds of Treasurer’s clerks. 147-88. Duties ag to revenue laws. 
147-68. To receive and disburse moneys; to Article 8. 
make reports. ye 
147-69. Deposits of State funds in banks Solicitors. 
regulated. 147-89. To prosecute cases removed to federal 
147-69.1. Deposit or investment of surplus courts. 
State funds; reports of State 
Treasurer. 
ARTICLE 1. 


Classification and General Provisions. 


§ 147-1. Public State officials classified. — The public officers of the State 
are legislative, executive, and judicial. But this classification shall not be 
construed as defining the legal powers of either class. (1868-9, c. 270, ss. 1, 2; 
Godessassilqe Revi SapazoiGen.. g27024.) | 


§ 147-2. Legislative officers. — The legislative officers are: 
(1) Fifty Senators; 
(2) One hundred and twenty members of the House of Representatives; 
(3) A Speaker of the House of Representatives; 

(4) A clerk and assistants in each House; 
(5) A doorkeeper and assistants in each House; 
(6) As many subordinates in each House as may be deemed necessary. 

(1868-9, c. 270, s. 3; Code, s. 3318; Rev., s. 53824; C.S., s. 7625.) 
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§ 147-3. Executive officers. — (a) Executive officers are either: 
(1) Civil; 
(2) Military. 

(b) Civil executive officers are: 
(1) General, or for the whole State; 
(2) Special, or for special duties in different parts of the State; 
(3) Local, or for a particular part of the State. 

(c) The general civil executive officers of this State are as follows: 

) A Governor; 

) A Lieutenant Governor; 

) Private secretary for the Governor; 

) A Secretary of State; 

) An Auditor; 

) A Treasurer; 

) An Attorney General; 

) A Superintendent of Public Instruction; 

) The members of the Governor’s Council; 

0) A Commissioner of Agriculture; 

1) A Commissioner cf Labor; 

(12) A Commissioner of Insurance. (1868-9, c. 270, ss. 24, 25, 26; Code, s. 

Hol YI S99 Ne toa" SsGA 4s Coodo. Loulec 419 esi Revise polo Gloias. 
(G2OH9S toe ole 99571194385 cel 10) 


§ 147-4. Executive officers — election; term; induction into office. — The 
executive department shall consist of a Governor, a Lieutenant Governor, a 
Secretary of State, an Auditor, a Treasurer, a Superintendent of Public 
Instruction, an Attorney General, a Commissioner of Agriculture, a 
Commissioner of Insurance, and a Commissioner of Labor, who shall be elected 
for a term of four years, by the qualified electors of the State, at the same time 
and places, and in the same manner, as members of the General Assembly are 
elected. Their term of office shall commence on the first day of January next 
after their election and continue until their successors are elected and 
qualified. The persons having the highest number of votes, respectively, shall 
be declared duly elected, but if two or more be equal and highest in votes for 
the same office, then one of them shall be chosen by joint ballot of both houses 
of the General Assembly. Contested elections shall be determined by a joint 
ballot of both houses of the General Assembly in such manner as shall be pre- 
scribed by law. On the first Thursday after the convening of the General 
Assembly, the person duly elected Governor shall, in the presence of a 
joint session of the two houses of the General Assembly, take the oath 
of office prescribed by law and be immediately inducted into the office 
of Governor. Should the Governor elected not be present at such joint 
session, then he may, as soon thereafter as he may deem proper, take the 
oath of office before some justice of the Supreme Court and be inducted into 
office. As soon as the result of such election as to other officers of the execu- 
tive department named in Article III, Sec. 1, of the Constitution shall be as- 
certained and published, the officers elected to such offices shall, as soon as 
may be, take the oath of office prescribed by law for such officers and be 
inducted into the offices to which they have been elected. (Const., art. 3, ss. 1, 3; 
PhO fees esl) 2.3) Reve Ss, od207C. S/S. 10277 193) Ceol 2 seo 81953, c? 2.) 

Editor’s Note. — The reference in this that section in the Constitution of 1868. See 
section to Art. III, § 1, of the Constitution is to now N.C. Const., Art. III, § 7. 


§ 147-5. Executive officers — report to Governor; reports transmitted to 
General Assembly. — It shall be the duty of the officers of the executive 
department to submit their respective reports to the Governor to be 
transmitted by him with his message to the General Assembly. (1813, ¢. 60, s. 
2) PsRiRevessrasia: GiSyvie-7628") 
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ARTICLE 2. 


Expenses of State Officers and State Departments. 


§ 147-6. Expenses paid by warrants of State Auditor; statements filed. 
— All salaries, purchases of equipment and expenses authorized by law to be 
paid out of the various funds herebefore mentioned shall be paid by warrant 
drawn by the State Auditor on the State Treasurer. The officer of State or the 
head of any department thereof shall file with the State Auditor an itemized 
statement of the salaries, bills for purchases of equipment and other expenses 
of his department, and the State Auditor shall draw warrants on the State 
Treasurer for the payment of all salaries, purchases of equipment, and 
expenses as authorized by law, to be paid by the said officer of State or head of 
any department thereof, as evidenced by statements so approved and filed. The 
State Treasurer is hereby authorized and directed to pay said warrants. (1919, 
o 1173.2: CS eeeiosl,) 


§ 147-7. Traveling expenses on State’s business. When, to efficiently 
and properly carry into effect and execute any of the duties imposed by his 
appointment or by the provision of any statute of this State, and provide for 
the expenses thereof, it is required that any officer of the State or any 
employee of any department thereof shall travel from place to place, such 
traveling and other expenses as shall be required shall be approved by said 
officer or head of the department whose employee incurs such expenses. (1919, 
Celie. 3 Aero se bole 


§ 147-8. Mileage allowance to officers or employees using public or 
private automobiles. — Where it is provided by any law affecting the State of 
North Carolina, or any subdivision thereof, whereby any employee or officer of 
the same is allowed to charge mileage for the use of any motor vehicle when 
owned by the State or any subdivision thereof or by any such employee or 
officer of the State or any subdivision thereof, when in the discharge of any 
duties imposed upon him by reason of his employment or office, the same is 
hereby repealed to the extent that said charge shall be limited to the actual 
miles traveled by said motor vehicle and no mileage charge shal! be allowed for 
but one occupant of any motor vehicle so used, and provided further that no 
such mileage charge shall exceed seven cents (7¢) per mile. (1931, ¢. 382, s. 1; 
195SN6- GTS SE 20H 

Local Modification. — Guilford: 1961, ¢. 905; 

Lee: 1967, c. 58, s. 1; Mecklenburg: 1965, ec. 240, 
s. 1; City of Greensboro: 1959, c. 1137, s. 15. 


§ 147-9. Unlawful to pay more than allowance. — It shall be unlawful for 
any officer, auditor, bookkeeper, clerk or other employee of the State of North 
Carolina or any subdivision thereof to knowingly approve any claim or charge 
on the part of any person for mileage by reason of the use of any motor vehicle 
owned by the State or any subdivision thereof or by any person and used in the 
pursuit of his employment or office in excess of seven cents (7¢) per mile as set 
out in G. 8S. 147-8 and any officer, auditor, bookkeeper, clerk or other employee 
violating the provisions of this section shall be guilty of a misdemeanor. (1931, 
C, Obese ok Done. OlogseeLa 

Local Modification. — Lee: 1967, c. 58, s. 2; 

Mecklenburg: 1965, c. 240, s. 2; City of 
Greensboro: 1959, ec. 1137, s. 16. 


§ 147-9.1. Municipalities and counties exempt. — Nothing in this Article 
shall be deemed to be applicable to counties or municipalities or to limit or 
restrict the amount of any automobile mileage allowance, or automobile 
expense allowance, or any other travel expense allowance or payment which 
may be paid by a county or municipality or by any board, commission, or other 
agency of any county or municipality. (1967, c. 941; 1969, c. 180, s. 2.) 
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ARTICLE 2A. 
Annuities for State Employees. 


§ 147-9.2. Definitions. — The following words when used in this Article 
shall have the meanings ascribed to them in this section except when the 
context clearly indicates a different meaning: 

(1) “Chief executive officer” shall mean the person or group of persons 
responsible for the administration of any department or agency of the 
State of North Carolina, or of a wholly owned institution or 
instrumentality thereof, or an agent of such chief executive officer 
duly authorized to enter into the contracts with State employees 
referred to in G.S. 147-9.3 and 147-9.4. 

(2) “Employee” shall mean a permanent employee of the State of North 
Carolina, or if [of] any of its departments or agencies, or of any of its 
wholly owned institutions and instrumentalities. 

(3) “Employer” shall mean the State of North Carolina, its departments 
and agencies, and its wholly owned institutions and instrumentalities. 
LOT Cp4aoor suid 


§ 147-9.3. Annuity contracts; salary deductions. — Notwithstanding the 
provisions of G.S. 147-62, and notwithstanding any provision of law relating to 
salaries or salary schedules of State employees, if the employee be one 
described in section 403(b) (1) (A) (i) or (ii) of the United States Interna] 
Revenue Code, the chief executive officer of such employee, on behalf of the 
employer, may enter into an annual contract with the employee which provides 
for a reduction in salary below the total established compensation or salary 
schedule for a term of one year. The chief executive officer shall use the funds 
derived from the reduction in the salary of the employee to purchase a 
nonforfeitable annuity or retirement income contract for the benefit of said 
employee. An employee who has agreed to a salary reduction for this purpose 
shall not have the right to receive the amount of salary reduction in cash or in 
any other way except the annuity or retirement income contract. Funds used 
for the purchase of an annuity or retirement income contract shall not be in 
lieu of any amount earned by the employee before his election for a salary 
reduction has become effective. The agreement for salary reduction referred to 
herein shall be effective under the necessary regulations and procedures 
adopted by the chief executive officer and on forms prescribed by him. 
Notwithstanding any other provision of law, the amount by which the salary of 
an employee is reduced pursuant to this section shall not be excluded, but shall 
be included, in computing and making payroll deductions for social security 
and retirement system purposes, if any, and in computing and providing 
matching funds for retirement system purposes, if any. (1971, c. 438, s. 2.) 


§ 147-9.4. Deferred compensation plan. — Notwithstanding the provisions 
of G.S. 147-62, and notwithstanding any provision of law relating to salaries or 
salary schedules of State employees, the chief executive officer of an employee, 
on behalf of the employer, may enter into an annual contract with an employee 
under which the employee irrevocably elects to defer receipt of a portion of his 
following year’s scheduled salary, but only if, as a result of such contract, the 
income so deferred is not constructively received by the employee in the year in 
which it was earned, for federal income tax purposes. In addition, the income 
so deferred must be used to purchase an annuity or retirement income contract 
for the benefit of said employee, or to purchase shares in mutual funds for his 
benefit. An employee who has agreed to a deferred compensation plan for this 
purpose shall not have the right to receive the income so deferred in cash or in 
any way other than as provided above. Funds used for the purchase of an 
annuity or retirement income contract or mutual fund shares shall not be in 
lieu of any amount earned by the employee before his election to defer 
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compensation has become effective. The agreement to defer income referred to 
herein shall be effective under the necessary regulations and procedures 
adopted by the chief executive officer and on forms prepared by him. 
Notwithstanding any other provisions of law, the amount by which the salary 
of an employee is deferred pursuant to this section shall not be excluded, but 
shal! be included, in computing and making payroll deductions for social 
security and retirement system purposes, if any, and in computing and 
providing matching funds for retirement system purposes, if any. (1971, c. 433, 


S. 3.) 


? 


ARTICLE 3. 
The Governor. 


§ 147-10. Governor to reside in Raleigh; mansion and accessories. — The 
Governor shall reside in the City of Raleigh during his continuance in office. A 
convenient and commodious furnished dwelling house, supplied with necessary 
lights, fuel, and water, shall be provided for his accommodation; and an 
automobile and driver shall be provided and maintained for the use of the 
executive mansion. (1868-69, c. 270, ss. 32, 33; Code, ss. 3825, 3326; 1885, c. 244; 
Rev., s. 5827; 191976. 307° C_S:, s. 1635.) 


§ 147-11. Salary and expense allowance of Governor; allowance to 
person designated to represent Governor’s office. — The salary of the 
Governor shall be thirty-eight thousand five hundred dollars ($38,500) per 
annum, payable monthly. He shall be paid annually the sum of five thousand 
dollars ($5,000) as an expense allowance in attending to the business for the 
State and for expenses out of the State and in the State in representing the 
interest of the State and people, incident to the duties of his office, the said 
allowance to be paid monthly. In addition to the foregoing allowance, the actual 
expenses of the Governor while traveling outside the State on business incident 
to his office shall be paid by the State Treasurer on a warrant issued by the 
Auditor. Whenever a person who is not a State official or employee is 
designated by the Governor to represent the Governor’s office, such person 
shall be paid actual travel expenses incurred in the performance of such duty; 
provided that the payment of such travel expense shall conform to the 
provisions of the biennial appropriation act in effect at the time the pay ment is 
made. (1879, c. 240; Code, s. 3720; 1901, c. 8; Rev., s. 2736; 1907, c. 1009; 1911, e. 
89; 11917). cei 11),.235;4919 nen 820-Cwsl 1s. 8858309295 C27 Oe Sly be 
1953; ex 1, svg 1961.0) 11571963, Cr 1478; St 12 3965.67.10 9 sa hly £9 Tee 
ls) 


Editor’s Note. — The 1971 amendment of Governor in 1977. — Session Laws 1973, ¢. 
increased the annual salary from $35,000 to 600, effective upon the inauguration of the 
$38,500. Governor in 1977, will increase the annual 


Amendment Effective upon Inauguration — salary from $38,500 to $45,000. 


§ 147-11.1. Succession to office of Governor; Acting Governor. — 
(a) Lieutenant Governor. — 

(1) The Lieutenant Governor-elect shall become Governor upon the failure 
of the Governor-elect to qualify. The Lieutenant Governor shall 
become Governor upon the death, resignation, or removal from office 
of the Governor. The further order of succession to the office of 
Governor shall be prescribed by law. A successor shall serve for the 
remainder of the term of the Governor whom he succeeds and until a 
new Governor is elected and qualified. 

(2) During the absence of the Governor from the State, or during the 
physical or mental incapacity of the Governor to perform 
the duties of his office, the Lieutenant Governor shall be Acting 
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Governor. The further order of succession as Acting Governor shall be 
prescribed by law. 

(b) President of Senate, Speaker of the House and Other Officers. — 

(1) If, by reason of failure to qualify, death, resignation, or removal from 
office, there is neither a Governor nor a Lieutenant Governor to 
discharge the powers and duties of the office of Governor, then the 
President of the Senate shall, upon his resignation as President of the 
Senate and as Senator, become Governor. 

(2) If, at the time when under subdivision (1) of this subsection the 
President of the Senate is to become Governor, there is no President 
of the Senate, or the President of the Senate fails to qualify as 
Governor, then the Speaker of the House of Representatives shall, 
upon his resignation as Speaker and as Representative, become 
Governor. 

(3) If, at the time when under subdivision (2) of this subsection the 
Speaker of the House of Representatives is to become Governor, there 
is no Speaker of the House of Representatives, or the Speaker of the 
House of Representatives fails to qualify as Governor, then that 
officer of the State of North Carolina who is highest on the following 
list, and who is not under disability to serve as Governor, shall, upon 
his resignation of the office which places him in the order of 
succession, become Governor: Secretary of State, Auditor, Treasurer, 
Superintendent. of Public Instruction, Attorney General, 
Commissioner of Agriculture, Commissioner of Labor, and 
Commissioner of Insurance. 

(c) Acting Governor Generally. — 

(1) If, by reason of absence from the State or physical or mental 
incapacity, there is neither a Governor nor a Lieutenant Governor 
qualified to discharge the powers and duties of the office of Governor, 
then the President of the Senate shall become Acting Governor. 

(2) If, at the time when under subdivision (1) of this subsection the 
President of the Senate is to become Acting Governor, there is no 
President of the Senate, or the President of the Senate fails to qualify 
as Acting Governor, then the Speaker of the House of Representatives 
shall become Acting Governor. 

(3) If, at the time when under subdivision (2) of this subsection the 
Speaker of the House of Representatives is to become Acting 
Governor, there is no Speaker of the House of Representatives, or the 
Speaker of the House of Representatives fails to qualify as Acting 
Governor, then that officer of the State of North Carolina who is 
highest on the following list, and who is not under disability to serve 
as Acting Governor, shall become Acting Governor: Secretary of 
State, Auditor, Treasurer, Superintendent of Public Instruction, 
Attorney General, Commissioner of Agriculture, Commissioner of 
Labor, and Commissioner of Insurance. 

(d) Governor Serving under Subsection (c). — An individual serving as 
Acting Governor under subsection (c) of this section shall continue to act for 
the remainder of the term of the Governor whom he succeeds and until a new 
Governor is elected and qualified, except that: 

(1) If his tenure as Acting Governor is founded in whole or in part upon 
the absence of both the Governor and Lieutenant Governor from the 
State, then he shall act only until the Governor or Lieutenant 
Governor returns to the State; and 

(2) If his tenure as Acting Governor is founded in whole or in part upon 
the physical or mental incapacity of the Governor or Lieutenant 
Governor, then he shall act only until the removal of the incapacity of 
the Governor or Lieutenant Governor. 
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(e) Officers to Which Subsections (b), (ce) and (d) Applicable. — Subsections 
(b), (c), and (d) of this section shall apply only to such officers as are eligible 
to the office of Governor under the Constitution of North Carolina, and only 
to officers who are not under impeachment by the House of Representatives 
at the time they are to become Governor or Acting Governor. 

(f) Compensation of Acting Governor. —. During the period that any 
individual serves as Acting Governor under subsection (c) of this section, his 
compensation shall be at the rate then provided by law in the case of the 
Governor. (1961, c. 992, s. 1.) 


Cross Reference. — See N. C. Const., Art. 
III, § 3, and the note thereto. 


§ 147-12. Powers and duties of Governor. — In addition to the powers and 
duties prescribed by the Constitution, the Governor has the powers and duties 
prescribed in this and the following sections: 

(1) He is to supervise the official conduct of all executive and ministerial 
officers; and when he shall deem it advisable he shall visit all State 
institutions for the purpose of inquiring into the management and 
neeas of the same, and for the purpose of paying the expenses of such 
visitation the Auditor is hereby directed to draw an order on the 
Treasurer in favor of the Governor to pay his expenses for each 
visitation. 

(2) He is to see that all offices are filled, and the duties thereof performed, 
or in default thereof apply such remedy as the law allows, and if the 
remedy is imperfect, acquaint the General Assembly therewith. 

(3) He is to make the appointments and fill the vacancies not otherwise 
provided for in all departments. 

In every case where the Governor is authorized by statute to make 
an appointment to fill a State office, he may also appoint to fill any 
vacancy occurring in that office, and the person he appoints shall 
serve for the unexpired term of the office and until his successor is 
appointed and qualified. 

In every case where the Governor is authorized by statute to 
appoint to fill a vacancy in an office in the executive branch of State 
government, the Governor may appoint an acting officer to serve 
a. During the physical or mental incapacity of the regular holder of 

the office to discharge the duties of his office, 
b. During the continued absence of the regular holder of the office, or 
ec. During a vacancy in an office and pending the selection and 
qualification, in the manner prescribed by statute, of a person to 
serve for the unexpired term. 

An acting officer appointed in accordance with this subsection may 
perform any act and exercise any power which a regularly appointed 
holder of such office could lawfully perform and exercise. All powers 
granted to an acting officer under this subsection shall expire 
immediately 
a. grat the termination of the incapacity of the officer in whose stead 

e acts, 
b. Upon the return of the officer in whose stead he acts, or 
ce. Upon the selection and qualification, in the manner prescribed by 
statute, of a person to serve for the unexpired term. 

The Governor may determine (after such inquiry as he deems 
appropriate) that any of the officers referred to in this paragraph is 
physically or mentally incapable of performing the duties of his 
office. The Governor may also determine that such incapacity has 
terminated. 

The compensation of an acting officer appointed pursuant to the 


496 


§ 147-13 CH. 147. STATE OFFICERS § 147-13 


provisions of this subdivision shall be fixed by the Governor with the 
approval of the Advisory Budget Commission. 

(4) He is the sole official organ between the government of this State and 
other states, or the government of the United States. 

(5) He has the custody of the great seal of the State. 

(6) If he be apprised by the affidavits of two responsible citizens of the 
State that there is imminent danger that the statute of this State 
forbidding prizefighting is about to be violated, he shall use, as far as 
necessary, the civil and military power of the State to prevent it, and 
to have the offenders arrested and bound to keep the peace. 

(7) He shall annually appoint eight members to the board of directors of 
the North Carolina Railroad, who shall serve for one year until the 
next annual meeting of stockholders held for the purpose of electing or 
naming directors. 

(8) In carrying out his ex officio duties, he is authorized to designate his 
personal representative to attend meetings and to act in his behalf as 
he directs. 

(9) He is authorized to appoint such personal staff as he deems necessary 
to carry out effectively the responsibilities of his office. 

(10) He is hereby empowered to contract in behalf of the State with the 
government of the United States to the extent allowed by the laws of 
North Carolina for the purpose of securing the benefits available to 
this State under the Federal Highway Safety Act of 1966. To that end, 
he shall coordinate the activities of any and all departments and 
agencies of this State and its subdivisions relating thereto. (1868-9, c. 
Psa (mlotuel, Ca Ulle tooo, can |< COdets 6320 41 895 4¢, 24,15 1921905, 
C. 446; Rev. Mat 5328; C. S..s. 7636; 1955, ce. 91055: 3. 1959, es 285: 1967, a 
pe.) 

Cross References. — For sections placing 
Governor and Council of State in charge of 


Mandamus to Compel Performance of 
Duties. — Under subdivisions (1) and (2) of this 


State’s interest in railroads, canals and other 
works of internal improvements, see §§ 124-1 
through 124-7. As to Governor’s power to 
appoint, see Constitution, Art. III, $$ 5 and 7; 
Art. IV, § 19. As to investment of surplus State 
funds, see § 147-69.1. 

State Government Reorganization. — The 
Directors of the North Carolina Railroad were 
transferred to the Department of Transporta- 
tion and Highway Safety by § 148A-105, 
enacted by Session Laws 1971, c. 864. 

The Governor's authority with regard to the 
Federal Highway Safety Act of 1966 was 
transferred to the Department of Transporta- 
tion and Highway Safety by § 148A-101, 
enacted by Session Laws 1971, c. 864. 


§ 147-13. May convene Council of State; quorum; journal. 


section the Governor has the right to bring 
mandamus proceedings against the State 
Auditor to compel the performance of the 
ministerial duties prescribed by statute which 
do not involve any official discretion. Russell v. 
Ayer, 120 N.C; 180; 27 S:E. 133 (1897). 

The right of the Governor to appoint 
officers is limited to constitutional officers and 
then only when the Constitution expressly 
provides for such an appointment. State ex rel. 
Salisbury. vy. Croomel67 N’C. 223 -33'S.E. 354 
(1914). 

As to appointments under subdivision (3) of 
this section prior to 1959 amendment, see State 
ex rel. Salisbury v. Croom, 167 N.C. 223, 83 S.E. 
304 (1914). 


10)./0Ne 


Governor may convene the Council for consultation whenever he may deem it 
proper. In all meetings of the Council of State, five members exclusive of the 
Governor shall constitute a quorum. 

(b) The advice and proceedings of the Council of State shall be entered in a 
journal, to be kept for this purpose exclusively and signed by all members 
present. Any member of the Council may have entered in the journal his 
dissent to any part of the journal. The journal shall be maintained by the 
Governor and shall be paces Ws the General gene when called for by 
either house. (1868-9, c. 270, s. 40; Code, s. 3335; Rev., s. 53829; C. S., s. 7637; 
LOTT Clroe ea) 

Editor’s Note. — The first 1971 ameadment 
added the second sentence in this section. 


The second 1971 amendment designated the 
former section as subsection (a) and added 
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subsection (b). In subsection (a) the amendment Neither amendment gave effect to the other, 
substituted “the” for “his” preceding “Council” but both have been given effect in this section 
in the first sentence. as set out above. 


§ 147-13.1. Governor’s power to consolidate State agencies. — (a) The 
Governor is hereby. authorized to direct the inauguration of studies to 
determine which agencies of the State conduct operations which are so nearly 
related to the operations of one or more other agencies that a consolidation 
would produce the same or a more efficient operational result at a reduction in 
cost, and to prepare recommendations to be presented to the 1971 General 
Assembly to effect such consolidations. 

(b) For purposes of conducting the study, the Governor is authorized to 
utilize funds available to him from private sources, or from federal or other 
governmental grants, to be matched, as may be required, by funds available 
within the existing Department of Administration budget. 

(c) The Governor shall direct that agencies which should be consolidated 
with or absorbed into other agencies having similar responsibilities and duties, 
as determined by the outcome of the study, shall be so consolidated or absorbed 
when, in his opinion, efficiency in State governmental operations will be 
increased thereby, or when such consolidation will result in a reduction in the 
cost of administering State activities without a reduction in the effectiveness of 
such operations; provided, however, that the Governor shall not direct such 
consolidation or combination as would diminish the duty or authority of any 
State agency or institution created by act of the General Assembly. (1969, c. 
1209, ss. 1-3.) 


§ 147-14. Appointment of private secretary; official correspondence 
preserved; books produced before General Assembly. — The Governor shal! 
appoint a private secretary, who shall enter in books kept for that purpose al! 
such letters, written by and to the Governor, as are official and important, and 
such other letters as the Governor shall think necessary. Such books shall be 
deposited in the office of the executive by the private secretary, and there 
carefully preserved, and the Governor shall produce the same before the 
General Assembly whenever requested. (1868-9, c. 270, ss. 38, 34; Code, ss. 3326, 
3a2 REV eseogaU, ©, >., 5. 10ae,) 


§ 147-15. Salary of private secretary. — The salary of the private 
secretary to the Governor shall be fixed by the Gov ernor with the approval of 
the Advisory Budget Commission. (R. C., ¢. 102, s. 12; 1856-7, p. 71, res.; 1881, ¢. 
346; Code, ss. 1689, 3721; P.R. 1901, ¢. 405: 1903, Ge 729: Rev., s. 2737: 1907, 
830: LOLT cave: 1913, Cr 1; 1915, c. 50; 1917, Gs 214: ee be S. 3859; 1921, ¢. a7. 
1929, es 322, See ce: 1945, CL 45: 1953, CLG tse de. 1955, c. 910, s. 4; ¢. 1313, 5. 8: 
1961) ci (38) Sue 


§ 147-15.1. Fees collected by private secretary. — The secretary to the 
Governor shall charge and collect the following fees, to be paid by the person 
for whom the services are rendered: for the commission of a notary public, ten 
dollars ($10.00); for the commission of a special policeman, five dollars ($5.00). 
All fees collected by the secretary shall be paid into the State treasury. (1961, c¢. 
738,8.'2;' 1969) c 56a %ee2") 


§ 147-16. Records kept; certain original applications preserved. — The 
Governor shall cause to be kept the following records: 

(1) A register of all applications for pardon, or for commutation of any 
sentence, with a list of the official signatures and recommendations in 
favor of such application. 

(2) An account of all his official expenses and disbursements, including 
the incidental expenses of his department, and the rewards offered by 
him for the apprehension of criminals, which shall be paid upon the 
warrant of the Auditor. 
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These records and the originals of all applications, petitions, and 
recommendations and reports therein mentioned shall be preserved in the 
office of the Governor, but when applications for offices are refused he may, in 
his discretion, return the papers referring to the application. (1868-9, c. 270, 
ss. 29, 30; 1870-1, c. 111; Code, ss. 3322, 3323; Rev., s. 5831; C. S., s. 7639.) 


§ 147-16.1. Publication of executive orders. — Executive orders of the 
Governor which have the force of law may be printed as an appendix to the 
Session Laws of North Carolina. The Governor’s office may transmit any such 
executive orders to the Legislative Services Officer who shall cause them to be 
printed with the Session Laws. (1971, ¢c. 1196.) 


§ 147-17. May employ counsel in cases wherein State is interested. — (a) 
No department, agency, institution, commission, bureau or other organized 
activity of the State which receives support in whole or in part from the State 
shall employ any counsel, except with the approval of the Governor. In any 
case or proceeding, civil or criminal, in or before any court or agency of this 
State or any other state or the United States, or in any other matter in which 
the State of North Carolina is interested, the Governor may employ such 
special counsel as he may deem proper or necessary to represent the interest of 
the State, and may fix the compensation for their services. 

(b) The Attorney General shall be counsel for all departments, agencies, 
institutions, commissions, bureaus or other organized activities of the State 
which receive support in whole or in part from the State. Whenever the 
Attorney General shall advise the Governor that it is impracticable for him to 
render legal services to any State agency, institution, commission, bureau or 
other organized activity, or to defend a State employee or former employee as 
authorized by Article 31A of Chapter 143 of the General Statutes, the Governor 
may authorize the employment of such counsel, as in his judgment, should be 
employed to render such services, and may fix the compensation for their 
services. 

(c) The Governor may direct that the compensation fixed under this section 
for special counsel shall be paid out of appropriations or other funds credited to 
the appropriate department, agency, institution, commission, bureau, or other 
organized activity of the State or out of the Contingency and Emergency Fund. 
(1868-9, c. 270, s. 6; 1870-1, c. 111; 1873-4, c. 160, s. 2; 1883, c. 71; Code, ss. 3320, 
param lOO er lad EeVeneDooc) tal. Sa 040. alo2o, C201 ota, took, c. LUUN, 
1963, c. 1009; 1967, c. 1092, s. 2.) 

Cross Reference. — As to defense of State 
employees, see §§ 143-300.2 to 143-300.5. 


§ 147-18. To designate ‘‘Indian Day’’. — The Governor of North Carolina 
is hereby empowered to set aside some day which shall be called “Indian Day” 
on which Indian lore shall receive emphasis in the public schools of the State 
and among the citizens of North Carolina. (Resolutions 54, 1937, p. 957.) 


§ 147-19. To appoint a day of thanksgiving. — The Governor is directed to 
set apart a day in every year, and by proclamation give notice thereof, as a day 
of solemn and public thanksgiving to Almighty God for past blessings and of 
supplication for His continued kindness and care over us as a State and a 
nation, (1868-9, c.270, s. 39:'Code, 8.3334; Rev., $..5333; C.S., s) 7641. 


§ 147-20: Repealed by Session Laws 1955, ¢c. 867, s. 13. 


§ 147-21. Form and contents of applications for pardon. — Every 
application for pardon must be made to the Governor in writing, signed by the 
party convicted, or by some person in his behalf. And every such application 
shall contain the grounds and reasons upon which the executive pardon is 
asked, and shall be in every case accompanied by a certified copy of the 
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indictment, and the verdict and judgment of the court thereon. (1869-70, c. 171; 
1870-1, c. 61; Code, s. 3336; Rev., s. 5334; C. S., s. 7642.) 


Cross Reference. — As to Governor’s power 
to pardon, see Art. III, § 5 of the Constitution. 


§ 147-22. Application for pardon to include record. — Any application for 
the pardon of a prisoner committed to the discharge [charge] of the Board of 
Transportation shall include a record of such prisoner since he was committed 
to the charge of the Board of Transportation; and in determining whether or 
not a parole or pardon shall be granted, consideration shall be given to the 
record of such prisoner; and the record of such prisoner shall be available to 
those making the application. ( (1917) 28648. 204GP Suns, Misael ce 
163: 197s, © Ulan 

Cross Reference. — As to control and substituted “Board of Transportation” for 


management of the State prison system, see § “State Highway and Public Works 
148-1. Commission” and for ‘“‘Commission.” 


Editor’s Note. — 
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The 1973 amendment 

§ 147-23. Conditional pardons may be granted, — In any case in which the 
Governor is authorized by the Constitution to grant a pardon he may, upon the 
petition of the prisoner, grant it, subject to such conditions, restrictions, and 
limitations as he considers proper and necessary, and he may issue his warrant 
to all proper officers to carry such pardon into effect in such manner as he 
thinks’ proper. (1905, c:356; Rev. $:5335; C..S., S.. 7643.) 


§ 147-24. Governor’s duties when conditions of pardon violated. — If a 
prisoner who has been pardoned upon conditions to be observed and performed 
by him violates such conditions, or any of them, the Governor, upon receiving 
information of such violation, shall forthwith cause him to be arrested and 
detained until the case can be examined by him. The Governor shall examine 
the case of such prisoner, and if it appears by his own admission or by such 
evidence as the Governor may require that he has violated the conditions of his 
pardon, the Governor shall order him remanded and confined for the unexpired 
term of his sentence; said confinement, if the prisoner is under any other 
sentence of imprisonment at the time of said order, to begin upon expiration of 
such sentence. In computing the period of his confinement the time between 
the conditional pardon and subsequent arrest shall not be taken to be a part of 
the time of his sentence. If it appears to the Governor that he has not broken 
the conditions of his conditional pardon he shall be released and his conditional 
pardon shall remain in force. (1905, c. 356, ss. 2, 3; Rev., s. 5336; C.S., s. 7644.) 

Editor’s Note. — a prisoner imports a conditional pardon, and 
1.N.C.L. Rev. 47. the Governor may cause his rearrest either 

Conditional Pardon. upon his own admissions, or on such evidence 


This section is reviewed in 


— The Governor may 


grant a pardon upon a condition precedent that 
the prisoner pay costs of trial; and upon 
condition subsequent, that he remain of good 
character, and be sober and industrious. See 
N.C. Const., Art. III, § 5. Ex parte Williams, 
149 N.C. 436, 63 S.E. 108 (1908). 

Same — Revocation. — After delivery and 
acceptance of a pardon with conditions 
precedent and subsequent, it is irrevocable 
upon the compliance by the prisoner with the 
condition precedent, unless he shall violate the 
conditions subsequent by his conduct after the 
release. Ex parte Williams, 149 N.C. 436, 63 
S.E. 108 (1908). 

Rearrest of Paroled Prisoner. — Under the 
provisions of the State Constitution and 
Statutes, a “parole” granted by the Governor to 


as he may require, for violating the conditions 
which the prisoner has accepted under the 


terms of the parole. State v. Yates, 183 N.C. 
153, L118: besa? (1922): 
Reasonable Conditions Imposed. — The 


power of the Governor to grant a conditional 
pardon is generally subject to the limitation 
that the conditions imposed must not be illegal, 
immoral or impossible of performance, which 
does not apply to cases wherein he is only 
required not to violate the statute law, and 
remain of good conduct. State v. Yates, 1X3 
N.C. 753; 1118. E. 387 (1922). 

Same — Breach by Prisoner. — Where the 
prisoner has accepted his freedom upon the 
terms of the conditional pardon from the 
Governor, his breach of such conditions voids 
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the pardon and cancels his right to further 
immunity from punishment. State v. Yates, 183 
N.C. 753, 111 S.E. 337 (1922). 

The essential part of a sentence for a 
violation of the criminal law is the punishment 
for the offense committed, and not the time the 
sentence shall begin and end; and where the 


§ 147-25. Duty of sheriff and clerk on pardon granted. 
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prisoner has accepted a conditional pardon 
from the Governor and has obtained his 
freedom, the breaking of the condition after the 
term would have otherwise expired, affords no 
legal excuse why he should not be recommitted 
to serve out the balance of his sentence. State y. 
Yates, 183 N.C. 753, 111 S.E. 337 (1922) 


If a prisoner is 





pardoned conditionally or unconditionally, or his punishment is commuted, the 
officer to whom the warrant for such purpose is issued shall, as soon as may be 
after executing it, make return thereof, signed by him, with his doing thereon, 
to the Governor’s office, and shall file in the office of the clerk of the court in 
which the offender was convicted an attested copy of the warrant and return, 
and the clerk shall file the same in his office and subjoin a brief abstract 
thereof to the record of the conviction and sentence, and at the next regular 
term of said court said warrant shall be entered upon the minutes of the court. 
(1905, c. 356, 8.4; Rev., 3/5337; C.S8.) 5) 7645.) 


When Sheriff Cannot Defeat Pardon. — 
The sheriff, by returning a pardon after its 
delivery and acceptance by the prisoner, cannot 
defeat or impair its legal results. Ex parte 
Williams, 149 N.C. 436, 63 S.E. 108 (1908). 

Recovery of Fine Paid before Pardon. — 
Where one convicted of a crime has paid the 
fine imposed by the court and then has 


duty of the court to return the fine upon his 
application and presenting the pardon, so long 
as the money remains in its possession and the 
rights of third persons have not intervened; but 
where the fine collected has reached its final 
destination, it is beyond the reach of executive 
clemency, and may not be recovered. Byrum vy. 
Turner, 171 N.C. 86, 87 S.E. 975 (1916). 


obtained a pardon from the Governor, it is the 


§ 147-26. To procure great seal of State; its description. — The Governor 
shall procure for the State a seal, which ghall be called the great seal of the 
State of North Carolina, and shall be two and one-quarter inches in diameter, 
and its design shall be a representation of the figures of Liberty and Plenty, 
looking toward each other, but not more than half-fronting each other and 
otherwise disposed as follows: Liberty, the first figure, standing, her pole with 
cap on it in her left hand and a scroll with the word “Constitution” inscribed 
thereon in her right hand. Plenty, the second figure, sitting down, her right 
arm half extended towards Liberty, three heads of grain in her right hand, and 
in her left, the small end of her horn, the mouth of which is resting at her feet, 
and the contents of the horn rolling out. 

The background on the seal shall contain a depiction of mountains running 
from left to right to the middle of the seal and an ocean running from right to 
left to the middle of the seal. A side view of a three-masted ship shall be 
located on the ocean and to the right of Plenty. The date “May 20, 1775” shall 
appear within the seal and across the top of the seal and the words “esse quam 
videri” shall appear at the bottom around the perimeter. The words “THE 
GREAT SEAL of the STATE of NORTH CAROLINA” shall appear around the 
perimeter. No other words, figures or other embellishments shall appear on the 
seal. 

It shall be the duty of the Governor to file in the office of Secretary of State 
an impression of the great seal, certified to under his hand and attested by the 
Secretary of State, which impression so certified the Secretary of State shall 
carefully preserve among the records of his office. (1868-9, c. 270, s. 35; 1883, ¢. 
392; Code, ss. 3328, 3329; 1893, c. 145; Rev. s. 53839; C. S. s. 7646; 1971, c. 167, s. 
13} 

Editor’s Note. — The 1971 amendment 
substituted “grain” for “wheat” in the second 


Session Laws 1971, c. 167, s. 1.1, provides: 
“This act shall not invalidate any Seal presently 


sentence of the first paragraph, deleted “there 
shall also be inserted thereon the words ‘esse 
quam videri’” at the end of that sentence, 
added the second paragraph, and made the 
former last sentence of the first paragraph into 


the third paragraph. 


on display or heretofore used.” 

The Great Seal of the State of North 
Carolina. — See opinion of Attorney General 
to Dr. H.G. Jones, Department of Archives and 
History, 41 N.C.A.G. 214 (1971). 
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§ 147-27. Affixing great seal a second time to public papers. — In all 
cases where any person may find it necessary to have the great seal of the 
State put again to any public paper, other than a grant for lands, he may prefer 
his petition to the Governor and Council, who shall, if they deem the same 
proper, direct the seal to be put thereto. (1868-9, c. 270, s. 38; Code, s. 3333; 
Rev., s. 53838; C. S., s. 7647.) 


§ 147-28. To procure seals for departments and courts. — The Governor 
shall also procure a seal for each department of the State government to be 
used for attesting and authenticating grants, proclamations, commissions, and 
other public acts, in such manner as may be directed by law and the usage 
established in the public offices; also a seal for every court of record in the 
State, for the purpose of authenticating the papers and records of such court. 
All such seals atl be delivered to the proper officers, who shall give a receipt 
therefor and be accountable for their emis (1868- Pi aD ik 5 oo Ras fs 
18838, c. 71; Code, ss. 3328, 3332; Rev., s. 5340; C s. 7648. ) 


§ 147-29. Seal of Department of State described. — The seal of the 
Department of State shall be two inches in diameter and shall be of the same 
design as the great seal of the State, with the words “State of North Carolina, 
Department of State,” surrounding the figures. (1883, c. 238; Code, s. 3330; Rev., 
s. 5341; C.S., s. 7649.) 


§ 147-30. To provide new seals when necessary. — Whenever the great 
seal of the State shall be lost or so worn or defaced as to render it unfit for use, 
the Governor shall provide a new one and when such new one is provided the 
former one, if it can be found, shall be destroyed in the presence of the 
Governor. Whenever the seal of any department of the State shall be lost or so 
worn or defaced as to render it unfit for use, a new seal shall be provided by the 
head of the department and the former one, if it can be found, shall be 
destroyed in the presence of the head of the department. Whenever the seal of 
any court of record shall be iost or so worn or defaced as to render it unfit for 
use, the board of county commissioners of the county in which such court is 
situate shall provide a new one and the old one, if it can be found, shall be 
destroyed in the presence of the chairman of the board of county 
commissioners of such county. (1868-9, c. 270, s. 36; Code, s. 3331; Rev., s. 5342; 
C.S., s. 7650; 1943, ¢..632.) 


§ 147-31. Payment for seals. — The Treasurer shall pay the expense of 
procuring all seals provided for in this Chapter, upon the warrant of the 
Tein (1868-9%C" 270) S- 37* 1880, G 11; Codé.ts, bdod, REV. Seto eee 
7651. 


§ 147-31.1. Office space and expenses for Governor-elect and Lieutenant 
Governor-elect. — The Department of Administration, upon request of the 
Governor-elect and Lieutenant Governor-elect, made after the general election 
for these respective offices, is empowered and directed to provide suitable 
office space and office staff for each such official for the period between the 
general election and inauguration. 

The Department of Administration shall provide, for the fiscal years in 
which general election and inauguration of the Governor and Lieutenant 
Governor shall occur, such sums, not in excess of three thousand five hundred 
dollars ($3,500) for the Governor-elect, and not in excess of one thousand five 
hundred dollars ($1,500) for the Lieutenant Governor-elect, as may be 
necessary for the salary of the staffs and the payment of office expenses of 
each such official during such interim. (1965, c. 407.) 


§ 147-32. Compensation for widows of Governors. — All widows of 
Governors of the State of North Carolina, who shall make written request 
therefor to the Director of the Budget, shall be paid the sum of three thousand 
dollars ($3,000) per annum, in equal monthly installments, out of the State 
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treasury upon warrants duly drawn thereon. Provided, that such compensation 
shall terminate upon the subsequent remarriage of such person. (1937, c. 416; 
1947, c. 897, ss. 1, 2; 1955, c. 13814.) 


§ 147-33. Compensation and expenses of Lieutenant Governor. — As 
authorized by Article III, Sec. 6 of the Constitution of North Carolina, the 
salary of the Lieutenant Governor is hereby fixed at thirty thousand dollars 
($30,000) per year. In addition to this salary, the Lieutenant Governor shall be 
paid an annual expense allowance in the sum of four thousand dollars ($4,000). 
(1911, c. 103; C. S., s. 3862; 1945, c. 1; 1953, c. 1, s. 1; 1963, c. 1050; 1967, c. 1170, 
Sedo c.913.) 

Editor’s Note. — The 1971 amendment 
rewrote this section. 


ARTICLE 3A. 
Emergency War Powers of Governor. 


§ 147-33.1. Short title. — This Article may be cited as the “North Carolina 
Emergency War Powers Act.” (1948, c. 706, s. 1; 1959, c. 337, s. 6.) 

Editor’s Note. — Session Laws 1959, c. 337, not inconsistent with this act, are hereby in all 
s. 6, provides: “All the provisions of §§ 1 respects re-enacted.” For other sections of the 
through 6, inclusive, of Chapter 706 of the 1959 act, see §§ 166-1.1., 166-3, 166-4, 166-6, 
Session Laws of 1943, known and cited as the 166-8. 
‘North Carolina Emergency War Powers Act’, 


§ 147-33.2. Emergency war powers of the Governor. — Upon his own 
initiative, or on the request or recommendation of the President of the United 
States, the army, navy or any other branch of the armed forces of the United 
States, the federal Director of Civilian Defense, or any other federal officer, 
department or agency having duties and responsibilities related to the 
prosecution of the war or the health, welfare, safety and protection of the 
civilian population, whenever in his judgment any such action is in the public 
interest and is necessary for the protection of the lives or property of the people 
of the State, or for the defense and security of the State or nation, or for the 
proper conduct of the war and the successful prosecution thereof, the Governor 
may, with the approval of the Council of State, at any time and from time to 
time during the existing state of war: 

(1) Formulate and execute plans for: 

a. The inventory, mobilization, conservation, distribution or use of 
food, fuel, clothing and other necessaries of life and health, and of 
land, labor, materials, industries, facilities and other resources of 
the State necessary or useful in the prosecution of the war; 

b. Organization and coordination of civilian defense in the State in 
reasonable conformity with the program of civilian defense as 
promulgated from time to time by the Office of Civilian Defense 
of the federal government; and, further, to effectuate such plans 
for civilian defense in such manner as to promote and assure the 
security, protection and mobilization of the civilian population of 
the State for the duration of the war and in the interest of State 
and national defense. 

(2) Order and carry out blackouts, radio silences, evacuations and all other 
precautionary measures against air raids or other forms of enemy 
action, and suppress or otherwise control any activity which may aid 
or assist the enemy. , 

(3) Mobilize, coordinate and direct the activities of the police, fire fighting, 
health, street and highway repair, public utility, medical and welfare 
forces and services of the State, of the political subdivisions of the 
State, and of private agencies and corporations, and formulate and 
execute plans for the interchange and use of such forces and services 
for the mutual aid of the people of the State in cases of air raid, 
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sabotage or other enemy action, fire, flood, famine, violence, riot, 

insurrection, or other catastrophe or emergency. 

(4) Prohibit, restrict, or otherwise regulate and control the flow of 
vehicular and pedestrian traffic, and congregation of persons in public 
places or buildings, lights and noises of all kinds and the maintenance, 
extension and operation of public utility and transportation services 
and facilities. 

(5) Accept, or authorize any officer or department of the State to accept, 
from the federal government or any federal agency or 
instrumentality, or from any other source, grants of funds and grants 
or loans of equipment, materials, supplies or other property for war or 
defense purposes, subject to the terms and conditions appertaining 
to such grants and loans. 

(6) Authorize any department or agency of the State to lease or lend to the 
army, navy or any other branch of the armed forces of the United 
States, any real or personal property of the State upon such terms and 
conditions as he may impose, or, on behalf of the State, to make a 
contract directly therefor. 

(7) Authorize the temporary transfer of personnel of the State for 
employment by the army, navy or any other branch of the armed 
forces of the United States and fix the terms and conditions of such 
transfers. 

(8) At any time when the General Assembly is not in session, suspend, or 
modify, in whole or in part, generally or in its application to certain 
classes of persons, firms, corporations or circumstances, any law, rule 
or regulation with reference to the subjects hereinafter enumerated, 
when he shall find and proclaim after such study, investigation or 
hearings as he may direct, make or conduct, that the operation, 
enforcement or application of such law, or any part thereof, materially 
hinders, impedes, delavs or interferes with the proper conduct of the 
war; sald subjects being as follows: 

a. The use of the roads, streets, and highways of the State, with 
particular reference to speed limits, weights and sizes of motor 
vehicles, regulations of automobile lights and _= signals, 
transportation of munitions or explosives and parking or 
assembling of automobiles on highways or any other public place 
within the State; provided that any changes in the laws referred 
to in this subdivision shall be first approved by the Board of 
ppg u an and the Commissioner of Motor Vehicles of the 

tate; 

b. Public health, insofar as suspension or modification of the laws in 
reference thereto may be stipulated by the United States Public 
Health Service or other authoritative agency of the United States 
government as being essential in the interest of national safety 
and in the successful prosecution of the war effort; provided that 
such suspension or modification of public health laws shall first 
be submitted to and approved by the Commission for Health 
Services; 

c. Labor and industry; provided, however, that any suspension or 
modification of laws regulating labor and industry shall be only 
such as are certified by the Commissioner of Labor of the State as 
being necessary in the interest of national safety and in the 
furtherance of the war program; and provided further that any 
such changes as may result in an increase in the hours of 
employment over and above the limits of the existing statutory 
provisions shall carry provision for adequate additional 
compensation; and provided, further, that no changes in such 
laws or regulations shall be made as affecting existing contracts 
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between labor and management in this State except with the 
approval of the contracting parties; 

d. Whenever it should be certified by the Adjutant General of the 
State that emergency conditions require such procedure, the 
Governor, with the approval of the Council of State, shall have 
the power to call up and mobilize State militia in addition to the 
existing units of the State guard; to provide transportation and 
facilities for mobilization and full utilization of the State guard, 
or other units of militia, in such emergency; and to allocate from 
the Contingency and Emergency Fund such amounts as may be 
necessary for such purposes during the period of such emergency; 

e. Manufacture, sale, transportation, possession and use of explosives 
or fireworks, or articles in simulation thereof, and the sale, use 
and handling of firearms; 

(9) Cooperate with agencies established by or pursuant to the laws of the 
United States and the several states for civilian protection and the 
promotion of the war effort, and coordinate and direct the work of the 
offices and agencies of the State having duties and responsibilities 
directly connected with the war effort and the protection of the 
civilian population. 

(10) Aid in the administration and enforcement in this State of any 
rationing, freezing, price-fixing or similar order or regulation duly 
promulgated by any federal officer or agency under or pursuant to the 
authority of any act of Congress or of any order or proclamation of the 
President of the United States, by making temporarily available 
personnel and facilities of the State to assist in the administration 
thereof and/or by adopting and promulgating in this State an order or 
regulation substantially embodying the provisions of such federal 
order or regulation, filing the same in the office of the Secretary of 
State, prescribing the penalties for the violation thereof, and 
specifying the State and local officers and agencies to be charged with 
the enforcement thereof. 

(11) Formulate and execute plans and adopt rules for: 

a. The organization, recruiting, training, maintenance and operation 
of aircraft warning services, observation and listening posts, 
information and control centers and such other services and 
facilities as may be necessary for the prompt and accurate 
reception and transmission of air-raid warnings and signals; 

b. The organization, recruiting, training, equipment, identification, 
conduct, powers, duties, rights, privileges and immunities of 
alr-raid wardens, auxiliary police, auxiliary firemen and of the 
members of all other auxiliary defense and civilian protection 
forces and agencies. 

(12) Adopt, promulgate, publicize and enforce such orders, rules and 
regulations as may be necessary for the proper and effective exercise 
of the powers granted by this Article, and amend or rescind the same. 

(13) Hold and conduct hearings, administer oaths and take testimony, 
issue subpoenas to compel the attendance of witnesses and the 
production of relevant books, papers, records or documents, in 
connection with any investigation made by him under the authority of 
bis Articlen( 1943 sGe(06Ns. 271 999 Sarns: 6.1973. "¢.-476, s- 128: ¢. 
507;'s. 5.) 

Editor’s Note. — The first 1973 amendment The second 1973 amendment substituted 
substituted “Commission for Health Services” “Board of Transportation” for “State Highway 


for “State Board of Health” at the end of Commission” in subdivision (8)a. 
subdivision (8)b. 


§ 147-33.3. Orders, rules and regulations. — All orders, rules and 
regulations promulgated by the Governor pursuant to this Article shall 
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have the full force and effect of law from and after the date of the filing of a 
duly authenticated copy thereof in the office of the Secretary of State. All 
laws, ordinances, rules and regulations, insofar as they are inconsistent 
with the provisions of this Article or of any rule, order or regulation made 
pursuant to this Article, shall be suspended during the period of time and 
to the extent that such conflict exists. A violation of any such order, rule or 
regulation, unless otherwise provided therein, shall be deemed a 
misdemeanor and punishable as such. (1943, c. 706, s. 3; 1959, c. 337, s. 6.) 


§ 147-33.4. Immunity. — Neither the State nor any political subdivision 
thereof, nor the agents or representatives of the State or any political 
subdivision thereof, under any circumstances, nor any individual, firm, 
partnership, corporation or other entity, or any agent thereof, in good faith 
complying with or attempting to comply with any order, rule or regulation 
made pursuant to this Article, shall be liable for the death or any 
injury to persons or for any damage to property as the result of 
any air raid, invasion, act of sabotage, or other form of enemy 
action, or of any action taken under this Article or such order, 
rule or regulation. This section shall not be construed to impair or affect the 
right of any person to receive any benefits or compensation to which he 
may otherwise be entitled under Workmen’s Compensation Law, any 
pension law, or any other law, or any act of Congress, or any contract of 
insurance or indemnification. (1943, c. 706, s. 4; 1959, c. 337, s. 6.) 


§ 147-33.5. Federal action controlling. — All action taken under this 
Article and all orders, rules and regulations made pursuant thereto in any 
field or with respect to any subject matter over which the army or navy or 
any other department or agency of the United States government has duly 
taken jurisdiction shall be taken or made with due consideration to the orders, 
rules, regulations, actions, recommendations and requests of such department 
or agency and shall be consistent therewith. Blackouts, radio silences and 
evacuations shall be carried out only in such areas, at such times, and for such 
periods as shall be designated by air-raid warnings or orders with respect 
thereto issued by the United States army, or its duly designated agency, and 
only under such conditions and in such manner as shall be consistent with such 
warning or order, and practice blackouts shall be held only when and as 
authorized by the United States army or its duly designated agency. (1943, c. 
1067S. 0; 19597 33%, SO) 


§ 147-33.6. Construction of Article. — This Article shali be construed 
liberally to effectuate its purposes. (1948, c. 706, s. 6; 1959, c. 337, s. 6.) 


ARTICLE 4. 
Secretary of State. 


§ 147-34. Office and office hours.—The Secretary of State shal! attend at 
his office, in the City of Raleigh, between the hours of 10 o’clock A.M. and three 
o’clock P.M., on every day of the vear, Sundays and legal! holidays excepted. 
(1868-9, c. 270, s. 44; 1870-1, ce. 111; Code, s. 3339; Rev., s. 5844; C.S., s. 7652.) 


§ 147-35. Salary of Secretary of State.—The salary of the Secretary of 
State shall be thirty-one thousand dollars ($31,000) a vear, payable monthly. 
(1879, c. 240, s. 6; 1881, p:'632; res.; Code; s: 3724; Rev., s. 2741; 1907).c..994: 
1919; ¢, 247, s-22C. Si's. 3863; Ex Sess21920, e749 16 4192 eer es ae 
277; 1933, ce. 46; 1935, c. 304; 1941, c. 1; 1947, ¢. 1041; 1949, c. 1278; 1953, c. 1, s. 2; 
1957. T81968%6) 1178s! Te 196T eo 1180, 1238 TS TL 96Sre elas. eee 
912s. 1: 19TSeer via. s. 1) 


Cross Reference.—As to bond of Secretary The 1973 amendment increased the salary 
of State, see § 128-8. from $25,000 to $31,000. 
Editor’s Note. — The 1971 amendment 


increased the salary from $22,500 to $25,000. 
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(1) To attend at every session of the legislature for the purpose of 
receiving bills which shall have become laws, and to perform such 
other duties as may then be devolved upon him by resolution of the 
two Houses, or either of them; 

(2) To attend the Governor, whenever required by him, for the purpose of 
receiving documents which have passed the great seal; 

(3) be receive and keep all conveyances and mortgages belonging to the 

ate; 

(4) To distribute annually the statutes and the legislative journals; 

(5) To distribute the acts of Congress received at his office in the manner 
prescribed for the statutes of the State; 

(6) To keep a receipt book, in which he shall take from every person to 
whom a grant shall be delivered, a receipt for the same; but he may 
inclose grants by mail in a registered letter at the expense of the 
grantee, unless otherwise directed, first entering the same upon the 
receipt book; 

(7) To issue charters and all necessary certificates for the incorporation, 
domestication, suspension, reinstatement, cancellation and dissolution 
of corporations as may be required by the corporation laws of the 
State and maintain a record thereof; 

(8) To issue certificates of registration of trademarks, labels and designs 
as may be required by law and maintain a record thereof: 

(9) To maintain a Division of Publications to compile data on the State’s 
several governmental agencies and for legislative reference; 

(10) To receive, enroll and safely preserve the Constitution of the State 
and all amendments thereto; 

(11) To serve as a member of such boards and commissions as the 
Constitution and laws of the State may designate; 

(12) To administer the Securities Law of the State, regulating the issuance 
and sale of securities, as is now or may be directed; and 

(13) To receive and keep all oaths of public officials required by law to be 
filed in his office, and as Secretary of State, he is fully empowered to 
administer official oaths to any public official of whom an oath is 
required. (1868-9, c. 270, s. 45; 1881, c. 63; Code, s. 3340; Rev., s 
jo40 eC wos 41004019041 ¢, 319.4s..0; 1L945.cc, 480; 104371967, Cano, 
SOD.) 


§ 147-36.1. Deputy Secretary of State.—The duly classified Deputy 
Secretary of State as reflected by the records of the State Department of 
Personnel, appointed by the Secretary of State to aid him in the discharge of 
his duties, shall have the authority to perform all acts and duties of the office 
in the absence of his chief, or in the case of his inability to act, or under his 
direction. In exercising such authority, certificates relating to documents and 
other filings, shall be issued in the name of the Secretary of State, printed, 
typed, stamped or facsimile signature, and signed by the Deputy Secretary of 

tate 

Employees in the office of the Secretary of State designated as deputy or 
director of specific divisions in the Department, are empowered to issue 
certificates relating to documents and other filings within the scope of their 
division. In exercising such authority the certificates shall be issued in the 
name of the Secretary of State, printed, typed, stamped or facsimile signature, 
ct signed by the deputy or director indicating his approved title. (1967, c. 
1265.) 


§ 147-37. Secretary of State; fees to be collected.—The Secretary of State 
shall collect the following fees, namely: copying and certifying a will, grant or 


d07 


§ 147-38 CH. 147. STATE OFFICERS § 147-43 


patent not exceeding two copy-sheets, fifty cents (50¢), and for every additional 
copy-sheet, ten cents (10¢); correcting an error not made by himself in a patent, 
fifty cents (50¢); copying and certifying a plot and survey, fifty cents (50¢) for 
each warrant or for each 640 acres contained in the plot or survey, not to exceed 
five dollars ($5.00) for one copy; receiving surveyor’s return, making out, 
recording and endorsing grants, sixtv cents (60¢); each certificate. ten cents 
(10¢); filing and recording a copy of a judgment vacating a grant and all other 
services thereon, fifty cents (50¢); copying an entry from the journals of the 
Assembly, forty cents (40¢); copying and certifying the laws of other states, 
twenty cents (20¢) for each copy- -Sheet; and in all cases not otherwise provided 
for, the Secretary of State shall receive for copies of records from his office, 
one dollar ($1.00) for the first three copy-sheets and ten cents (10¢) a copy- -sheet 
thereafter. (R. C., c. 102, s. 13; 1870-1, c. 81, s. 3; 1881, c. 79; Code, s. 3725; Rev., 

S247 3864. ) 


§ 147-38. Copy-sheet defined.—A copy-sheet shall consist of 100 words, 
and in reckoning the number of words 1 in a copy-sheet, every date, or amount of 
money, expressed in figures, as “1885,” “$250.90, ” shall be estimated and 
charged as one word. (R. C., ce. 102, s. 42. 1868-9, c. 279, s. 556; Code, s. 3757; 
Rev., s. 2805; C. S., s. 3851.) 


§ 147-39. Custodian of statutes, records, deeds, etce.—The Secretary of 
State is charged with the custody of all statutes and joint resolutions of the 
legislature, all documents which pass under the great seal, and of all the books, 
records, deeds, parchments, maps, and papers now deposited in his office or 
which may hereafter be there deposited pursuant to law, and he shall from 
time to time make all necessary provisions for their arrangement and 
preservation. Every deed, conveyance, or other instrument whereby the State 
or any State agency or institution has acquired title to any real property and 
which is deposited with the Secretary of State shall be filed by him, and 
indexed according to the county or counties wherein the real property is 
situated and the name or names of the grantor or grantors and of the grantee; 
and the real property shall be briefly described in the index. (R. C., c. 104, s. 105; 
1868-9, c. 2707s. 41° 1873-4, c. 129: Code, s. 3337 Rev's- 034 Gaisesse 1050: 
1957, c. 584, s. 5.) 


§ 147-40: Repealed by Session Laws 1969, c. 1184, s. 8. 


§ 147-41. To keep records of oyster grants.—The Secretary of State shall 
keep books of records in which shall be recorded a full description of all 
grounds granted for oyster beds under the provisions of Chapter 119 of the 
Laws of 1887, and laws amendatory thereof, and shall keep a map or maps 
showing the position and limits of all public and private grounds. (1887, c. 119, 
SA Rey. Ss: Zool Os. L001.) 


§ 147-42. Binding original statutes, resolutions, and documents.—The 
original statutes and joint resolutions passed at each session of the General 
Assembly the Secretary of State shall immediately thereafter cause to be 
bound in volumes of convenient size. Each such volume shall be lettered on the 
back with its title and the date of its session. (1866-7, c. 71; 1868-9, c. 270, s. 46; 

Code, s. 3348; Rev., s. 5348; C. S., s. 7658.) 


§ 147-43. Reports of State officers.—The Secretary of State shall file and 
keep in his office one copy of each of the reports of State officers in the best 
binding in which any such report is issued, and the State Librarian shall 
likewise keep five similarly bound copies of each such report. (Rev., s. 5101; 
19TI ic 211 ats Cs tou0.) 
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§§ 147-43.1 to 147-43.3: Repealed by Session Laws 1969, c. 1184, s. 8. 


Cross Reference.—For present provisions as 
to printing of Session Laws, see § 120-34. 


§ 147-44: Repealed by Session Laws 1948, c. 48, s. 2. 


§ 147-45. Distribution of copies of State publications. — The Secretary of 
State (and the Administrative Officer of the Courts, with respect to Appellate 
Division Reports) shall, at the State’s expense, as soon as possible after 
publication, distribute such number of copies of the Session Laws, and Senate 
and House Journals, to federal, State and local governmental officials, 
departments and agencies, and to educational institutions for instructional and 
exchange use, as is set out in the table below: 


House and Appellate 
Session Senate Division 
Laws Journals Reports 


State Departments and Officials: 

CO VELUOL Es er eee it eh a ee eee 
Diem tenania Governor ce: See oe5 oo nee 
PITLICOL aoe ROR AE oe Sos aa eyes 
PCA BUTET ee gon Caeente eNews OB oa. 
DECECLATY Glentaler ane (aUatoM el ete 
Superintendent of Public Instruction ...... 
PVLEO EOC yg 2CNCl Ale nets Weg ei ees! 
Commissioner of Agriculture 
Commissioner of Labor 


au es ae) fe G6 ei ,6) a) ss. © 1.0) (arise 


pmlc ped fem fecal’ feed feed pad fad 


Department of Human Resources ......... 

[Commission for Health Services] ....... 
Bodra'ol Transportation® muee...-0.2775.. 
Department of Human Resources [Social 

Devices, COMmimission] « 1088. 9k, 
BNET D ATU TICLE pen ec Pacer nas eee 
(ommissignerol banks 7.) oo) 16s... 
PECHCTAROL EVEN Cte: fie et fo ee 
Commissioner of Motor Vehicles .......... 
MET LIGS (COMM SSlOl = tetas weet re ee bee 
SADE OCHOOlMeO IN ISS Ole eee eer cae 
Se DOL OOL HACCLION Sane At a, te ve 
Local Government Commission ..........-- 
1 STOE LOCEL Pa IN EE NU I | SE Ry s Dee betes Scie Neo maees Sees 
rile DULredlL OL Investigation w.22.) 
LikWeetehirey eli EAR eY CEN EEO ae ete eel es ee 
POMInISsIonenor LaroleSs a ee 
Department of Conservation and Develop- 

MICS ee oe a ee ee 
Vercrans oan GCommissions....... 07 
Taaistrial Commission. -.. Myo ae es 
State Board of Alcoholic Beverage Control. . 
Division of Purchase and Contract......... 
DivisionoLeroperty. Controls...) 5. 4b) 
Justices of the Supreme Court............. 


a fee a a ae en ee ee 
a 


i 
Se OOH OC © pt ht bt bt bP OOOO Kr OC OC — 


mHrPeDrARec NDMFMDMNNWOrF UIND to Go GO WwWwwowwwwr to 


PeP ES usSScoScScOH COOH OSOOHOSOOOH 


each each each 
Judges of the Courtof Appeals............ 1 1 

each each each 
Clerk of tne supreme COUrt tet. 1 0 
Glerk Dr neeourt OL ADpealse  ) te fe. ; 0 


EE ELE ELC LE DOT DT TAL DSL LDA D LLL ALLTEL LLL OO TLL LD TDA LOI I AIT TT TI Ear ec 
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Supreme Court library eos Ss oe. 
Appellate Division Reporter ............... 
State Soil and Water Conservation 


as many as requested 
0 1 
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House and Appellate 
Session Senate Division 
Laws Journals Reports 
Judges of the Superior Court............... 1 0 1 
each each 
Emergency Judges of the Superior Court ... 1 0 1 
each each 
Special Judges of the Superior Court ........ 1 0 1 
each each 
Solicitors of the Superior Court ............ 1 0 1 
Employment Security Commission ......... 1 1 1 
State Employment Service ................ 1 0 0 
Department of Human Resources .......... 

[Commission for.the Blind].............. 1 0 1 
StatecPrison ieee we ete Aeiders ses. l: oy 1 0 0 
Western North Carolina Sanatorium........ 1 0 0 
Eastern North Carolina Sanatorium ........ 1 0 0 
Department of Cultural Resources [North 

Carolina Historical Commission] ......... 3 0 0 
Department of Cultural Resources [State 

Latbrary leew eee te en. 8. OG D D 3 
Legislative Building libraryeeeesen os .ciS: 25 15 2 

0 
1 


(Sammittee “1 Sek ae Ee 


General Assembly Members and Officials: .. 
Representatives of General Assembly....... M 


SEALE SCNALONS =o) ee Peete ame 1 


Principal: Glerk=SSenatema ue .-0-.s. 25s 
Reading Olerk—-senatewe ees oy le 
pengeant ati AT ms-- senate, is fis. cde 
Prineipal. Crerk=ss blousemmeemee fle. 3 cll as 
Reading GClerk= Houseepememe Altec. sew 
Sergeant at Arms—House 
Knrbliing Clerk tae mameat Moly ides one 
Engrossing Clerk—House 
Indexer of the Laws 


ee ee a ae a ee a ey ee ge 


Schools and Hospitals: 

University of North Carolina at Chapel Hill .. 6 
University of North Carolina at Charlotte.... 
North Carolina State University at Raleigh .. 
University of North Carolina at Greensboro .. 

DU KResUni versie cee ae oo bicee 2 
Davinsonvcotlega,. :a-meeee Oe. Serie 
Wake: Horest Universi tyme eats 65 cas a econ 
Western’ GarolinaUniversity) 0!) .08...La 
Appalachian State University .............. 
Lenoin Rhyne: Golleven.. oyitiesis vue. oa . 

Klow Colleverm tira tim liiete Fes cet cases) 
Guilford Collerewa Sok. Cie... a es 
Wingate Collegoamrar os eo. kee 
Pfeiffer College 


bet eh th et OT 1 0 CTC OT 


OK Oe eS eS eS St 


pat et et et he hh OT OT RR Et 


a) (oes flee Vem ers Wen (a= em) = 
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House and Appellate 


Session Senate Division 
Laws Journals Reports 
Barbara scotiz College jt. co nian faker he 1 { 0 
Bastearoiina University... ........< wine ne 1 1 1 
Gatawoa College PA Rene CU Rie 0 0 1 
Atiencic Christian Colleges ®.. 2; 0008. tue. 1 1 1 
North Carolina School for the Deaf ......... 1 0 0 
SiaresnospitalatiRaleigha! sane a 1 0 0 
PPOs LOT HOSDILaLe” eet ee a toa et 1 0 0 
State Hospital at Goldsboro............... ‘ 1 0 0 
Gas Welldraming school... . eee ee 1 0 0 
School for the Blindand Deaf .............. 1 0 0 
State Normal School at Fayetteville ........ ih 0 1 
North Carolina Central University ......... D D 5D 
Asheville-Biltmore College ................ ] 1 Z 
Elizabeth City State University ............ 1 1 0 
LOCALOTT CH Ise ee Ont! hil. Bune 
Clerks of the Superior Courts ....:.......... 1 1 1 
each each each 
Register of Deeds of the Counties........... 1 0 0 
each 
Federal, Out-of-State, and cee Officials 
and Agencies: r AAlaeee Atte ks BEE Soe teLe. By meee 
SeLEELOL LO.Presigenies (ae ators ones an 1 0 1 
SECr ELA VOL Sabo etsmet I neu tea tle ans bo 1 1 1 
Secrelary ofsl0ctGnSe wae deem An ee Toy. bcc 0 1 
SECEOLAGY OlsAO ICU ILUY Claman he tert he. oe it 0 1 
ATOR O LTC OCG le Rank as 8 Bie ane, en cb caer, 1 0 1 
HOSstmMasterxenehal Gan! U4 al oka ks. 1 0 1 
Marshal of United States Supreme Court.... i, 0 1 
Depantment ofslusticespeumns Str c.cs fete ia le 1 0 1 
Bureatot Censu Smteqres « wacarter ne a. t.5 1 0 1 
2reasurys Departmen lee. sama thoes. cas be Osx 1 0 1 
Department of Internal Revenue........... 1 0 1 
Denar enen Ol: a DOT ety ares ey ee i oa 1 1 1 
Pireaitorer iD chOadSmemas ad nblelsee i dase 1 0 1 
Department of Commerce................. 1 1 1 
Department olanterion se. ens SITS nice 1 0 1 
Veteran s*Ad ministration v.08 fee Pony. 1 0) 1 
Securities and Exchange Commission....... d 0 1 
Seiad Mecurity DOALde et eee ee ee Re 1 0 1 
Parr Oredic AGministraviont: see nt ee 1 0 1 
Ptarait yO CONOTCSS cay baa we rete ek Leo 8 2 5 
Federal Judges resident in North Carolina... 1 0 1 
each each 
Federal District Attorneys resident in North 
CArolinaweek aw. Wwe Oe anki esis 1 0 1 
each each 
Clerks of Federal Court resident in North 
Carlie ty Se ee. Ne 1 0 1 
each each 


Chief executives or designated libraries or 
governments of other states, territories 
and countries, including Canada, Canal 
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House and Appellate 
Session Senate Division 
Laws Journals Reports 
Zone, Puerto Rico, Alaska and Philippine 
Islands, provided such governments 
exchange publications with the Supreme 
Court Library 3). eee eee, 1 0 1 
each each 





Each justice of the Supreme Court and judge of the Court of Appeals shall 
receive for his private use one complete and up-to-date set of the Appellate 
Division Reports. The copies of Reports furnished each justice or judge as set 
out in the table above may be retained by him personally to enable him to keep 
up-to-date his personal set of Reports. 

One copy each of the Public Laws, the Public-Local Laws and the Appellate 
Division Reports shall be furnished the head of any department of State 
government created in the future. 

Five complete sets of the Public Laws, the Public-Local and Private Laws, 
the Senate and House Journals and the Appellate Division Reports heretofore 
published, insofar as the same are available and without necessitating 
reprinting, shall be furnished to the North Carolina College for Negroes. 

One complete set of the Public Laws, Public-Local Laws, Private Laws, and 
the Senate and House Journals heretofore published, insofar as the same are 
available and without necessitating reprinting, shall be furnished to Elizabeth 
City State University. 

The Governor may delete from the above list, in his discretion, any 
government official, department, agency or educational institution. 

The office of the Attorney General shall receive from the Administrative 
Office of the Courts 11 copies of the Court of Appeals Reports and advance 
sheets of the Court of Appeals Reports at no cost to the Attorney General’s 
office. (1941, c. 379, s. 1; 1943; c. 48; s. 4; 1945, c. 534; 1949, c ATS 195i er ea. 
19)3,,c¢4245,.266;, 1955, c. 505, s..6; cc. 989;-990: 195 tecc! L0G. 1400s oso eae 
ce. 1028, s. 3; 1965, c. 503; 1967, c. 691, s. 54; cc. 695; 777, 1038, T0739 12007 1969r 
BDC OUS, Sides. OUL 8S) 276: 8b2, ss. 1, 2>c. LIS0 Ww eb4: ch 128 eee ee 


ART OIm Zon Loseia4a slo, C.001, Sa0,C. (ol, Sole Cal Oeien ics Sees 


Cross Reference. — As to provision that 
statutory reference to “Budget Bureau” 
shall be deemed to refer to the Department 
of Administration, see § 143-344. 

Editor’s Note. — The first 1973 amendment 
substituted “Department of Human Resources” 
for “State Board of Health,” “State Board of 
Charities and Public Welfare” and “State 
Commission for the Blind,” substituted 
“Secretary of Revenue” for “Commissioner of 
Revenue” and substituted “Department of 
Cultural Resources” for “State Department of 
Archives and History” and “State Library.” 
Names of constituent agencies of the 
Departments of Human Resources and Cultural 
Resources have been inserted in brackets by the 
codifiers. 

The second 1973 amendment substituted 
“Board of Transportation” for “State Highway 
Commission.” 

The third 1973 amendment added to the table 
of schools and hospitals Appalachian State 
University. 


The fourth 1973 amendment increased the 
number of copies of the Appellate Division 
Reports to be sent to the Industrial Commission 
from 8 to 11. 

The fifth 1973 amendment reduced the 
number of copies of the Session Laws and the 
House and Senate Journals distributed to the 
State Library from 23 to 5, and increased the 
number of copies of the Session Laws 
distributed to the Legislative Building Library 
from 2 to 25 and the number of copies of the 
House and Senate Journals distributed to the 
Legislative Building Library from 2 to 15. 

Sections 116-126 to 116-137, relating to The 
Caswell School (formerly Caswell Training 
School) were repealed by Session Laws 1963, c. 
1184, s3%, 

Publications Distributed Pursuant to This 
Statute Belong to Office and Not Individual 
Who Holds Office. — See opinion of Attorney 
General to Honorable J. Russell Nipper, Clerk 
of Superior Court, Wake County, 41 N.C.A.G. 
176 (1970). 
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Advance Sheets of Appellate Division to Mr. Robert Grey Cole, Walter Clinton 
Reports Are Required to Be Distributed to Jackson Library, University of North Carolina 
University of North Carolina at Greensboro at Greensboro, 43 N.C.A.G. 93 (1973). 
at No Cost. — See opinion of Attorney General 


§ 147-46: Repealed by Session Laws 1955, c. 987. 


§ 147-46.1. Publications furnished State departments, bureaus, 
institutions and agencies. — Upon request of any State department, bureau, 
institution or agency, and upon authorization by the Governor and Council of 
State, the Secretary of State shall supply to such department, bureau, 
institution or agency copies of any State publications then available to replace 
worn, damaged or lost copies and such additional sets or parts of sets as may 
be requested to meet the reasonable needs of such departments, bureaus, 
institutions or agencies, disclosed by the request. 

This section shall not authorize the reprinting of any State publications 
ae would not be ordered without reference to the provisions hereof. (1947, c. 

o) 


§ 147-47: Repealed by Session Laws 1955, c. 748. 


§ 147-48. Sale of Laws and Journals. — Such Laws and Journals as may 
be printed in excess of the number directed to be distributed, the Secretary of 
State may sell at such price as he deems reasonable, not exceeding cost plus ten 
percent (10%). The Secretary may allow the regular licensed booksellers in this 
State a discount on Laws and Journals not exceeding twelve and one half 
percent (12'/2%). All proceeds received from sales made pursuant to this 
section shall be paid into the State treasury. (1941, c. 379, s. 4; 19438, ¢. 48, s. 4; 
Lo eaC LO Sac UO aC 2601. Seo, ) 


§ 147-49. Disposition of damaged and unsaleable publications. — The 
Secretary of State is hereby authorized and empowered to dispose of damaged 
and unsaleable House and Senate Journals and Public Laws of various years at 
a price to be determined by the Secretary of State. (1939, c. 345; 1967, c. 691, s. 
56.) 


§ 147-50. Publications of State officials and department heads furnished 
to certain institutions, agencies, etc. — Every State official and every head 
of a State department, institution or agency issuing any printed report, 
bulletin, map, or other publication, shall, on request, furnish copies of such 
reports, bulletins, maps or other publications to the following institutions in 
the number set out below: 


Universityof;Northi@arolinaat Chapel Hilly 2). ees... 25 copies; 
University ofsNorth Carolina:at Charlotte; .h bine sere 8 2 copies; 
University of North Carolina at Greensboro .................. 2 copies; 
NortmG@arolina-otate UniversitviatiRaleigh ? s. ome shi, 2 copies; 
Bastusaroclina tiniversityiatiGreen Ville Lire |) ae ae 2 copies; 
Pitiealiniversitheisni Sian Bee lvet lei abies belts 25 copies; 
fake: Haresth Goleeeiassias cand. tad aloo jars slang olaes 2 copies; 
LP AmICeONGOlNer epic. wiles) Made. bun eee beet eek oY 2 copies; 
North Carolina Supreme Court Library........... de ark Mies 2 copies; 
Nope arolina Gentrab University Rie: (0G. a Rea hoe 5 copies; 
ibtarment-Goneyessve og Weel B TOs ie oa ce ess 2 copies; 
Denasanenvoroultural Resources’ ooo rn ee ee. 5 copies; 
Westermmeearouna-University oS. 5 oes ated. ards Belem © 2 copies; 
ADparacwrimiotatese N1VersitVin. - ok... set eh oueeters one 2 copies; 
University-of North Carolina atewilmington ...0 2 oe... 2 copies; 
North Carolina Agricultural and Technical State University ... 2 copies; 
Terria Acie Cail tty meee ee a aad G2 Wei. ws yan: Pd ges: ea L4yriacee ayet 3 2 copies; 
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and to governmental officials, agencies and departments and to other 
educational institutions, in the discretion of the issuing official and subject to 
the supply available, such number as may be requested: Provided that five sets 
of all such reports, bulletins and publications heretofore issued, insofar as the 
same are available and without necessitating reprinting, shall be furnished to 
the North Carolina Central University. (1941, c. 379, s. 5; 1955, ¢. 505, s. 7; 1967, 
c001088)71065;"1969; cv 608, s. 1; ec) 852; seSpa973} c. 476 sHsarera9s: e€2731) se 2: 
cr ib2) 


Editor’s Note. — The first 1973 amendment The fourth 1973 amendment added the 
substituted “Department of Cultural Re- provision for the Legislative Library. 


sources” for “State Library.” Free Distribution on Request of Certain 

The second 1973 amendment added the Statutory Publications to Certain Institu- 
provisions for the University of North Carolina tions. — See opinion of Attorney Gen- 
at Wilmington and the North Carolina eral to Mr. James H. Thompson, Director, 
Agricultural and Technical State University. University of North Carolina at Greensboro, 42 


The third 1973 amendment added the N.C.A.G. 94 (1972). 
provision for Appalachian State University. 


§ 147-51. Clerks of superior courts responsible for Appellate Division 
Reports; lending prohibited. — From and after March 9, 1927, the clerks of 
the superior courts of the State of North Carolina are held officially 
responsible for the volumes of the North Carolina Appellate Division Reports 
furnished and to be furnished them by the State. 

The said clerks of the various courts shall not lend or permit to be taken 
from their custody the said Reports, nor shall any person with or without the 
permission of the said clerks take them from their possession. (1927, ¢. 259; 
1969, c. 1190, s. 55.) 


§ 147-52. Reprints of Supreme Court Reports. — The Supreme Court is 
authorized to have such of the Reports of the Supreme Court of the State of 
North Carolina as are not on hand for sale, republished and numbered 
consecutively, retaining the present numbers and names of the Reporters and 
by means of star pages in the margin retaining the original numbering of the 
pages. The Supreme Court is authorized and directed to have such Reports 
reprinted without any alteration from the original edition thereof, except as 
may be directed by the Supreme Court. The contract for such reprinting and 
republishing shall be made by the Supreme Court in the manner prescribed in 
G.S. 7-34. Such republication shall thus continue until the State shall have for 
sale all of such Reports; and hereafter when the editions of any number or 
volume of the Supreme Court Reports shall be exhausted, it shall be the duty of 
the Supreme Court to have the same reprinted under the provisions of this 
section and G.S. 7-34. In reprinting the Reports that have already been 
annotated, the annotations and the additional indexes therein shall be retained 
and such Reports shall be further annotated so as to make the annotations in 
all reprints complete up to the date of the reprinting thereof. In reprinting 
Reports the Supreme Court is authorized to provide for, and to secure, such 
further annotations for Reports that have been heretofore annotated and for 
the annotating of the Reports that have not been heretofore annotated and the 
costs thereof as provided in the contract made by the Supreme Court with the 
annotator selected by it, shall be paid as a part of the cost of reprinting the said 
Reports. (Code, s. 3634; 1885, c. 309; 1889, c. 473, ss. 1-4, 6; Rev., s. 5861; 1907, e. 
503191 ce: 201, 292°C. Sis: 46712-1923 0.41. 1691929 tense 

Editor’s Note. — Section 7-34, referred to in 
this section, was repealed by Session Laws 
1967, c. 108, s. 12. See now § 7A-6. 


§ 147-53: Superseded by Session Laws 1948, c. 716. 


§ 147-54. Payment of proceeds of sales to Treasurer. — The Secretary of 
State, as often as now provided by law, shall pay over to the Treasurer of the 
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State the proceeds of any and all sales which may be made by him under 
authorization of G.S. 147-53. (1938, c. 115, s. 2.) 


Editor’s Note. — As § 147-53 has been 
superseded, this section would seem to be 
obsolete. 


§ 147-54.1. Division of Publications; duties. — The Secretary of State is 
authorized to set up a division to be designated as the Division of Publications 
and to appoint a director thereof who shall be known as the Director of 
Publications. This Division shall publish the North Carolina Manual, 
Directory, Index of Local Legislation and such other publications as may be 
useful to the members and committees of the General Assembly and other 
officials of the State and of the various counties and cities. 

The Division shall also perform all such other duties as may be assigned by 
the Secretary of State. (1915, c. 202, ss. 1, 2; C. S., ss. 6147, 6148; 1939, c. 316; 
17 1 C8 b85.525.) 

Editor’s Note. — The 1971 amendment _ of the first sentence of the first paragraph and 
substituted “Director of Publications” for rewrote the remainder of the section. 
“Assistant to the Secretary of State” at the end 


ARTICLE 5. 
Auditor. 


§ 147-55. Salary of Auditor. — The salary of the State Auditor shal! be 
thirty-one thousand dollars ($31,000) a year, payable monthly. (1879, ¢. 240, s. 
fol oole Cc, ales. COURNS OI CU Land CMODL Mh OOoy Coo mol tC odes. to Rey. 
ee LIU Ce OU, ee Cer tse oe elo cr etree Cee Toomer 1913, 
eI Pe LONG MAD NCRAt hrs sie Cae Se OOO La Like SESS uILOcO. Cr4au mero. LOZTct 
My si sone 442) ao) or al UAT aC O41 4S) Cel ZT Ss: ono Cries 19> 1 
Peers Coe (Ons eter ON CattlLGUSUL Coins. EALOOUNC ele 4s adel OCHO Aaa 
TE erent Cig ah 

Editor’s Note. — The 1971 amendment The 1973 amendment increased the salary 
increased the salary from $22,500 to $25,000. from $25,000 to $31,000. 


§ 147-56. Office and office hours. — The Auditor shall keep his office at 
the City of Raleigh, and shall attend thereat between the hours of 10 o’clock 
A.M. and three o’clock P.M., Sundays and legal holidays excepted. (1868-9, c. 
Z10eSs, 09870: Codessiissbs> Reve sy5o3d64s Ges F'se T6749) 


§ 147-57. Bond. — The State Auditor shall be placed under an official bond 
in a penal sum to be fixed by the Governor and Council of State at not less than 
fifty thousand ($50,000) dollars. Such official bond shall be corporate surety 
and furnished by a company admitted to do business in the State. The 
premiums will be paid by the State out of the appropriations to the State 
Auditor’s Office. Such bond shall be made as part of the blanket bond of State 
officers and employees provided for in G.S. 128-8. (1929, c. 337, s. 1; 1969, c. 844, 
Soi loa) 


§ 147-58. Duties and authority of State Auditor. — The duties and 
authority of the State Auditor shall be as follows: 

(1) The State Auditor shall except as provided in G.S. 148-25 be 
independent of any fiscal control exercised by the Director of the 
Budget or the Budget Bureau, and shall be responsible to the Ad- 
visory Budget Commission, the General Assembly and_ the 
people of North Carolina for the efficient and faithful exercise of the 

duties and responsibilities of his office. 
(2) The State Auditor shall be responsible for conducting a thorough post 
audit of the receipts, expenditures and fiscal transactions of each and 
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every State agency which in any manner handles State funds; “State 
agency” is hereby defined to mean any State department, institution, 
board, commission, commissioner, official or officer of the State. 

(3) The Auditor shall be responsible for conducting a complete and 
detailed audit of the fiscal transactions of each and every State 
agency, except his own office, at least once each year, such audit to 
cover the fiscal transactions entered into since the period covered by 
the previous annual audit of such State agency. 

(4) The Auditor is authorized to conduct special audits, in addition to the 
annual audits, of the accounts of every State agency whenever in his 
discretion he determines that such is necessary. 

(5) The Auditor is authorized to audit at such times as he deems necessary 
the records of all performances staged on State property under 
direction of any State agency or wherein any State agency shares in a 
percentage of gross admission receipts except athletic funds, and the 
accounts of any private or semiprivate agency receiving State aid. 

(6) The Auditor shall make special investigations upon written request 
from the Advisory Budget Commission, or upon written request 
from the Governor. 

(7) Upon completion of each audit and investigation, the Auditor shall 
report his findings and recommendations to the Advisory Budget 
Commission, furnishing a copy of such report to the Governor, a copy 
to the head of the agency to which the report pertains, and copies to 
such other persons as he may deem advisable. 

(8) If the Auditor shall at any time discover any unauthorized, illegal, 
irregular, or unsafe handling or expenditure of State funds, or if at 
any time it shall come to his knowledge that any unauthorized, illegal, 
irregular, or unsafe handling or expenditure of State funds is 
contemplated but not consummated, in either case, he shall forthwith 
report the facts to the Governor with a copy of such report to the 
Advisory Budget Commission. 

(9) The Auditor is authorized and directed in his reports of audits or 
reports of special investigations to make any comments, suggestions 
or recommendations he deems desirable concerning any aspect of such 
agency’s activities and operations. 

(10) In addition to regular audits, the Auditor shall check the treasury 
records at the time a Treasurer assumes office (not to succeed 
himself), and therein charge him with the balance in the treasury, and 
shall check the Treasurer’s records at the time he leaves office to 
determine that the accounts are in order. 

(11) The Auditor shall require, when deemed necessary, all persons who 
have received moneys or securities, or have had the disposition or 
management of any property of the State, to render statements 
thereof to him; and all such persons shall render such statements at 
such time and in such form as he shall require. 

(12) The Auditor shall require all persons who have received any moneys 
belonging to the State, and who have not accounted therefor, to settle 
their accounts; upon failure of any person to settle accounts, the 
Auditor is authorized and directed to call the matter to the attention 
e the Attorney General and furnish such information as he may 

rect. 

(13) The Auditor shall transmit to the Advisory Budget Commission 
annually a complete statement of the funds of the State, of its 
revenues and of the public expenditures during the preceding fiscal 
year, as revealed by his audits and investigations as herein prescribed, 
with copies of such statements furnished to the Governor and to such 
other persons as may be deemed advisable. 

(14) The Auditor shall examine as often as may be deemed necessary the 
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(15) 


(16) 


(17) 


(18) 
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accounts of the debits and credits in the bankbook kept by the 
Treasurer, and if he discovers any irregularity or deficiency therein, 
unless the same be rectified or explained to his satisfaction, report the 
same forthwith in writing to the Advisory Budget Commission, with 
copy of such report to the Governor. 

The Auditor may examine the accounts and records of any bank or 
trust company relating to transactions with the State Treasurer, or 
with any State department, institution, board, commission, officer, or 
other agency, or he may require banks doing business with the State 
to furnish him information relating to transactions with the State or 
State agencies. 


The Auditor and his authorized agents shall have access to and may 
examine all books, accounts, reports, vouchers, correspondence, files, 
records, money, investments, and property of any State department, 
institution, board, commission, officer, or other agency as it relates to 
the handling of State funds. Every officer or employee of any such 
agency having such records or property in his possession or under his 
control shall permit access to and examination of them upon the 
request of the Auditor or any agent authorized by him to make such 
request. Should any officer or employee fail to perform the 
requirements of this section, he shall be guilty of a misdemeanor. The 
Auditor and his authorized agents are authorized to examine all books 
and accounts of any individual, firm, or corporation only insofar as it 
relates to transactions with any department, board, officer, 
commission, institution, or other agency of the State; provided that 
such examination shall be limited to those things which might relate 
to irregularities on the part of any State agency. 

The Auditor may, as often as he deems advisable, conduct a detailed 
review of the bookkeeping and accounting systems in use in the 
various departments, institutions, commissions, boards and agencies 
which are supported partially or entirely from State funds. Such 
examinations would be for the purpose of evaluating the adequacy of 
systems in use by these agencies and institutions. In instances where 
the Auditor determines that existing systems are outmoded, 
inefficient or otherwise inadequate, he shall prescribe and supervise 
the installation of such changes, as, in his judgment, appear necessary 
to secure and maintain internal control and facilitate the recording of 
accounting data for the purpose of preparing reliable and meaningful 
financial statements and reports. In all cases in which major changes 
in the accounting systems are made, he will be responsible for seeing 
that the new system is designed to accumulate information required 
for the preparation of budget reports and other financial reports 
required by the Budget Division of the Department of Administration. 
In instances in which departments, institutions, boards, commissions 
and agencies feel it desirable to revise or alter existing accounting 
systems, said agencies or institutions shall request the Auditor to 
make a survey of their systems for the purpose of seeing if such a 
change is desirable, including the advisability of purchasing or renting 
accounting equipment. Requisitions for the purchase of accounting 
equipment or contracts for the rental of accounting equipment for any 
State department, institution, or agency shall be approved by the 
Auditor. 

The Auditor, or his deputy, while conducting an examination 
authorized by these sections, shall have the power to administer oath 
to any person whose testimony may be required in any such 
examination, and to compel the appearance and attendance of such 
person for the purpose of such an examination. If any person shall 
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willfully swear falsely in such an examination, he shall be guilty of 
perjury. 


(19) The Auditor may appoint a deputy auditor to perform any duties 


pertaining to the office, and he may appoint a deputy auditor for any 
specific purpose; provided that any deputy so appointed shall not be 
authorized to transfer authority to any other person. 


(20) The Auditor shall charge and collect from each of the following 


agencies the actual cost of audit of such agency: North Carolina Rural 
Rehabilitation Corporation, State Board of Barber Examiners, State 
Board of Certified Public Accountant Examiners, State Board of 
Cosmetic Art Examiners, State Board of Registration for Professional 
Engineers and Land Surveyors, North Carolina Board of Nurse 
Registration and Nursing Education, North Carolina Board of 
Opticians, North Carolina Milk Commission, the State Banking 
Commission, Board of Transportation, Law-Enforcement Officers’ 
Benefit and Retirement Fund, Board of Paroles, State Probation 
Commission, North Carolina Wildlife Resources Commission, Atlantic 
and North Carolina Wildlife Resources Commission, Atlantic and 
and North Carolina Railroad, Department of Motor Vehicles, Burial 
Association Commission, North Carolina Public Employees Social 
Security Agency, and any other agency which operates entirely within 
its own receipts from revenue derived from sources other than the 
general fund. Costs collected under this subsection shall be based on 
the actual expense incurred by the Auditor’s office in making such 
audit and the affected agency shall be entitled to an itemized 
statement of such costs. Amounts collected under this subsection shall 
be deposited in the general fund as nontax revenue. 


(21) Effective July 1, 1955, or as soon thereafter as practical but not later 


than July 1, 1956, the functions of preaudit of State agency 
expenditures, issuance of warrants on the State Treasurer for same, 
and maintenance of records pertaining to these functions shall be 
transferred from the Auditor’s office to the Budget Bu- 
reau. All books, papers, reports, files and other records of 
the Auditor’s office pertaining to and used in the performance of these 
functions shall be transferred to the Budget Bureau, and office 
machinery and equipment used primarily in the performance 
of these functions shall be transferred to the Budget Bureau. 
The Governor, with the advice and consent of the Advisory Budget 
Commission, is authorized to determine and declare the effective 
date of the transfer of these functions and to do all things nec- 
essary to effect an orderly and efficient transfer; and the Governor, 
with the advice and consent of the Advisory Budget Commission, 
is further authorized to transfer to the Budget Bureau the unused 
portion of such funds as may have been appropriated to the Audi- 
tor’s office for the 1955-57 biennium for the performance of the func- 
tions and duties transferred to the Budget Bureau under the provisions 
of this section. 


(22) Nothing under this Article shall be construed to affect the right of the 


Director of the Budget to require information from State agencies 
under the provisions of Article 1, Chapter 143 of the General Statutes. 


(23) It shall be the duty of the State Auditor to make an annual audit of 


Cross 


the accounts of the National Driving Center Foundation, 
Incorporated, and make a report thereof to the General Assembly. 
(1868-9, c. 270, ss. 63, 64, 65; 1883, c. 71; Code, s. 3350; Rev., s. 5365; 
1919, "ewdpseC Sey 87167511929; eh 268 19eF con aad: bbe lene. 
1955, ¢2576311957;e 390; 1969c. 458:is.1; 1978; 6. bOT Hanoy CAGl7 a3) 


References. — As to. being to mandamus’ by Governor to compel 


constitutional office, see Const., Art. I1J,§ 7. As performance of certain duties, see note to § 
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147-12. As to provision that statutory 
reference to “Budget Bureau” shall be 


deemed to refer to the Department of Ad- 
ministration, see § 143-344. 
Editor’s Note. — The first 1973 amendment 


substituted “Board of Transportation” for 
“State Highway Commission” in subdivision 
(20). 

The second 1973 amendment added 
subdivision (23). 

Mandamus to Compel Issuance _ of 


Warrant. — The duty of the Auditor under 
subdivision (14) is not a ministerial duty but is 
one involving judgment and discretion, and 
mandamus will not lie against him for refusal 
to issue a warrant for payment of a claim he 
does not approve. Burton v. Furnam, 115 N.C. 
166, 20 S.E. 443 (1894). 
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days to which he was entitled, at seven dollars 
per day, he had no right to a writ of mandamus 
against the Auditor of the State because he 
refused to give him a warrant for three dollars 
per day additional for the same number of days 
for which he had _ heretofore obtained a 
warrant. Boner v. Adams, 65 N.C. 639 (1871). 

Report to the General Assembly. — The 
Auditor of the State is not a mere ministerial 
officer; when a claim is presented to him 
against the State, he is to decide whether there 
is a sufficient provision of law for its payment, 
and if in his opinion there is not sufficient 
provision of law, he must examine the claim 
and report the fact, with his opinion to the 
General Assembly. Boner v. Adams, 65 N.C. 
639 (1871). 

Cited in Commercial & Farmers’ Bank v. 


Where a clerk of the General Assembly had Worth, 117 N.C. 146, 23 S.E. 160 (1895). 


received a warrant for the entire number of 


§ 147-59. Warrants to bear limitations; presented within 60 days. — All 
warrants drawn by the State Auditor or any State department, or agency, 
bureau, or commission on the Treasurer, shall bear, and there shall be printed 
upon the face thereof in plain type so as to be easily read, the following words, 
to wit: “This warrant will not be paid if presented to the Treasurer after the 
expiration of 60 days from the date hereof”; and the State Treasurer is hereby 
prohibited from paying any warrant drawn by the State Auditor, or any State 
department, or agency, bureau, or commission, unless the same shall be 
presented within 60 days from the date of such warrant. (1925, c. 246, s. 1; 1945, 
CL4uG; Ss. 1) 


Cross Reference. — As to transfer of power 
to issue warrants upon the State Treasurer 


from the State Auditor to the Director of the 
Budget, see $$ 148-3.1, 143-3.2, 147-58(21). 


§ 147-60. Surrender of barred warrant; issue of new warrant. — Any 
person, firm or corporation holding a warrant drawn by the Auditor which 
cannot be paid because of the provisions of G.S. 147-59 and 147-61 may present 
the same to the Auditor, and upon satisfactory proof that such person, firm or 
corporation is the owner thereof and is entitled to have and receive the 
proceeds of such warrant and that the obligation for which the warrant is 
drawn is a subsisting obligation against the State of North Carolina, may 
surrender said warrant to the Auditor and cancel the same, whereupon the 
Auditor is authorized and empowered to issue another warrant for like amount 
in lieu thereof; or in his discretion, he may validate the original warrant. (1925, 
eeeaorere. 19450 496"'s. 2 19bT re. 1010)S3.) 
from the State Auditor to the Director of the 
Budget, see $8 143-3.1, 143-3.2, 147-58(21). 


Cross Reference. — As to transfer of power 
to issue warrants upon the State Treasurer 


§ 147-61. Warrants issued before March 10, 1925. — Every person, firm or 
corporation holding a warrant, drawn and issued by the State Auditor prior to 
March 10, 1925, shall present the same for payment on or before May 1, 1925. If 
such warrant is not presented to the State Treasurer for payment prior to May 
1, 1925, the same shall not be paid, but the holder thereof shall be notified of 
the provisions of G.S. 147-59, 147-60 and 147-61, and upon satisfactory proof 
that the holder thereof is the proper owner and is entitled to have and receive 
the proceeds of such warrant and that the obligation for which the warrant is 
drawn is a subsisting obligation against the State of North Carolina, the 
warrant may be surrendered to the Auditor and cancelled and the Auditor is 
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authorized and empowered to issue another and new warrant for like amount 
in lieu thereof. (1925, c. 246, s. 3.) 


Cross Reference. — As to transfer of power from the State Auditor to the Director of the 
to issue warrants upon the State Treasurer Budget, see §§ 148-3.1, 143-3.2, 147-58(21). 


§ 147-62. Assignments of claims against State. — All transfers and 
assignments made of any claim upon the State of North Carolina or any of its 
departments, bureaus or commissions or upon any State institution or of any 
part or share thereof or interest therein, whether absolute or conditional and 
whatever may be the consideration therefor and all powers of attorney, orders 
or other authorities for receiving payment of any such claim or any part or 
share thereof shall be absolutely null and void unless such claim has been duly 
audited and allowed and the amount due thereon fixed and a warrant for the 
payment thereof has been issued; and no warrant shall be issued to any 
assignee of any claim or any part or share thereof or interest therein: Provided 
that this section shall not apply to assignments made in favor of hospitals, 
building and loan associations, and life insurance companies: Provided further, 
that any employee of the State or of any of its institutions, departments, 
bureaus, agencies or commissions, who is a member of any credit union 
organized pursuant to Chapter 54 of the North Carolina General Statutes 
having a membership at least one half of whom are employed by the State or 
its institutions, departments, bureaus, agencies or commissions, may 
authorize, in writing, the periodic deduction from his salary or wages as such 
employee ‘of a designated lump sum, which shall be paid to such credit unions 
when said salaries or wages are payable, for deposit to such accounts, purchase 
of such shares or payment of such obligations as the employee and the credit 
union may agree: Provided, further, that this section shall not apply to 
assignments made by members of the State Highway Patrol, agents of the 
State Bureau of Investigation, motor vehicle inspectors of the Revenue 
Department, and State prison guards, to the commissioners of the 
Law-Enforcement Officers’ Benefit and Retirement Fund in payment of dues 
due by such persons to such fund. (1925, c. 249; 1935, c. 19; 1939, c. 61; 1941, ¢. 
128; 1965, codl.79; 1969, cxib25") 


Local Modification. — Guilford: 1965, c. 216. Chapter XIII of the Bankruptcy Act 
Editor’s Note. — As to assignments in Permissible. — See opinion of Attorney 
general, see 13 N.C. L. Rev. 113, 118. General to Mr. Henry Bridges, State Auditor, 
Deduction from State Employee’s Check of 41 N.C.A.G. 277 (1971). 
Wage Earner’s Plan Payments Pursuant to 


§ 147-63. Warrants for money paid into treasury by mistake. — 
Whenever the Governor and Council of State are satisfied that moneys have 
been paid into the treasury through mistake, they may direct the Auditor to 
draw his warrant therefor on the Treasurer, in favor of the person who made 
such payment; but this provision shall not extend to payments ¢ on account of 
taxes nor to payments on bonds and mortgages. (1868-9, c. 270, s. 66; Code, s. 
3301; Reveses0010.55:S.. 1010.) 

Cross Reference. — As to transfer of power from the State Auditor to the Director of the 
to issue warrants upon the State Treasurer Budget, see §§ 143-3.1, 143-3.2, 147-58(21). 


§ 147-64. Warrants for surplus proceeds of sale of property mortgaged to 
State. — Whenever any real property mortgaged to the State, or bought in for 
the benefit of the State, of which a certificate shall have been given to a former 
purchaser, is sold by the Attorney General on a foreclosure by notice, or under 
a judgment, for a greater sum than the amount due to the State, with costs and 
expenses, the surplus money received into the treasury, after a conveyance has 
been executed to the purchaser, shall be paid to the person legally entitled to 
such real property at the time of the foreclosure on the forfeiture of the 
original contract. The Auditor shall not draw his warrant for such surplus 
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money but upon satisfactory proof, by affidavit or otherwise, of the legal rights 
of such person. (1868-9, c. 270, s. 68; Code, s. 3352; Rev., s. 5368; C. S. , S. 7678.) 


Cross Reference. — As to transfer of power from the State Ruaae to the Breton of the 
to issue warrants upon the State Treasurer Budget, see §§ 143-3.1, 143-3.2, 147-58(21). 


ARTICLE 6. 
Treasurer. 


§ 147-65. Salary of State Treasurer. — The salary of the State Treasurer 
shall be thirty-one thousand dollars ($31,000) a year, payable monthly. (Code, s. 
3723; 1891, c. 505; Rev., s. 2739; 1907, c. 830, s. 3; c. 994, s. 2; 1917, c. 161; 1919, an 
REY SSE i C he S. 3868; Ex. Sess. 1920, GC: 49, S. 2: 1921, C. 11, Sa ral OS5,..¢. 
249: LAE hore e 1947, ¢. 1041; 1949, Cal2is; 1953, C 1, S. 2: 1957, Cele 1963, ce. 1178, 
: ih 1967, i 1130: Bo eps heat eg toe 1969, ee 1214, S. 1: 1971, cao asalé 1973, Col(8ic9: 

) 


Cross References.— As to bonds required of Editor’s Note. — The 1971 amendment 
State Treasurer, see § 128-8. As to settlement of | increased the salary from $22,500 to $25,000. 
affairs of inoperative boards and agencies, see The 1973 amendment increased the salary 
$$ 143-267 through 143-272. from $25,000 to $31,000. 


§ 147-66. Office and office hours. — The Treasurer shall keep his office at 
the City of Raleigh, and shall attend there between the hours of 10 o’clock A.M. 
and three o’clock P.M., Sundays and legal holidays excepted. He shall be 
allowed such office room as may be necessary. (1868-9, c. 270, ss. 80, 81; Code, s. 
DOONEY. S28 0009: Gre set O 19!) 


§ 147-67. Bonds of Treasurer’s clerks. — The clerks in the Treasurer's 
office shall enter into good and sufficient bonds, payable to the State of North 
Carolina, as provided in G.S. 128-8. These several bonds shall be in addition 
and cumulative to the official bond of the State Treasurer, and shall not be 
construed to affect in any way the liability of the State Treasurer upon his 
official bond. (Rev., §::289; 1919, c. 8; C.S:, s: 7681; 1921, ¢..175.) 


§ 147-68. To receive and disburse moneys; to make reports. — (a) It is the 
duty of the Treasurer to receive all moneys which shall from time to time be 
paid into the treasury of this State: and to pay all warrants legally drawn on 
the Treasurer by the State Disbursing Officer or the State Auditor or the State 
Treasurer in the lawful exercise of their duties and responsibilities. 

(b) No moneys shall be paid out of the treasury except on warrant of the 
State Disbursing Officer or the State Auditor or the State Treasurer, and 
unless there is a legislative appropriation or authority to pay the same. 

(c) It shall be the responsibility of the Treasurer to determine that all 
warrants presented to him for payment are valid and legally drawn on the 
Treasurer. 

(d) The Treasurer shall report to the Governor and Advisory Budget 
Commission annually and to the General Assembly at the beginning of each 
biennial session the exact balance in the treasury to the credit of the State, 
with a summary of the receipts and payments of the treasury during the 
preceding fiscal year, and so far as practicable an account of the same down to 
the termination of the current calendar year. 

(e) The State Treasurer shall except as provided in G.S. 1438-25 be 
independent of any fiscal control exercised by the Director of the Budget or the 
Budget Bureau and shall be responsible to the Advisory Budget 
Commission, the General Assembly and the people of North Carolina for the 
officient and faithful exercise of the responsibilities of his office. (1868-9, c. 270, 
Bo td Odean teopo hey. S,0010l. Gm.) 8. 10827 L 90D, C257 1.) 

Cross References. — As totransfer of power from the State Auditor to the Director of the 
to issue warrants upon the State Treasurer Budget, see §§ 143-3.1, 143-3.2, 147-58(21). As to 
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funds ot inoperative boards and agencies, see 
$$ 143-267 through 143-272. As to provi- 
sion that statutory reference to “Budget 
Bureau” shall be deemed to refer to the 
Department of Administration, see § 143- 
344. ; 

Duty to Pay Warrants. — As it is the duty 
of the State Treasurer to keep his accounts, 
showing the transactions of each fiscal year 
ending December 31, he has no right to pay out 
money except upon proper warrants drawn 
upon the proper funds in the treasury. Arendell 
v. Worth, 125 N.C. 111, 34S.E. 232 (1899). 

The Treasurer is not required to pay any and 
every warrant which the Auditor may sign, but 
only those which are legally drawn, and the fact 
that the Auditor finds that a claim for which he 
issues a warrant on the Treasurer is authorized 
by law is not binding upon or a protection to the 
latter. Commercial & Farmers’ Bank v. Worth, 
117 N.C. 146, 23 S.E. 160 (1895). 

Mandamus for Payment of Warrant. — The 
State Treasurer is not liable to a mandamus for 
refusing to pay a warrant improperly drawn, 
and he is entitled to a mandamus to enforce the 
drawing of proper warrants upon the proper 
funds before paying them, as they are his 
vouchers. Arendell v. Worth, 125 N.C. 111, 34 
S.E. 232 (1899). 
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correctness of a claim audited by the State 
Auditor and alleges fraud in the creation of the 
indebtedness or that the services for which a 
warrant was issued were not’ rendered, 
mandamus will not lie to compel him to pay it, 
the question raised by such claim being for the 
legislature, and not the courts, to determine. 
Garner v. Worth, 122 N.C. 250, 29 S.E. 364 
(1898). 

Mandamus without Warrant. — Mandamus 
will not lie to compel the Treasurer to pay a 
claim where the Auditor has not issued a 
warrant therefor, as the Treasurer can only pay 
on such warrant. Burton v. Furnam, 115 N.C. 
166, 20 S.E. 443 (1894). 

Court Compelling Payment of Claim. — 
The courts cannot direct the State Treasurer to 
pay a claim against the State, however just and 
unquestioned, when there is no legislative 
appropriation to pay the same; and when there 
is such an appropriation the coercive power is 
applied not to compel the payment of the State 
liability but to compel a public servant to 
discharge his duty by obedience to a legislative 
enactment. Garner v. Worth, 122 N.C. 250, 29 
S.E. 364 (1898). 

Applied in Gardner v. Board of Trustees of 
N.C. Local Governmental Employees’ Retire- 


Sys.. 226 N.C. 465. 38.8.E. 2d 3 G46). 
Mandamus Wikenaarand awa lieped tas ment Sys., 226 N.C. 465, 38 S.E. 2d 314 (1946) 


Where the State Treasurer denies the 


§ 147-69. Deposits of State funds in banks regulated. Banks having 
State deposits shall furnish to the Auditor of the State, upon his request, a 
statement of the moneys which have been received and paid by them on 
account of the treasury. The Treasurer shall keep in his office a full account of 
all moneys deposited in and drawn from all banks in which he may deposit or 
cause to be deposited any of the public funds, and such account shall be open to 
the inspection of the Auditor. The Treasurer shall sign all checks, and no 
depository bank shall be authorized to pay checks not bearing his official 
signature. No bank shall make any charge for exchange or for the collection of 
any warrant drawn on the Treasurer or for the transmission of any funds 
which may come into the hands of the State Treasurer, or any other State 
department, agency, bureau or commission; provided, that banks organized 
under the laws of the State of North Carolina may charge for each cashier’s 
check issued to deputy collectors of revenue as a means of transmitting to the 
Commissioner of Revenue the proceeds of collections of revenue, not over 
twenty cents (20¢) for each check in the amount of not over one thousand 
dollars ($1,000), and for each check for an amount in excess of one thousand 
dollars ($1,000), such banks may charge not over twenty cents (20¢) plus one 
tenth of one percent ('/10 of 1%) of the amount of such check in excess of one 
thousand dollars ($1,000). The Commissioner of Banks and the bank exam- 
iners, when so required by the State Treasurer, shall keep the State Treasurer 
fully informed at all times as to the condition of all such depository banks, 
so as to fully protect the State from loss. The State Treasurer shall, before 
making deposits in any bank, require ample security from the bank for such 
deposit. (1905; @:7520;-Rev...s.°53871; 719157 Gc. 1681917 feelbe tOo m4) Sie tees 
1931;'¢) 127, s. Tee4243/'s. 5; 1933, ¢. 175,'s. 1; 1945, ¢..644519497 ¢. 1183) 1967ac. 
398, s. 2.) 

Editor’s Note. — For comment on the 1949 
amendment to this section, see 27 N.C.L. Rev. 

425. 
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§ 147-69.1. Deposit or investment of surplus State funds; reports of State 
Treasurer. — It shall be the duty of the State Treasurer, with assistance of the 
Director of the Budget, on or before the tenth day of each calendar month, and 
upon request of the Governor or the Council of State, at any other time, to 
carefully analyze the amount of cash in the general fund of the State and in all 
special funds credited to any special purpose designated by the General 
Assembly or held to meet the budgets or appropriations for maintenance and 
permanent improvements of the several institutions, boards, departments, 
commissions, agencies, persons or corporations of the State, and to determine 
in his opinion when the cash in any such funds is in excess of the amount 
required to meet the current needs and demands on such funds, and report his 
findings to the Governor and the Council of State. The Governor and the State 
Treasurer, acting jointly, with the approval of the Council of State, are hereby 
authorized to invest such excess funds 

(1) In bonds, notes, certificates of indebtedness and bills of the United 
States of America or in obligations which are fully guaranteed by the 
United States of America; or 
(2) In bonds, notes and other obligations of the Federal Intermediate 
Credit Banks, the Federal Home Loan Banks, the Federal National 
Mortgage Association, Banks for Cooperatives, and the Federal Land 
Banks; or 
(3) In bonds and notes of the State of North Carolina; or 
(4) In certificates of deposit issued by banks or official depositories within 
the State of North Carolina, yielding a return at rates not less than 
those available on United States treasury bonds, notes, certificates of 
indebtedness or bills of comparable maturities. 
Notwithstanding the above, if such rates on United States treasury bonds, 
notes, certificates of indebtedness or bills of comparable maturity are higher 
than the rates banks are permitted to pay by federal or State statutes or 
regulations and if in the judgment of the Governor and the Council of State it 
would benefit the economy of the State, such excess funds may be invested in 
certificates of deposit issued by banks or official depositories within the State 
of North Carolina at the maximum rate that banks are permitted to pay by 
federal or State statutes or regulations. The said funds shall be so invested that 
in the judgment of the Governor and State Treasurer they may be readily 
converted into money at such time as the money will be needed. The interest 
received on all such deposits and the income from such investments, unless 
otherwise required by law, shall be paid into the State’s general fund; provided, 
however, that on and after July 1, 1961, all interest accruing on the monthly 
balance of the highway fund of the State shall be paid to the State Highway 
Fund. 

The State Treasurer shall include in his biennial reports to the General 
Assembly a full and complete statement of all funds invested by virtue of the 
provisions of this section, the nature and character of investments therein, and 
the revenues derived therefrom, together with all such other information as 
may seem to him to be pertinent for the full information of the General 
Assembly with reference thereto. 

The State Treasurer shall also cause to be prepared a quarterly statement on 
or before the tenth day of each January, April, July and October in each year. 
This statement shall show the amount of cash on hand, the amount of money 
on deposit and the name of each depository, and all investments for which he is 
in any way responsible. This statement shall be delivered to the Governor as 
Director of the Budget, and a copy thereof shall be posted in the office of the 
State Treasurer for the information of the public. (1943, c. 2; 1949, ¢c. 213; 1957, 

e140); 1961ie8s33)522:2-196 776.1398) 6.195119695 c2125: } 


§ 147-70. To make short-term notes in emergencies. — Subject to the 
approval of the Governor and Council of State, the State Treasurer is 
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authorized to make short-term notes for temporary emergencies, but such 
notes must only be made to provide for appropriations already made by the 
General Assembly. (1915, c. 168, s. 3; C.S., s. 7685.) 


§ 147-71. May demand and sue for money and property of State. — The 
Treasurer is authorized to demand, sue for, collect and receive all money and 
property of the State not held by some person under authority of law. (1866, c. 
Ab; Codeusmuaouahev..S..bo (bP Gu5 ms s1085.) 


§ 147-72. Ex officio treasurer of State institutions; duties as such. — The 
Treasurer shall be ex officio the treasurer of the Department of Agriculture, of 
the North Carolina State College of Agriculture and Engineering, of the North 
Carolina School for the Deaf and Dumb at Morganton, of the North Carolina 
Institution for the Deaf and Dumb and the Blind at Raleigh, for the State 
hospitals (for the insane) at Raleigh, Morganton and Goldsboro and for the 
State’s prison. He may appoint deputies to act for him at Morganton and 
Goldsboro, and may pay such deputies reasonable compensation. He shall keep 
all accounts of the institutions, and shall pay out all moneys, upon the warrant 
of the respective chief officers or superintendents, countersigned by two 
members of the board of directors, managers, or trustees. He shall report to the 
respective boards at such times as they may call on him, showing the amount 
received on account of the institution, amount paid out, and amount on hand. 
He shall perform his duties as treasurer of these several institutions under 
such regulation as shall be prescribed in each case by their respective boards of 
managers, trustees or directors, with the approval of the Governor; and shall 
be responsible on his official bond for the faithful discharge of his duties as 
treasurer of each of the several institutions. As treasurer of such institutions 
he shall, annually, after the examination, verification, and cancellation of his 
vouchers, deposit the same with the respective institutions, and the 
superintendents thereof shall be responsible for their safekeeping. (1879, ¢c. 240, 
S$. 27-1881)! 9128) er 21s) 9.91883 er 156) s12:8ee 405 Code assem 2acomeeo e 
312331895} '¢4384;1899" ¢2 1,°s.11;' Rev.°875376; 1919) © °S314 8s" 6"C srs. 60; 
1947 e273 F5 


Editor’s Note. — The North Carolina State And see § 116-4. As to the State schools for the 
College of Agriculture and Engineering is now deaf and blind, see §§ 115-321 through 115-3834, 
the North Carolina State University at Raleigh. 115-336 through 115-342. 

See Session Laws 1963, c. 448, s. 6; 1965, c. 213. 


§ 147-73. Office of treasurer of each State institution abolished. — The 
office of treasurer of each of the several State institutions of which the State 
Treasurer is ex officio treasurer is hereby abolished. (1929, c. 337, s. 3.) 


§ 147-74. Office of State Treasurer declared office of deposit and 
disbursement. — The office of the State Treasurer is declared to be an office of 
deposit and disbursement and only such records and accounts as may be 
necessary to disclose the accountability of the State Treasurer shall be kept. 
The purpose of this section is to prevent duplication in account and record 
keeping and such accounts as may be necessary shall be prescribed by the 
Director of the Budget under the terms of the Executive Budget Act. (1929, c. 
3S taSMeS) 


§ 147-75. May authorize chief clerk to act for him; Treasurer liable. — 
The Treasurer may authorize his chief clerk to perform any duties pertaining 
to the office, except signing checks; but the Treasurer is responsible for the 
conduct of all his clerks. (1868-9, c. 270, s. 76; Code, s. 3358; Rev., s. 53877; C. S., 
s. 7690.) 


§ 147-76. Liability for false entries in his books. — If the Treasurer of the 
State shall wittingly or falsely make, or cause to be made, any false entry or 
charge in any book by him as Treasurer, or shall wittingly or falsely form, or 
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procure to be formed, any statement of the treasury, to be by him laid before 
the Governor, the General Assembly, or any committee thereof, or to be by him 
used in any settlement which he is required to make with the Auditor, with 
intent, in any of said instances, to defraud the State or any person, such 
Treasurer shall be guilty of a misdemeanor, and fined, at the discretion of the 
court, not exceeding three thousand dollars ($3,000), and imprisoned not 
exceeding three years. (R. C., c. 34, s. 68; Code, s. 1119; Rev., s. 3606; C. S., s. 
7691.) 


§ 147-77. Daily deposit of funds to credit of Treasurer. — Al! funds 
belonging to the State of North Carolina, in the hands of any head of any 
department of the State which collects revenue for the State in any form 
whatsoever, and every institution, agency, officer, employee, or representative 
of the State or any agency, department, division or commission thereof, except 
officers and the clerks of the Supreme Court and Court of Appeals, collecting 
or receiving any funds or money belonging to the State of North Carolina, shall 
daily deposit the same in some bank, or trust company, selected or designated 
by the State Treasurer, in the name of the State Treasurer, at noon, or as near 
thereto as may be, and shall report the same daily to said Treasurer: Provided, 
that the Treasurer may refund the amount of any bad checks which have been 
returned to the department by the Treasurer when the same have not been 
collected after 30 days’ trial. (1925, c. 128, s. 1; 1945, c. 159; 1969, c. 44, s. 77.) 


§ 147-78. Treasurer to select depositories; bond. — The State Treasurer is 
hereby authorized and empowered to select and designate, wherever necessary, 
in this State some bank or banks or trust company as an official depository of 
the State, and the said Treasurer shall require of such depository a bond, or in 
lieu thereof collateral security for such deposit, consisting of such bonds as are 
approved for investment by the State sinking fund, as provided for in G.S. 
142-31 to 142-43, payable to the State of North Carolina, in a sufficient amount 
to protect the State on account of any deposit of State funds made therein. 
(1925) cP 28h (22) 


§ 147-79. Deposits of State funds in banks that have provided for safety 
of deposits without requiring depository bonds. — Where any bank or trust 
company, State or national, has come within the provisions of the national 
banking laws, providing guarantee or insurance or security, in full, for the 
deposits in such bank or trust company, and for payment thereof upon demand 
of the depositor, and when thereby such protection is afforded depositors of 
such bank or trust company, and where any such bank or trust company may 
be properly designated as a depository for the deposits of moneys of the State 
of North Carolina, or of any county, city, town, or other political subdivision of 
the State of North Carolina, it shall be permissible and lawful to deposit the 
moneys of the State, or of such county, city, town or other political subdivision 
therein, without requiring of the said bank or trust company to furnish any 
additional security for the protection of such deposits, or the payment thereof 
upon demand, as now required by law: Provided, however, that the Council of 
State shall have previously passed upon the character and extent of the 
guarantee afforded by the United States banking laws, and shall have 
approved the same as satisfactory: Provided further, that the approval of such 
bank or trust company as a depository for moneys of the State of North 
Carolina must be given by the Council of State, and approval by the Local 
Government Commission must be secured for such bank or trust company to 
act as a depository for any county, city, town, or other political subdivision of 
the State: Provided further, that any action in regard to these matters shall be 
discretionary with the Council of State as far as this section applies to them, 
and with the Local Government Commission as far as this section applies to it. 

Where the deposits are guaranteed or insured only in part, the bank or trust 
company receiving such deposits shall be required to deposit bonds or security 
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only to the extent of the unguaranteed portion of said deposits. (1938, c. 461, ss. 
1 ys) 

Editor’s Note. — See 11 N.C.L. Rev. 201, for 
review of this section. 


§ 147-80. Deposit in other banks unlawful; liability. — It shall be 
unlawful for any funds of the State to be deposited by any person, institution, 
or department or agency in any place or bank or trust company, other than 
those so selected and designated as official depositories of the State of North 
Carolina by the State Treasurer, and any person so offending or aiding and 
abetting in such offense shall be guilty of a misdemeanor and punished by a 
fine or imprisonment, or both, in the discretion of the court, and any person so 
offending or aiding and abetting in such offense shall also immediately become 
civilly liable to the State of North Carolina in the amount of the money or 
funds unlawfully deposited, and, at the instance of the State Treasurer, or at 
the instance of the Governor, the Attorney General shall forthwith institute 
the civil action in the name of the State of North Carolina against such person 
or persons, elther in the courts of Wake County, according to their respective 
jurisdiction, or in the county in which said unlawful deposit has been made, 
according to the selection made by the officer requesting the institution of such 
action, for the purpose of recovering the amount of the money so unlawfully 
deposited, with interest thereon at six percent (6%) per annum, and for the cost 
of said action, and the court in which said action is tried may also tax, as a part 
of the cost in said action, to the use of the State of North Carolina, a sum 
sufficient to reimburse the State of North Carolina for all expense incidental to 
or connected with the preparation and prosecution of such action. (1925, c. 128, 
s. 3.) 


§ 147-81. Number of depositories; contract. — The State Treasurer is 
authorized and empowered to select as many depositories in one place and in 
the State as may appear to him to be necessary and convenient for the various 
officers, representatives and employees of the State, to comply with the 
purposes of G.S. 147-77, 147-78, 147-80, 147-81, 147-82, 147-83 and 147-84, and 
may make such contracts with said depositories for the payment of interest on 
average daily or monthly balances as may appear advantageous to the State in 
the opinion of such Treasurer and the Governor. (1925, c. 128, s. 4.) 





§ 147-82. Accounts of funds kept separate. In order to preserve and 
keep them separate, all funds that are now required by law to be kept separate 
or to be separately administered, both by State departments, institutions, 
commissions, and other agencies or divisions of the State which collect or 
receive funds belonging to the State, or funds handled or maintained as trust 
funds in any form by such department, division or institution shall be 
evidenced in daily reports by distribution sheets, which shall reflect and show 
an exact copy of the accounts, showing the distribution of said money kept by 
such collecting departments, institutions and agencies, and the same shall be 
entered in the records of the office of the State Treasurer, so as to keep and 
maintain in the office where the same is first collected or received the same 
account thereof, and of the distribution thereof, the same records and accounts 
as are kept in the office of the State Treasurer relating thereto. (1925, c. 128, s. 
5.) 


§ 147-83. Receipts from federal government and gifts not affected. — 
General Statutes 147-77, 147-78, 147-80, 147-81, 147-82, 147-83 and 147-84 shall 
not be held or construed to affect or interfere with the receipts and 
disbursements of any funds received by any institution or department of this 
State from the federal government or any gift or donation to any institution or 
department of the State or commission or agency thereof when either in the act 
of Congress, relating to such funds received from the federal government, or in 
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the instrument evidencing the said private donation or gift, a contrary 
disposition or handling is prescribed or required, and the said sections shall not 
apply to any moneys paid to any department, institution or agency, or 
undertaking of the State of North Carolina, as a part of any legislative 
appropriation, or allotment from any contingent fund, as provided by 
law, after the same has been paid out of the State treasury. (1925, c. 128, s. 
6.) 


§ 147-84. Auditor to furnish forms; reports; refund of excess payments. 
— The State Auditor, by and with the advice, consent and approval of the 
Governor, shall prescribe and furnish all forms necessary for full compliance 
with G.S. 147-77, 147-78, 147-80, 147-81, 147-82, 147-83 and 147-84, and the cost 
of printing and furnishing the same shall be charged in the printing account of 
the several departments, institutions and agencies receiving and using such 
forms; and such daily reports shall be made by mail by those departments, 
institutions and collecting agencies and officers and emplovees who are not in 
the City of Raleigh, when required to make such daily deposits and reports; 
and, in addition to such daily reports, the Treasurer may require a report, as to 
the amount deposited, by wire, and all such departments, institutions, 
agencies, officers and employees, who are at or in the City of Raleigh, when 
required to make such deposits and reports, shall deliver the same, in person or 
by messenger, to the State Treasurer; whenever taxes of any kind are or have 
been by clerical error, misinterpretation of the law, or otherwise, collected and 
paid into the State treasury in excess of the amount found to be legally due the 
State, the State Auditor shall issue his warrant for the amount so illegally 
collected, to the person entitled thereto, upon certificate from the head of the 
department through which said tax was collected, or his successor in the 
performance of the functions of that department, and the Treasurer shall pay 
said warrant. (1925, c. 128, s. 7.) 


§ 147-85. Fiscal year. — The fiscal year of the State government shall 
annually close on the thirtieth day of June. The accounts of the Treasurer, the 
Auditor and the charitable and penal institutions of the State shall be annually 
closed on that date. (1868-9, c. 270, s. 77; 1883, c. 60; Code, s. 3360; 1885, c. 334; 
1905; c) 480) Rev fse53 78 CS: 627692; 1921, ¢..229; Ex: Sess: 1921) .¢..%;1925;;c. 
89,s. 21.) 

Applied in Martin v. Swain County, 201 N.C. 

68, 158 S.E. 843 (1931). 


§ 147-86. Additional clerical assistance authorized; compensation and 
duties. — The State Treasurer, by and with the consent and advice of the 
Governor and Council of State, is authorized to employ an additional clerk in 
the Treasury Department, whose compensation and duties shal! be fixed by the 
State Treasurer, by and with the consent and advice of the Governor and 
Council of State. The compensation of such additional clerk as may be 
employed pursuant to this section shali be paid as other officers and clerks are 
Aldo Zo nt (anes Odd as) 
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ARTICLE 7. 
Secretary of Revenue. 


§ 147-87. Secretary of Revenue; appointment; salary. — A Secretary of 
Revenue shall be appointed by the Governor on January 1, 19338, and 
quadrennially thereafter. The term of office of the Secretary shall be four 
years and until his successor is appointed and qualified. His salary shall be 
fixed by the Governor, with the approval of the Advisory Budget Commission. 
C1921 840 ss. 2, 651 O2GRGazogeluigrci410,5. 1935) 


Cross Reference. — As to the Department of Cited in Boylan-Pearce, Inc. v. Johnson, 257 
Revenue, see §§ 148B-217 through 143B-225. N.C. 582, 126 S.E.2d 492 (1962). 
Editor’s Note. — The 1973 amendment 


changed the title of the Commissioner of 
Revenue to Secretary of Revenue. 


§ 147-88. Duties as to revenue laws. — In addition to the other duties of 
the Secretary of Revenue, it shall be his duty to prepare for the legislative 
committees of the General Assembly such revision of the revenue laws of the 
State as he may find by experience and investigation expedient to recommend, 
so that the same may be introduced in the General Assembly and available in 
printed form for consideration of its members within the first 10 days of the 
session. (1921, c. 40, s. 5; 1973, c. 476, s. 193.) 


Editor’s Note. — The 1973 amendment 
changed the title of the Commissioner of 
Revenue to Secretary of Revenue. 


ARTICLE 8&. 
Solicitors. 


§ 147-89. To prosecute cases removed to federal courts. — It shall be 
the duty of the solicitors of this State, in whose jurisdiction the circuit and 
district courts of the United States are held, having first obtained the 
permission of the judges of said courts, to prosecute, or assist in the prosecution 
of, all criminal cases in said courts where the defendants are charged with 
violations of the laws of this State, and have moved their cases from the State to 
the federal courts under the provisions of the various acts of Congress on such 
subjects. (1874-5, c. 164, s. 1; Code, s. 1239; Rev., s. 5381; C. S., s. 7696.) 
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ARTICLE 1. 
Organization and Management. 


§ 148-1. State Department of Correction; Commission of Correction; 
Commissioner of Correction. — (a) A State Department of Correction is 
hereby created. All powers and duties vested in and imposed upon the State 
Prison Department are transferred to the State Department of Correction. The 
State Prison Department, the State Prison Commission, and the office of 
Director of Prisons are abolished. The governing authorities of the State 
Department of Correction shall include a Commission of Correction and a 
Commissioner of Correction. 

(b) The Commission of Correction shall be composed of seven members 
appointed by the Governor, who shall designate one member to serve as 
chairman. Members of this Commission shall be deemed ‘‘commissioners for 
special purposes” within the meaning of the language of Article XIV, Sec. 7, of 
the Constitution of this State. The persons serving on the State Prison 
Commission immediately prior to August 1, 1967, shall serve as members of 
the Commission of Correction for the duration of the terms to which they were 
appointed to the State Prison Commission. Subsequent appointments to the 
Commission of Correction shall be made for a term of four years, except those 
made to fill out an unexpired term in case of the death, resignation, or removal 
of a member. A member may be reappointed. The Governor may remove any 
member for cause. 

(c) Members of the Commission of Correction who are not salaried officials 
or employees of the State shall receive such per diem and necessary traveling 
expenses while engaged in the discharge of their official duties as is provided 
by law for members of State boards and commissions generally. Members who 
are salaried officials or employees of the State shall not receive any per diem 
but shall receive their regular salary without deduction for loss of time while 
engaged in their duties as members of this Commission. 

(d) The Commission of Correction shall meet at least once in each 90 days, 
and may hold special meetings at any time and place within the State at the 
call of its chairman to adopt general policies, rules and regulations, and 
budgetary proposals of the State Department of Correction, and to advise with 
the Commissioner of Correction on matters pertaining to the administration of 
the Department. The Commission may appoint temporary or permanent 
advisory committees for such purposes at it may determine. The Commission 
shall keep minutes of all its meetings. 

(e) The executive head of the State Department of Correction shall be a 
Commissioner of Correction appointed by the Commission of Correction, 
subject to the approval of the Governor. The person serving as Director of 
Prisons immediately prior to August 1, 1967, shall serve as Commissioner of 
Correction for the duration of the term to which he was appointed Director of 
Prisons. Subsequent appointments to the office of Commissioner of Correction 
shall be made for a term of four years, except those made to fill out an 
unexpired term in case of the death, resignation, or removal of a Commissioner 
of Correction. A Commissioner may be reappointed. The Commission may 
remove the Commissioner, with the consent and approval of the Governor. 

(f) The salary of the Commissioner of Correction shall be set by the 
Governor subject to the approval of the Advisory Budget Commission. The 
compensation of other personnel of the State Department of Correction shall 
be determined by the Commissioner of Correction in conformity with the 
provisions of the Executive Budget Act and the State Personnel Act. 

(g) The Commissioner of Correction shall administer the affairs of the State 
Department of Correction in accordance with law and the general policies, 
rules and regulations duly adopted by the Commission of Correction. His 
authority and responsibilities shall include but not be limited to: 
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(1) The appointment, promotion, discipline, demotion, suspension, and 
discharge of other officers and employees of the Department; 
(2) Prescribing their duties and delegating to them appropriate powers; 


(3) Providing programs for 


personnel 


recruitment, training and 


development to produce an able, resourceful and dependable State 
correction service. (1901, c. 472, s. 3; Rev., s. 5388; C. S., s. 7703; 1925, 
CuLO5; 19 Soul U2, SeelLo;nboaaC.409; 1900, Co Zones ty ao ee 


LOG tC Omcre Le) 


Editor’s Note. — Section 13, c. 996, Session 
Laws 1967, provides that the words “State 
Department of Correction” or “Department of 
Correction” as the context may require shall be 
substituted for the words “State Prison 
Department” or “Prison Department” each 
time that the latter appear in any sections of 
the General Statutes of North Carolina, except 
as otherwise provided in the act. 

Section 14 of c. 996 provides that the words 
“Commission of Correction” shall be 
substituted for the words “State Prison 
Commission” or “Prison Commission” each 
time that the latter appear in any sections of 
the General Statutes of North Carolina, except 
as otherwise provided in the act. 

Section 15 of c. 996 provides that the words 
“Commissioner of Correction” shall be 
substituted for the words “Director of Prisons” 
each time the latter appear in any section of the 
General Statutes of North Carolina, except as 


The reference to the Constitution in 
subsection (b) of this section is to the 
Constitution adopted in 1868, as amended. See 
now N.C. Const., Art. VI, § 9. 

State Government Reorganization. — The 
Department and Commission of Correction 
were transferred to the Department of Social 
Rehabilitation and Control by § 143A-165, 
enacted by Session Laws 1971, ¢c. 864. 

Suits against Department. — The State 
Prison Department (now the State Department 
of Correction) was created as the State’s agency 
for the performance of an_ essential 
governmental function. A suit against the 
Department eo nomine is essentially a suit 
against the State. Hence, absent constitutional 
or legislative authority therefor, one cannot 
maintain such a suit. Pharr v. Garibaldi, 252 
N.C. 808, 115 S.E.2d 18 (1960). 

Cited in Goble v. Bounds, 281 N.C. 307, 188 
§.E.2d 347 (1972). 


otherwise provided in the act. 





§ 148-2. Prison moneys and earnings. — (a) Persons authorized to collect 
or receive the moneys and earnings of the State prison system shall enter into 
bonds payable to the State of North Carolina in penal sums and with security 
approved by the Commission of Correction, conditioned upon the faithful 
performance by these persons of their duties in collecting, receiving, and 
paying over prison moneys and earnings to the State Treasurer. Only corporate 
security with sureties licensed to do business in North Carolina shall be 
accepted. 

(b) All revenues from the sale of articles and commodities manufactured or 
produced by prison enterprises shall be deposited with the State Treasurer to 
be kept and maintained as a special revolving working-capital fund designated 
“Prison Enterprises Fund.” The Prison Enterprises Fund shall be used for 
capital and operating expenditures, including salaries and wages of supervisory 
personnel, necessary to develop and operate prison industrial and forestry 
enterprises to provide diversified employment for prisoners. When, in the 
opinion of the Governor, the Prison Enterprises Fund has reached a sum in 
excess of requirements for these purposes, the excess shall be used for other 
purposes within the State prison system or shall be transferred to the general 
fund as the Governor may direct. (1901, c. 472, s. 7; Rev., s. 5389; C. S., s. 7704; 
1923 0c, 1567°1925,.¢; 163; 1933"¢, 172, s. 18° 1957. cxs4onge 2 ane bee ae 


§ 148-3. Prison property. — (a) The State Department of Correction shall 
subject to the provisions of G.S. 143-341, have control and custody of all 
unexpended surplus highway funds previously allocated for prison purposes 
and all property of every kind and description now used by or considered a part 
of units of the State prison system, except vehicles used on a rental basis. The 
property coming within the provisions of this section shall be identified and 
agreed upon by the executive heads of the highway and prison systems, or by 
their duly authorized representatives. The Governor shall have final authority 
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to decide whether or not particular property shall be transferred to the 
Department of Correction in event the executive heads of the two systems are 
unable to agree. 

(b) Property, both real and personal, deemed by the Department of 
Correction to be necessary or convenient in the operation of the State prison 
system may, subject to the provisions of G.S. 148-341, be acquired by gift, 
devise, purchase, or lease. The Department of Correction may, subject to the 
provisions of G.S. 148-341, dispose of any prison property, either real or 
personal, or any interest or estate therein. (1901, c. 472, ss. 2, 6; Rev., s. 5392; C. 
yee (U0 O25 ve. 163: 1933) Cali2? 815, 1943 2em409 7 195T: eNS49 Ps. S2 1 967"c. 


996, s. 13.) 


Operation of Prison on Particular Site Is 
Discretionary. — Whether the maintenance 
and operation of a prison on a particular site 
shall be conducted either as at present, or as 
enlarged by the construction of additional 
buildings and facilities, or as a “minimum 
security prison,” is a matter for determination 
by the State Prison Commission (now the 
Commission of Correction) in the exercise of its 
discretion, and the court has no power to 


Commission; and, in the absence of fraud, 
manifest abuse of discretion or conduct in 
excess of lawful authority, the court has no 
power to intervene. Pharr v. Garibaldi, 252 
N.C. 803, 115 S.E.2d 18 (1960). 

A prison is not a nuisance per se. Hence, the 
construction of a prison on a site selected by 
public officials pursuant to statutory authority 
will not be enjoined. Pharr v. Garibaldi, 252 
N.C. 8038, 115 S.E.2d 18 (1960). 


substitute its discretion for that of the 


§ 148-4. Control and custody of prisoners; authorizing prisoner to leave 
place of confinement. — The Commissioner of Correction shall have control 
and custody of all prisoners serving sentence in the State prison system, and 
such prisoners shall be subject to all the rules and regulations legally adopted 
for the government thereof. Any sentence to imprisonment in any unit of the 
State prison system, or to jail to be assigned to work under the State 
Department of Correction, shall be construed as a commitment, for such terms 
of imprisonment as the court may direct, to the custody of the Commissioner of 
Correction or his authorized representative, who shall designate the places of 
confinement within the State prison system where the sentences of all such 
persons shall be served. The authorized agents of the Commissioner shall have 
all the authority of peace officers for the purpose of transferring prisoners 
from place to place in the State as their duties might require and for 
apprehending, arresting, and returning to prison escaped prisoners, and may 
be commissioned by the Governor, either generally or specially, as special 
officers for returning escaped prisoners or other fugitives from justice from 
outside the State, when such persons have been extradited or voluntarily 
surrendered. Employees of departments, institutions, agencies, and political 
subdivisions of the State hiring prisoners to perform work outside prison 
confines may be designated as the authorized agents of the Commissioner of 
Correction for the purpose of maintaining control and custody of prisoners who 
may be placed under the supervision and control of such employees, including 
guarding and transferring such prisoners from place to place in the State as 
their duties might require, and apprehending and arresting escaped prisoners 
and returning them to prison. The governing authorities of the State prison 
system are authorized to determine by rules and regulations the manner of 
designating these agents and placing prisoners under their supervision and 
control, which rules and regulations shall be established in the same manner as 
other rules and regulations for the government of the State prison system. 

The Commissioner of Correction may extend the limits of the place of 
confinement of a prisoner, as to whom there is reasonable cause to believe he 
will honor his trust, by authorizing him, under prescribed conditions, to leave 
the confines of that place unaccompanied by a custodial agent for a prescribed 
period of time to 

(1) Contact prospective employers; or 
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(2) Secure a suitable residence for use when released on parole or upon 
discharge; or 
(3) Obtain medical services not otherwise available; or 
(4) Participate in a training program in the community; or 
(5) Visit or attend the funeral of a spouse, child (including stepchild, 
adopted child or child as to whom the prisoner, though not a natural 
parent, has acted in the place of a parent), parent (including a person 
though not a natural parent, has acted in the place of a parent), 
brother, or sister. 
The willful failure of a prisoner to remain within the extended limits of his 
confinement, or to return within the time prescribed to the place of 
confinement designated by the Commissioner of Correction, shall be deemed an 
escape from the custody of the Commissioner of Correction punishable as 
provided in G.S. 148-45. (1901, c. 472, s. 4; Rev., s. 5390; C. S., s. 7706; 1925, c. 
16352933) 07) 1122ss80,los 1935; c. 257, 8. 2;,19438.0.4097 lobo ne eon tare 
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Opinions of Attorney General. — Mr. 
Martin R. Peterson, N.C. Department of 
Corrections, 40 N.C.A.G. 163 (1969). 

Power Given to Commissioner or Agents to 
Designate Places of Confinement. — This 
section gives the Director of Prisons (now 
Commissioner of Correction) or his duly 
authorized agents or representatives the 
authority to designate the places. of 
confinement within the State prison system 
where the sentences of prisoners shall be 
served. State v. Whitley, 264 N.C. 742, 142 
S.E.2d 600 (1965). 

Recommendation of Confinement Not 
Cruel and Unusual Punishment. — An 
attachment to commitment papers recom- 
mending “that the defendant not’ be 


placed upon work release or permitted to leave 
his place of confinement under this section or 
any other statute but be kept at all times in 
close security until the sentence is completed,” 
was a mere recommendation and had no legal 
effect upon the type or place of incarceration of 
the petitioner, and it did not constitute cruel 
and unusual punishment. Harris v. North 
Carolina, 320 F. Supp. 770 (M.D.N.C. 1970), 
aff'd, 435 F.2d 1305 (4th Cir. 1971). 

Applied in Goble v. Bounds, 281 N.C. 307, 188 
S.E.2d 347 (1972). 

Stated in Pharr v. Garibaldi, 252 N.C. 803, 
115 S.E.2d 18 (1960). 

Cited in State v. Davis, 253 N.C. 86, 116 
S.E.2d 365 (1960); State v. Cooper, 275 N.C. 283, 
167 S.E.2d 266 (1969). 


§ 148-5. Commissioner to manage prison property. — The Commissioner 
of Correction shall manage and have charge of all the property and effects of 
the State prison system, and conduct all its affairs subject to the provisions of 
this Chapter and the rules and regulations legally adopted for the government 
thereot (1933 serri2' se 421955, '¢2238; 8.37 196 Fcre9Gess 104 

Cited in Pharr v. Garibaldi, 252 N.C. 803, 115 
S.E.2d 18 (1960). 





§ 148-6. Custody, employment and hiring out of convicts. The State 
Department of Correction shall provide for receiving, and keeping in custody 
until discharged by law, all such convicts as may be now confined in the prison 
and such as may be hereafter sentenced to imprisonment therein by the several 
courts of this State. The Department shall have full power and authority to 
provide for employment of such convicts, either in the prison or on farms 
leased or owned by the State of North Carolina, or elsewhere, or otherwise; and 
may contract for the hire or employment of any able-bodied convicts upon such 
terms as may be just and fair, but such convicts so hired, or employed, shall 
remain under the actual management, control and care of the Department: 
Provided, however, that no female convict shall be worked on public roads or 
streets in any manner. (1895, c. 194, s. 5; 1897, c. 270; 1901, c. 472, ss. 5, 6; Rev., 
§.'b391) G.52 S21 10121925 e163; 1983, 6172, is. 18: 1957 esate se Oleg ee 
996, s. 13.) 


Department of Correction Has No to Mr. Martin Peterson, Department of 


Authority on Its Own to Correct Invalid 
Sentence. — See opinion of Attorney General 


Correction, 41 N.C.A.G. 291 (1971). 
Predicate of Section. — This section and §§ 
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148-26 and 148-33.1, as well as provisions with calculated to serve the best interests of the 
reference to paroles contained in Article 4 of State and of its citizens. Pharr v. Garibaldi, 252 
this Chapter, are predicated upon the idea that N.C. 8038, 115 S.E.2d 18 (1960). 

the ability as well as the disposition of released Stated in State v. Whitley, 264 N.C. 742, 142 
prisoners to engage in honest employment and  S8.E.2d 600 (1965). 

become law-abiding members of society is 


§ 148-7. Inspection of mines. — The State Department of Correction is 
hereby authorized, in its discretion, to have monthly inspection made of all 
mines in North Carolina in which State convicts are or may be employed and to 
employ for this purpose the services of an accredited mine inspector approved 
by the United States Bureau of Mines. (1929, c. 292, ss. 1, 2; 1957, c. 349, s. 10; 
1967, c. 996, s. 138.) 


§ 148-8. Automobile license tags to be manufactured by Department. — 
The State Department of Correction is authorized to purchase and install 
automobile license tag plant equipment for the purpose of manufacturing 
license tags and for such other purposes as the Department may direct. 

The Commissioner of Motor Vehicles, or such other authority as may 
exercise the authority to purchase automobile license tags is hereby directed to 
purchase from, and to contract with, the State Department of Correction for 
the State automobile license tag requirements from year to year. 

The price to be paid to the State Department of Correction for such tags shall 
be fixed and agreed upon by the Governor, the State Department of Correction, 
and the Motor Vehicle Commissioner, or such authority as may be authorized 
to purchase such supplies. (1929, c. 221, s. 1; 1933, c. 172, s. 18; 1941, c. 36; 1957, 
6904925110967) c299048713;) 


§ 148-8.1. Laundry services. — Laundry services performed by the 
Department of Corrections may be provided only for agencies and 
instrumentalities of the State which are supported by State funds and for 
county or municipally controlled and supported hospitals presently being 
served by the Department of Corrections, or for which services have been 
contracted or applied for in writing, as of May 22, 1973. 

Such services shall be limited to wet-washing, drying and ironing of flatwear 
or flat goods such as towels, sheets and bedding, linens and those uniforms 
prescribed for wear by such institutions and further limited to only flat goods 
or apparel owned, distributed or controlled entirely by such institutions and 
shall not include processing by any dry-cleaning methods; provided, however, 
those garments and items presently being serviced by wet-washing, drying and 
ironing may in the future, at the election of the Department of Corrections, be 
processed by a dry-cleaning method. (1978, c. 671, s. 1.) 


§ 148-9: Repealed by Session Laws 1978, c. 476, s. 138. 


§ 148-10. Department of Human Resources to supervise sanitary and 
health conditions of prisoners. — The Department of Human Resources shall 
have general supervision over the sanitary and health conditions of the central 
prison, over the prison camps, or other places of confinement of prisoners 
under the jurisdiction of the State Department of Correction, and shall make 
periodic examinations of the same and report to the State Department of 
Correction the conditions found there with respect to the sanitary and hygienic 
care of such prisoners. (1917, c. 286, s. 8; 1919, c. 80, s. 4; C. S., s. 7714; 1925, ec. 
163; 1933, c. 172, s. 22; 1943, c. 409; 1957, c. 349, s. 10; 1967,.c. 996, s. 13; 1973, c. 
476, s. 128.) 

Editor’s Note. — The 1973 amendment 
substituted “Department of Human Resources” 
for “State Board of Health.” 
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ARTICLE 2. 
Prison Regulations. 


§ 148-11. Authority to make regulations. — The Commissioner shall 
propose rules and regulations for the government of the State prison system, 
which shall become effective when approved by the Commission of Correction. 
The Commissioner shall have such portion of these rules and regulations as 

ertain to enforcing discipline read to every prisoner when received in the 
State prison system and a printed copy of these rules and regulations shall be 
made available to the prisoners. (1873-4, c. 158, s. 15; Code, s. 3444; Rev., s. 
5401; G2S:, 's. 7721531925)... 163;1983, ce) 172, sAI8p1 Gab ;ch Zo Rese 4 9b7) Gilets 


s:4°1967)c; 99b4ssel4ae15,) 

This section is constitutional. State v. 
Revis, 193 N.C. 192, 186 S.E. 346, 50 A.L.R. 98 
(1927); State v. Carpenter, 231 N.C. 229, 56 
S.E.2d 713 (1949). 

The prison rules authorized by this section 
are administrative and not judicial. State v. 
Shoemaker, 273 N.C. 475, 160 8.E.2d 281 (1968). 

And Cannot Affect Sentences. — The 
administrative application of the _ rules 
authorized by this section by prison authorities 
cannot affect sentences imposed by the courts. 
State v. Shoemaker, 273 N.C. 475, 160 S.E.2d 
281 (1968). 

Courts are not authorized to deal with the 
giving or withholding of privileges or rewards 


Immunity of Prison Official from 
Prosecution. — The fact that disciplinary 
punishment inflicted on a prisoner by a prison 
official was administered in accordance with 
the rules and regulations of the former State 
Highway and Public Works Commission did not 
render the prison. official immune _ to 
prosecution for assault unless the particular 
regulation relied on was within the statutory 
authority of the Commission. State  v. 
Carpenter, 231 N.C. 229, 56 S.E.2d 713 (1949). 

Applied in State v. McCall, 273 N.C. 135, 159 
S.E.2d 316 (1968). 

Cited in State v. Garris, 265 N.C. 711, 144 
S.E.2d 901 (1965); Goble v. Bounds, 281 N.C. 


under the rules authorized by this section. 307, 188S.E.2d 347 (1972). 
State v. Shoemaker, 273 N.C. 475, 160 S.E.2d 


281 (1968). 


§ 148-12. Diagnostic and classification programs. — (a) The Department 
of Correction shall, as soon as practicable, establish diagnostic centers to make 
social, medical, and psychological studies of persons committed to the 
Department. Full diagnostic studies shall be made before initial classification 
in cases where such studies have not been made. 

(b) Within the limits of its capacity, and in accordance with standards 
established by the Department, a diagnostic center may, at the request of any 
sentencing court, make a presentence diagnostic study of any person who has 
been convicted, is before the court for sentence, and is subject to commitment 
to the Department. Where necessary for this purpose, the defendant may be 
received in the center for such period of study as the court may authorize, but 
may not be held there for more than 60 days unless the court grants an 
extension of time, which may be granted for an additional period not to exceed 
30 days. The total time spent in the center shall not exceed 90 days or the 
maximum term of imprisonment authorized as punishment for the offense of 
which the person has been convicted if the maximum is less than 90 days. Time 
spent in the center for a diagnostic study shall be credited on any sentence of 
commitment imposed on the person studied. A copy of the diagnostic study 
report shall be made available to defense counsel before the court pronounces 
sentence. The defendant shall be afforded fair opportunity to controvert the 
contents of the report, if he so requests. 

(c) Any prisoner confined in the State prison svstem while under a sentence 
to imprisonment imposed upon conviction of a felony shall be classified and 
treated as a convicted felon even if, before beginning service of the felony 
sentence, such prisoner has time remaining to be served in the State prison 
system on a sentence or sentences imposed upon conviction of a misdemeanor 
or misdemeanors. (1917, c. 278, s. 2; 1919, c. 191, s. 2; C.S., s. 7750; 1925, c. 163; 
1983:¢..17298518:1955 566238; 5; 57.1959, c. 508967 « 996%862>) 
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Editor’s Note. — Session Laws 1973, c. 803, 
s. 44, purported to repeal “the third 
unnumbered paragraph” of this section. The 
1973 act apparently intended to amend § 
158-12. 

Appealability of Commitment for Presen- 
tence Diagnostic Study. — See opinion of 
Attorney General to Mr. Daniel T. Perry, 
Assistant Solicitor, Ninth Solicitorial District, 
41 N.C.A.G. 67 (1970). 

Credit for Time Spent in Diagnostic 
Center. — Where the judgment fails to provide 
that defendant shall receive credit against his 
sentence for time spent in the diagnostic center, 
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the judgment must be vacated and the case 
remanded for entry of judgment so providing. 
State v. Powell, 11 N.C. App. 194, 180 S.E.2d 
490 (1971). 

Second Judgment against Defendant Not 
Precluded. — Following the _ procedure 
provided for in this section would not preclude 
the State from entering a second judgment 
against the defendant. State v. Powell, 11 N.C. 
App. 194, 180 S.E.2d 490 (1971). 

Applied in State v. Streeter, 17 N.C. App. 48, 
193 S.E.2d 347 (1972). 

Cited in State v. Davis, 8 N.C. App. 99, 173 
S.E.2d 490 (1970). 


§ 148-13. Rules and regulations as to grades, allowance of time and 
privileges for good behavior, etc. — The rules and regulations for the 
government of the State prison system may contain provisions relating to 
grades of prisoners, rewards and privileges applicable to the several 
classifications of prisoners as an inducement to good conduct, allowances of 
time for good behavior, the amount of cash, clothing, etc., to be awarded 
prisoners after their discharge or parole. (1933, c. 172, s. 23; 1935, c. 414, s. 15; 
1987, c. 88, s. 1; 1943, c. 409; 1955, c. 238, s. 6.) 


Rules as to ‘‘Good Time’’ Rewards Are 
Strictly Administrative. — Prison rules and 
regulations respecting rewards and privileges 
for good conduct (“good time”) are strictly 
administrative and not judicial. State v. Garris, 
265 N.C. 711, 144 S.E.2d 901 (1965); State v. 
McCall, 273 N.C. 135, 159 S.E.2d 316 (1968); 
Goble v. Bounds, 13 N.C. App. 579, 186 S.E.2d 
638 (1972). 

As Are Grades Established for ‘‘Gain 
Time’’. — The grades established for “gain 
time” based on differences in work assignment 
are matters of prison administration, to be 
disturbed only if clearly arbitrary or capricious. 
Ham v. North Carolina, 471 F.2d 406 (4th Cir. 
1973). 

And Allowance of Gained Time. — 
Allowance of gained time is a discretionary act 
of the State prison administrative body, and 
their decisions as to its allowance will not be 
upset by the federal courts unless their actions 
are clearly arbitrary or capricious. Kelly v. 
North Carolina, 276 F. Supp. 200 (E.D.N.C. 
1967). 

And Courts Are Not Authorized to Deal 
with Giving or Withholding Such Rewards. 
— Giving or withholding of the rewards and 
privileges under these rules is not a matter 
with which the courts are authorized to deal. 
State v. Garris, 265 N.C. 711, 144 8.E.2d 901 
(1965); Goble v. Bounds, 13 N.C. App. 579, 186 
S.E.2d 638 (1972). 

The giving or withholding of the rewards and 
privileges under rules’ and_ regulations 
authorized by § 148-11 is not a matter with 
which the courts are authorized to deal. State v. 
McCall, 273 N.C. 135, 159 S.E.2d 316 (1968). 

Such Authority Is Vested in Commissioner. 
— State law vests authority to determine 
allowance and forfeiture of gained time in the 
Director of Prisons (now Commissioner of 


Correction) to be exercised in his sound 
discretion. Patton v. Ross, 267 F. Supp. 387 
(E.D.N.C. 1967). 

But service on a vacated sentence must be 
considered in determining defendant’s gained 
time, if any, on account of good behavior. 
Patton v. Ross, 267 F. Supp. 387 (E.D.N.C. 
1967). 

Benefits Depend on Conduct. — Whether a 
prisoner shall benefit by the rules and 
regulations authorized by § 148-11 depends on 
his own conduct. State v. McCall, 273 N.C. 135, 
159 S.E.2d 316 (1968). 

Nature of Honor-Grade Status, 
Release Privilege and Parole. — MHonor- 
grade status, work-release privilege, and 
parole are discretionary acts of grace or 
clemency extended by the State as a reward for 
good behavior, conferring no vested rights upon 
the convicted person. An accused person must 
be given full constitutional protection before 
and during his trial, but procedures of 
constitutional dimension are not appropriate in 
subsequent determinations of rewards for good 
behavior while serving a validly imposed 
sentence of confinement. Goble v. Bounds, 13 
N.C. App. 579, 186 S.E.2d 638 (1972). 

The award of honor-grade status is a 
discretionary act of the Department of 
Correction, and its decisions relating to such 
awards are not subject to procedural due 
process. Goble v. Bounds, 13 N.C. App. 579, 186 
S.E.2d 638 (1972). 

And Inmate Being So Considered Is Not 
Entitled to Procedural Due Process. — An 
inmate being considered for honor-grade status 
or work release, is not entitled, either under the 
State or federal Constitutions, to procedural 
due process rights. Goble v. Bounds, 13 N.C. 
App. 579, 186 S.E.2d 638 (1972). 

Granting of Such Is Mitigation of Terms of 


Work- 
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Judgment. — The granting of honor-grade 
status, work release, and parole is by way of 
mitigating the terms of the judgment which the 
court has entered. The legality and propriety of 
the trial and sentence have already been 
determined after the prisoner has been heard 
and his constitutional rights have been 
accorded him. The merits of the trial and the 
validity of the judgment may not again be 
raised before the Department of Correction and 
the Board of Paroles. Goble v. Bounds, 281 N.C. 
307, 188 S.E.2d 347 (1972). 

Which Is Not Undeniable Right of 
Prisoner. — While a prisoner takes with him 
into the prison certain rights which may not be 
denied him, the legal right to the mitigation of 
his punishment is not one of them. It is 
contemplated as a part of his rehabilitation 
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work release, or parole. The decision is not in 
the nature of an adversary proceeding under 
rules of evidence. Goble v. Bounds, 281 N.C. 
307, 188 S.E.2d 347 (1972). 

And Involves Policy Decisions to Be 
Decided by Department of Correction and 
Board of Paroles. — Whether a prisoner is 
entitled to honor-grade status, work release, or 
parole involves policy decisions which should be 
decided by the Department of Correction and 
the Board of Paroles. These agencies are 
charged with the duty and are properly given 
means of discharging it not available to the 
courts. Goble v. Bounds, 281 N.C. 307, 188 
S.E.2d 347 (1972). 

Cited in In re Swink, 243 N.C. 86, 89 S.E.2d 
792 (1955); State v. Weaver, 264 N.C. 681, 142 
S.E.2d 633 (1965). 


that he earn his right to honor-grade status, 


§§ 148-14 to 148-17: Repealed by Session Laws 1943, c. 409. 


§ 148-18. Wages, allowances and loans. — (a) Prisoners may be 
compensated, at rates fixed by the Department’s rules and regulations, for 
work performed and for attendance at training programs; provided, that no 
prisoner shall be paid more than one dollar ($1.00) per day. Prisoners who are 
unable to work because of injury, illness, or other incapacity may be 
compensated at rates fixed by the Department’s rules and regulations. The 
Prison Enterprises Fund shall be the source for all of these wages and 
allowances, and they shall be subject to forfeiture for poor work or 
misbehavior under the Department’s rules and regulations, with the forfeited 
amounts being redeposited in the Prison Enterprises Fund. 

(b) A prisoner shall be required to contribute to the support of any of his 
dependents residing in North Carolina who may be receiving public assistance 
during the period of commitment if funds available to the prisoner are 
adequate for such purpose. The dependency status and need shall be 
determined by the department of social services in the county of North 
Carolina in which such dependents reside. 

(c) The Department of Correction shall establish a revolving fund from 
inmate welfare funds available to the Department to be used for loans to 
prisoners and parolees in accordance with regulations approved by the 
Commission of Correction. (1935, c. 414, s. 19; 1967, c. 996, s. 3; 1969, c. 982.) 


§ 148-19. Health services. — (a) The general policies, rules and regulations 
of the Department of Correction shall prescribe standards for health services 
to prisoners, which shall include preventive, diagnostic, and therapeutic 
measures on both an outpatient and a hospital basis, for all types of patients. A 
prisoner may be taken, when necessary, to a medical facility outside the State 
prison system. The Department of Correction shall seek the cooperation of 
public and private agencies, institutions, officials and individuals in the 
development of adequate health services to prisoners. 

(b) Upon request of the Commissioner of Correction, the Secretary of 
Human Resources may detail personnel emploved by the Department of 
Human Resources to the Department of Correction for the purpose of 
supervising and furnishing medical, psychiatric, psychological, dental, and 
other technical and scientific services to the Department of Correction. The 
compensation, allowances, and expenses of the personnel detailed under this 
section may be paid from applicable appropriations to the Department of 
Human Resources, and reimbursed from applicable appropriations to the 
Department of Correction. The Commissioner of Correction may make similar 
arrangements with any other agency of State government able and willing to 
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aid the Department of Correction to meet the needs of prisoners for health 
services. 

(c) Each prisoner committed to the State Department of Correction shall 
receive a physical and mental examination by a competent physician as soon as 
practicable after admission and before being assigned to work. The prisoner’s 
work and other assignments shall be made with due regard for the report of 
the physician as to the prisoner’s physical and mental condition. (1917, c. 286, s. 
227 Gis. 82712721925, 62163; 1938, e172; s: 18; 1957, c: 349,'s. 10; 1967; c::996.'s. 
4; 1973, c. 476, s. 133.) 

Editor’s Note. — The 1973 amendment 
substituted “Secretary of Human Resources” 
for “Commissioner of Mental Health” and 
“Department of Human _ Resources” for 
“Department of Mental Health.” 

Additional Examinations. — Whenever 
there is a change of physical or mental 


condition, it would seem to logically follow that 
a further examination is required under this 
section, yet, the frequency of such 
examinations must, as a practical matter, be 
left to the sound discretion of prison 
authorities. Threatt v. North Carolina, 221 F. 
Supp. 858 (W.D.N.C. 1963). 


§ 148-20. Corporal punishment of prisoners prohibited. — It is unlawful 
for the Commissioner of Correction or any other person having the care, 
custody, or control of any prisoner in this State to make or enforce any rule or 
regulation providing for the whipping, flogging, or administration of any 
similar corporal punishment of any prisoner, or to give any specific order for or 
cause to be administered or personally to administer or inflict any such 
corporal punishment. (1917, c. 286, s. 7; C. S., s. 7728; 1925, c. 163; 1933, ¢. 172, 
Smls, 19D0, C: coos 601000) Cell (4) sel 1967 62996%s7 15.) 

Striking Prisoner with Key Ring and Whipping formerly permitted. — For 
Kicking Him into Cell Not Countenanced. — construction of section prior to 1963, before 


Nothing contained in this section can be said to 
countenance striking the prisoner with a key 
ring or kicking him into his cell. Threatt v. 
North Carolina, 221 F. Supp. 858 (W.D.N.C. 


which whipping was permitted, see State v. 
Nipper, 166 N.C. 272, 81 S.E. 164 (1914); State 
v. Mincher, 172 N.C. 895, 90 S.E. 429 (1916); 
State v. Revis, 193 N.C. 192, 136 S.E. 346 (1927). 


1963). 
§ 148-21: Repealed by Session Laws 1968, c. 1174, s. 5. 


§ 148-22. Treatment programs. — (a) The general policies, rules and 
regulations of the Department of Correction shall provide for humane 
treatment of prisoners and for programs to effect their correction and return to 
the community as promptly as practicable. Visits and correspondence between 
prisoners and approved friends shall be authorized under reasonable 
conditions, and family members shall be permitted and encouraged to 
maintain close contact with the prisoners unless such contacts prove to be 
hurtful. Casework, counseling, and psychotherapy services provided to 
prisoners may be extended to include members of the prisoner’s family if 
practicable and necessary to achieve the purposes of such programs. 
Education, library, recreation, and vocational training programs shall be 
developed so as to coordinate with corresponding services and opportunities 
which will be available to the prisoner when he is released. Programs for the 
treatment and training of mentally retarded prisoners and other special groups 
shall be established in segregated sections of facilities housing other prisoners 
or in separate facilities when this is practicable. 

(b) The Department of Correction may cooperate with and seek the 
cooperation of public and private agencies, institutions, officials, and 
individuals in the development and conduct of programs designed to give 
persons committed to the Department opportunities for physical, mental and 
moral improvement. The Department may enter into agreements with other 
agencies of federal, State, or local government and with private agencies to 
promote the most effective use of available resources. (1917, c. 286, s. 15; C.S., 
Baiiec el eo all ono Celi2 Ss tise 195), C1250, Seo; 190%, C, 996, 3. ot) 
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§ 148-22.1. Educational facilities and programs for selected inmates. — 
(a) The State Department of Correction is authorized to take advantage of aid 
available from any source in establishing facilities and developing programs to 
provide inmates of the State prison svstem with such academic and vocational 
education as seems most likely to facilitate the rehabilitation of these inmates 
and their return to free society with attitudes, knowledge, and skills that will 
improve their prospects of becoming law- abiding and self-supporting citizens. 
The State Department of Public Instruction is authorized to cooperate with the 
State Department of Correction in planning academic and vocational education 
of prison system inmates, but the State Department of Public Instruction is 
not authorized to expend any funds in this connection. 

(b) In expending funds that may be made available for facilities and 
programs to provide inmates of the State prison system with academic and 
vocational education, the State Department of Correction shall give priority to 
meeting the needs of inmates who are less than 21 years of age when received 
in the prison system with a sentence or sentences under which they will be held 
for not less than six months nor more than five years before becoming eligible 
to be considered for a regular parole. These inmates shall be given appropriate 
tests to determine their educational needs and aptitudes. When the necessary 
arrangements can be made, they shall receive such instruction as may be 
deemed practical and advisable for them. (1959" Cerda l 196 fe C9907 s) lat 


§ 148-23. Prison employees not to use intoxicants, narcotic drugs or 
profanity. — No one addicted to the use of intoxicating liquors, or narcotic 
drugs, shall be employed as superintendent, warden, guard, or in any other 
position connected with the State Department of Correction, where such 
position requires the incumbent to have any charge or direction of the 
prisoners; and anyone holding such position, or anyone who may be employed 
in any other capacity in the State prison system, who shall come under the 
influence of intoxicating liquors during hours of employment, or reports for 
duty under the effect of intoxicants, or narcotic drugs, or who shall become 
intoxicated, or uses narcotic drugs, under circumstances that bring discredit on 
the State Department of Correction, shall be subject to immediate dismissal 
from employment by any of the institutions and shall not be eligible for 
reinstatement to such position or be emploved in any other position in any of 
the institutions. Any superintendent, warden, guard, supervisor, or other 
person holding any position in the State Department of Correction who curses 
a prisoner under his charge shall be subject to immediate dismissal from 
employment and shall not be eligible for reinstatement. (1917, c. 286, s. 16; 
1919.¢. 80.98; GCaS., sx7733119252 c) 1163; 19338 sceli2vsnisal 95 tic rede 
1967, c. 996, s. 13; 1969, c. 382.) 


§ 148-24. Religious services. — The general policies, rules and regulations 
of the Department of Correction shall provide for religious services to be held 
in all units of the State prison system on Sunday and at such other times as 
may be deemed appropriate. Attendance of prisoners at religious services shall 
be voluntary. The Commissioner of Correction shall if possible secure the visits 
of some minister at the prison hospitals to administer to the spiritual wants of 
the sick. (1873-4, c. 158, s. 18; 1883, c. 349; Code, s. 3446; Rev., s. 5405; 1915, c. 
125788. 1251917. C286, 8.15; Cis eS aiiloo lO 2oaet bone On Lilet Oeste 
631871955 10,.238; 5.9; 1967, c..996, s.6,) 


§ 148-25. Commissioner to investigate death of convicts. — The 
Commissioner of Correction, upon information of the death of a convict other 
than by natural causes, shall investigate the cause thereof and report the result 
of such investigation to the Governor, and for this purpose the Commissioner 
may administer oaths and send for persons and papers. (1885, c. 379, s. 2; Rev., © 
eegite CP5.°8. 174621925) 6.163" 1988 %e7 172; 3118" 1955 "e: 238. 359-9] One 
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ARTICLE 3. 
Labor of Prisoners. 


§ 148-26. State policy on employment of prisoners. — (a) It is declared to 
be the public policy of this State to provide diversified employment for all 
able-bodied inmates of the State prison system in work for the public benefit 
that will reduce the cost of their keep while enabling them to acquire or retain 
skills and work habits needed to secure honest employment after their release. 

(b) Repealed by Session Laws 1971, c. 198. 

(c) As many of the male prisoners available and fit for forestry work 
shall be employed in the development and improvement of state-owned 
aes as can be used for this purpose by the agencies controlling these 
orests. 

(d) The remainder of the able-bodied inmates of the State prison system 
shall be employed so far as practicable in_ prison industries and 
agriculture, giving preference to the production of food supplies and other 
articles needed by state-supported institutions or activities. 

(e) The State Department of Correction may make such contracts with 
departments, institutions, agencies, and political subdivisions of the State 
for the hire of prisoners to perform other appropriate work as will help to 
make the prisons as nearly self-supporting as is consistent with the 
purposes of their creation. The Department of Correction may contract 
with any person or any group of persons for the hire of prisoners for 
forestry work, soil erosion control, water conservation, hurricane damage 
prevention, or any similar work certified by the Director of the Department 
of Conservation and Development as beneficial in the conservation of the 
natural resources of this State. All contracts for the employment of 
prisoners shall provide that they shall be fed, clothed, quartered, guarded, 
and otherwise cared for by the Department of Correction. Moo Gee ss. 
fee a1 95% G0 40s Set LUOtC.000.5-15; 1971, C193.) 

Editor’s Note. — The 1971 amendment by Constitution Rewrite. — See opinion of 


repealed subsection (b). 

For review of this section and_ those 
following, see 11 N.C. L. Rev. 252. 

Predicate of Section. — See same catchline 


Attorney General to Senator Julian Allsbrook, 
41 N.C.A.G. 440 (1971). 

Applied in State v. Cooper, 238 N.C. 241, 77 
S.E.2d 695 (1953). 


in note to § 148-6. 
Employment of Prisoners Not Prohibited 


Quoted in State v. Whitley, 264 N.C. 742, 142 
S.E.2d 600 (1965). 


§ 148-27. Women prisoners; limitations on labor of prisoners. — The 
State Department of Correction may provide suitable quarters for women 
prisoners and arrange for work suitable to their capacity; and the several 
courts of the State may assign women convicted of offenses, whether felonies 
or misdemeanors, to these quarters. No woman prisoner shall be assigned to 
work under the supervision of the State Department of Correction whose term 
of imprisonment is less than six months, or who is under 16 years of age. (1931, 
CRA IStoe, LooogCloo, GC. Lian SLO Goo. CLD | aS.20 cle C49" 31953, 641230; 
1957, c. 349, s. 10; 1967, c. 996, s. 13.) 

Quarters for Women Provided at Central 
Prison. — In sentencing a feme defendant 


prisoners, and upon a finding that such 
quarters are maintained in the Central Prison 


convicted of a misdemeanor, the court may 
designate the place of imprisonment as the 
quarters provided by the State Highway and 


at Raleigh, order defendant’s imprisonment in 
such quarters at that place. State v. Cagle, 241 
N.C. 134, 84 S8.E.2d 649 (1954). 


Cited in State v. Brown, 252 N.C. 366, 113 
S.E.2d 584 (1960). 


Public Works Commission (now State 
Department of Correction) for women 


§ 148-28. Sentencing prisoners to Central Prison; youthful offenders. — 
The several judges of the superior courts of this State are hereby given express 
authority in passing sentence upon persons convicted of a felony, when, in their 
opinion, the nature of the offense or the character or condition of the defendant 
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§ 148-29 CH. 148. STATE PRISON SYSTEM § 148-30 
makes it advisable to do so, to sentence such person to the Central Prison at 
Raleigh, and thereupon a sheriff or other appropriate officer of the county 
shall cause such prisoner to be delivered with the proper commitment papers to 
the warden of the Central Prison. Provided, that a person under 16 vears of age 
convicted of a felony shall not be sentenced to or imprisoned in the Central 
Prison at Raleigh unless (i) said person was convicted of a capital felony or (ii) 
has previously been imprisoned in a county jail or under the authority of the 
Department of Correction upon conviction of a felony. This provision shall not 
limit the authority of the Commissioner of Correction from transferring a 
person under 16 years of age to Central Prison when in the Commissioner’s 
determination this person would not benefit from confinement in separate 
facilities for youthful offenders or when it has been determined that his 
presence would be detrimental to the implementation of programs designed for 
the benefit of other youthful offenders. Nor shall this provision limit the 
authority of the judges of the superior courts of this State or the Commissioner 
of Correction from committing or transferring a person under 16 years of age 
Bp Prison for medical or psychiatric treatment. (1933, c. 172, s. 7; 1971, 
c. 691. 

Editor’s Note. — The 1971 amendment 
added all of the section following the first 


Transfer Pursuant to § 162-39. — Under § 
162-39 the trial court, upon making an 


sentence. 

Only Felons Sentenced to Central Prison. 
— A defendant may be sentenced to the Central 
Prison only upon conviction of a felony. State v. 
Cagle, 241 N.C. 134, 84 S.E.2d 649 (1954); State 
v. Sherron, 4 N.C. App. 386, 166 S.E.2d 836 
(1969). 

Possession of nontaxpaid whiskey, possession 
of such whiskey for the purpose of sale, and the 
selling of such whiskey, are misdemeanors, and 
sentence of defendant, upon conviction, to be 
confined in the State’s prison is not sanctioned 


appropriate finding that it is necessary for the 
safety of the defendant, can order a defendant 
transferred to “a unit of the State Prison 
System designated by the Commissioner of 
Correction or his authorized representative,” 
but the court should not order defendant 
transferred directly to Central Prison absent a 
finding that the Central Prison has _ been 
properly designated for that purpose by the 
Commissioner of Correction or his authorized 
representative. State v. Sherron, 4 N.C. App. 
386, 166 S.E.2d 836 (1969). 


by law, and the cause must be remanded for 
proper sentence. State v. Floyd, 246 N.C. 434, 98 
S.E.2d 478 (1957). 


§ 148-29. Transportation of convicts to prison; sheriff's expense 
affidavit; State not liable for maintenance expenses until convict received. 
— The sheriff having in charge any prisoner sentenced to the Central Prison at 
Raleigh shall send him to the Central Prison within five days after the 
adjournment of the court at which he was sentenced, if no appeal has been 
taken. The sheriff shall file with the board of commissioners of his county a 
copy of his affidavit as to necessary guard, together with a copy of his itemized 
account of expenses, both certified to by the Auditor as true copies of those on 
file in his office. The State is not liable for the expenses of maintaining convicts 
until they have been received by the State Department of Correction 
authorities, nor shall any moneys be paid out of the treasury for support of 
convicts prior to such reception. (1869-70, c. 180, s. 3; 1870-1, c. 124, s. 3; 1874-5, 
c. 107, s. 3; Code, ss. 3432, 3487, 3438; Rev., ss. 5898, 5399, 5400; C. S., ss. 7718, 
TT19-772021925. c.163; 1983 %e.1 128s) 18 7195 Tee. B49 ese 102 1967s Guo ese 


Expense of Conveying. — The last sentence 
of this section only applies to expense of 
maintenance and does not apply to expense of 
conveying convicts to the penitentiary. By the 


acts of 1869-70 it was especially provided that 
the expense of conveying should be paid by the 
State and this section did not repeal that act. 
Taylor v. Adams, 66 N.C. 338 (1872). 


§ 148-30. Sentencing to public roads. In all cases not provided for in 
G.S. 148-28 and 148-32 the courts sentencing defendants to imprisonment with 
hard labor shall sentence such prisoners to jail, to be assigned to work under 
the State Department of Correction, and the clerks of the several courts in 
which such sentences are pronounced shall notify the superintendent of the 
nearest highway prison camp, or such other agent of the Department as he 
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may be advised by them is the proper person to receive such notice. 
Whereupon, the Department shall cause some duly authorized agent thereof to 
take such prisoners into custody, with the proper commitments therefor, and 
deliver them to such camp or station as the proper authorities of the 
Department shall designate: Provided, however, the Department shall not be 
required to accept any prisoner from any court inferior to the superior court 
when an appeal has been taken to the superior court, or when the judge of such 
inferior court shall retain control over the sentence for the purpose of 
modifying or changing the same. No male person shall be so assigned whose 
term of imprisonment is less than 30 days. (1933, c. 172, s. 8; 1943, c. 409; 1957, 
c. 349, s. 10; 1967, c. 996, s. 13.) 


§ 148-31. Maintenance of Central Prison; warden; powers and duties. — 
The Central Prison shall be maintained in such a manner as to conform to all 
the requirements of Article 11 of the State Constitution, relating to a State’s 
prison. A suitable person shall be appointed warden of the Central Prison, and 
he shall succeed to and be vested with all the rights, duties, and powers 
heretofore vested by law in the superintendent of the State’s prison or the 
warden thereof with respect to capital punishment, or any matter of discipline 
en: tee of the prison not otherwise provided for in this Article. (1988, c. 
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§ 148-32. Prisoners may be sentenced to work on city and county 
properties; Department may provide prisoners for county. — Any county, 
city or town that operates farms, parks, or other public grounds by convict 
labor may retain a sufficient number of prisoners for the operation of such 
properties, and the judges in the courts of such counties, cities, or towns, in lieu 
of sentencing prisoners to jail to be assigned to work under the State 
Department of Correction, shall sentence a sufficient number to the county jail 
to be assigned to work on such county, city or town properties for the necessary 
operation thereof; and courts may also sentence prisoners to the county jail to 
be assigned to work at the county home or other county-supported institution. 

The Department may in its discretion provide prison labor upon terms and 
conditions agreed upon from time to time for doing specific tasks of work for 
the several county homes, county farms, or other county-owned properties, 
but prisoners assigned to such work shall be at all times under the control and 
custody of a duly authorized agent of the Department. (1931, c. 145, s. 30; 1933, 
Cali2rs, 51511939) C9245. 957467349) 1811 071967, 'C1996,s::13;) 


Sufficiency of Judgment to Sentence under 
Section. — That portion of a judgment which 
read “that the defendant be imprisoned ... in 
the custody of the sheriff, common jail of 


accomplish anything. It may be that the trial 
judge intended to sentence defendant under 
authority of this section, but he failed to be 
specific enough to accomplish that purpose. 


Guilford County in any county institution, 
under supervision of board of county 
commissioners” was not specific enough to 


§ 148-33. Prison labor furnished other State agencies. — The State 
Department of Correction may furnish to any of the other State departments, 
State institutions, or agencies, upon such conditions as may be agreed upon 
from time to time between the Department and the governing authorities of 
such Department, institution or agency, prison labor for carrying on any work 
where it is practical and desirable to use prison labor in the furtherance of the 
purposes of any State department, institution or agency, and such other 
employment as is now provided by law for inmates of the State’s prison under 
the provisions of G.S. 148-6: Provided that such prisoners shall at all times be 
under the custody of and controlled by the duly authorized agent of such 
Department. Provided, further, that notwithstanding any provisions of law 
contained in this Article or in this Chapter, no male prisoner or group of male 
prisoners may be assigned to work in any building utilized by any State 
department, agency, or institution where women are housed or employed 
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State v. Stafford, 11 N.C. App. 520, 181 S.E.2d 
741 (1971). 


§ 148-33.1 CH. 148. STATE PRISON SYSTEM § 148-33.1 


unless a duly designated custodial agent of the Commissioner of Correction is 
assigned to the building to maintain supervision and control of the prisoner or 
prisoners working there. (1938, c. 172, s. 30; 1957, c. 349, s. 10; 1961, c. 966; 1967, 
c. 996, ss. 13, 15.) 

Cited in State v. Kimball, 261 N.C. 582, 135 
S.E.2d 568 (1964). 


§ 148-33.1. Sentencing, quartering, and control of prisoners with work 
release privileges. — (a) Whenever a person is sentenced to imprisonment for 
a term not exceeding five years to be served in the State prison system, the 
presiding judge of the sentencing court may recommend to the State 
Department of Correction that the prisoner be granted the option of serving 
the sentence under the work-release plan as hereinafter authorized. 

(b) The Board of Paroles of this State may authorize the State Department 
of Correction to grant work-release privileges to any inmate of the State prison 
system serving a term of imprisonment: Provided, in any case where the 
inmate being considered for work-release privileges has not yet served a fourth 
of his sentence if determinate or a fourth of his minimum sentence if 
indeterminate, the Board of Paroles shall not authorize the Department of 
Correction to grant him work-release privileges without considering the 
recommendations of the presiding judge of the court which imposed the 
sentence. 

(c) The State Department of Correction shall from time to time, as the need 
becomes evident, designate and adapt facilities in the State prison 
system for quartering prisoners with work-release privileges. In areas where 
facilities suitable for this purpose are not available within the State prison 
system when needed, the State Department of Correction may contract with 
the proper authorities of political subdivisions of this State for quartering in 
suitable local confinement facilities prisoners with work-release privileges. No 
prisoner shall be granted work-release privileges until suitable facilities for 
quartering him have been provided in the area where the prisoner has 
employment or the offer of employment. 

(d) The State Department of Correction is authorized and directed to 
establish a work-release plan under which an eligible prisoner may be released 
from actual custody during the time necessary to proceed to the place of his 
emplovment, perform his work, and recurn to quarters designated by the 
prison authorities. No prisoner shall be granted work-release privileges except 
upon recommendation of the presiding judge set forth in the judgment of 
imprisonment or written authorization of the Board of Paroles. If the prisoner 
shall violate any of the conditions prescribed by prison rules and regulations 
for the administration of the work-release plan, then such prisoner may be 
withdrawn from work-release privileges, and the prisoner may be transferred 
to the general prison population to serve out the remainder of his sentence. 
Rules and regulations for the administration of the work-release plan shall be 
established in the same manner as other rules and regulations for the 
government of the State prison system. 

(e) The State Department of Labor shall exercise the same supervision over 
conditions of employment for persons working in the free community while 
serving sentences imposed under this section as the Department does over 
conditions of employment for free persons. 

(f) Prisoners employed in the free community under the provisions of this 
section shall surrender to the Department of Correction their earnings less 
standard payroll deductions required by law. After deducting from the 
earnings of each prisoner an amount determined to be the cost of the prisoner’s 
keep, the Department of Correction shall retain to his credit such amount as 
seems necessary to accumulate a reasonable sum to be paid to him when he is 
paroled or discharged from prison, and shall make such disbursements from 
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any balance of his earnings as may be found necessary by the Department for 
the following purposes, considered in a priority order as stated: 


(1) To pay travel and other expenses of the prisoner made necessary by his 
employment; 

(2) To provide a reasonable allowance to the prisoner for his incidental 
personal expenses; 

(3) To make payments for the support of the prisoner’s dependents in 
accordance with an order of a court of competent jurisdiction, or in 
the absence of a court order, in accordance with a determination of 
dependency status and need made by the local department of social 
services in the county of North Carolina in which such dependents 
reside; 

(4) To comply with an order from any court of competent jurisdiction 
regarding the payment of an obligation of the prisoner in connection 
with any case before such court. 

In addition, the Department of Correction in its discretion may grant a request 
made in writing by the prisoners for a withdrawal for any other purpose. 

Any balance of his earnings remaining at the time the prisoner is released 
from prison shall be paid to him. The Social Services Commission is authorized 
to promulgate uniform rules and regulations governing the duties of county 
social services departments under this section. 

(g) No prisoner employed in the free community under the provisions of this 
section shall be deemed to be an agent, employee, or involuntary servant of the 
State prison system while working in the free community or going to or from 
such employment. 

(h) Any prisoner employed under the provisions of this section shall not be 
entitled to any benefits under Chapter 96 of the General Statutes entitled 
“Employment Security” during the term of the sentence. (1957, c. 540; 1959, c. 
1267196157420; 1963; GP409"ss. 1,2: 1967, c. 084: -¢. 996, s. 13; 1969, ¢ 982: 1973: 


c. 476, s. 188.) 


Editor’s Note. — The 1973 amendment 
substituted “Social Services Commission” for 
“State Board of Public Welfare” in the last 
paragraph of subsection (f). 

Opinions of Attorney General. — Mr. 
Martin R. Peterson, N.C. Department of 
Correction, 40 N.C.A.G. 539 (1969). 

Constitutionality. — See Advisory Opinion 
In re Work-Release Statute, 268 N.C. 727, 152 
S.E.2d 225 (1966). 

Predicate of Section. — See same catchline 
in note to § 148-26. 

Nature of Honor-Grade Status, Work- 
Release Privilege and Parole.—Honor- 
grade status, work-release privilege, and 
parole are discretionary acts of grace or 
clemency extended by the State as a reward for 
good behavior, conferring no vested rights upon 
the convicted person. An accused person must 
be given full constitutional protection before 
and during his trial, but procedures of 
constitutional dimension are not appropriate in 
subsequent determinations of rewards for good 
behavior while serving a validly imposed 
sentence of confinement. Goble v. Bounds, 13 
N.C. App. 579, 186 S.E.2d 638 (1972). 

Recommending Privilege of Work-Release 
Program. — This section authorizes but does 
not require the presiding judge of the 
sentencing court to recommend that the 


prisoner be granted the privilege of the 
work-release program. State v. Wright, 272 
N.C. 264, 158 S.E.2d 50 (1967); Goble v. Bounds, 
13 N.C. App. 579, 186 S.E.2d 638 (1972). 
Granting Work-Release Privileges Not 
Required. — Subsection (b) authorizes but does 
not require the Board of Paroles to authorize 
the Department of Correction to grant 
work-release privileges to any inmate of the 
prison system provided that the stated 
conditions in the statute are met. Goble v. 


Bounds, 18 N.C. App. 579, 186 S.E.2d 638 
(1972). 
Decisions Are Discretionary Acts. — The 


decisions of the trial court and the Board of 
Paroles relating to the work-release privilege 
are discretionary acts and are not subject to 
procedural due process. Goble v. Bounds, 13 
N.C. App. 579, 186 S.E.2d 638 (1972). 

And Inmate Being So Considered Is Not 
Entitled to Procedural Due Process. — An 
inmate being considered for honor-grade status 
or work release, is not entitled, either under the 
State or federal Constitutions, to procedural 
due process rights. Goble v. Bounds, 13 N.C. 
App. 579, 186 S.E.2d 638 (1972). 

Granting of Honor-Grade Status, etc., Is 
Mitigation of Terms ot Judgment. — The 
granting of honor-grade status, work release, 
and parole is by way of mitigating the terms of 
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the judgment which the court has entered. The 
legality and propriety of the trial and sentence 
have already been determined after the 
prisoner has been heard and his constitutional 
rights have been accorded him. The merits of 
the trial and the validity of the judgment may 
not again be raised before the Department of 
Correction and the Board of Paroles. Goble v. 
Bounds, 281 N.C. 307, 188 $.E.2d 347 (1972). 
Which Is Not Undeniable Right of 
Prisoner. — While a prisoner takes with him 
into the prison certain rights which may not be 
denied him, the legal right to the mitigation of 
his punishment is not one of them. It is 
contemplated as a part of his rehabilitation 
that he earn his right to honor-grade status, 
work release, or parole. The decision is not in 
the nature of an adversary proceeding under 
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§ 148-37 


rules of evidence. Goble v. Bounds, 281 N.C. 
307, 188 S.E.2d 347 (1972). 

And Involves Policy Decisions to Be 
Decided by Department of Correction and 
Board of Paroles. — Whether a prisoner is 
entitled to honor-grade status, work release, or 
parole involves policy decisions which should be 
decided by the Department of Correction and 
the Board of Paroles. These agencies are 
charged with the duty and are properly given 
means of discharging it not available to the 
courts. Goble v. Bounds, 281 N.C. 307, 188 
».1.2d 347 (1972). 

Quoted in State v. Cooper, 275 N.C. 283, 167 
S.E.2d 266 (1969). 

Cited in State v. Vandiver, 265 N.C. 325, 144 
S.8-2d 54°(1965)" State veatiunt 260. N.C. 714) 
144 S.E.2d 890 (1965). 


§§ 148-34, 148-35: Repe vled by Session Laws 1957, c. 349, s. 11. 


§ 148-36. Commissioner of Correction to control classification and 
operation of prison facilities. — All facilities established or acquired by the 
State Department of Correction shall be under the administrative control and 
direction of the Commissioner of Correction, and operated under rules and 
regulations proposed by the Commissioner and adopted by the Commission of 
Correction as provided in G.S. 148-11. Subject to such rules and regulations, 
the Commissioner shall classify the facilities of the State prison system and 
develop a variety of programs so as to permit proper segregation and treatment 
of prisoners according to the nature of the offenses committed, the character 
and mental condition of the prisoners, and such other factors as should be 
considered in providing an individualized system of discipline, care, and 
correctional treatment of persons committed to the Department. The 
Commissioner of Correction, or his authorized representative, shall designate 
the places of confinement where sentences to imprisonment in the State’s 
prison system shall be served. The Commissioner or his representative may 
designate any available facility appropriate for the individual in view of 
custodial and correctional considerations. (1931, c. 145, s. 28; c. 277, s. 8; 1933, ¢. 
AGPSSi3, 4. Chl 2 ss ede t94a0ce409; 1955, c. 238(Si 1b ieee eee eee 
e990" seT:) 


§ 148-37. Additional facilities authorized; contractual arrangements. 
(a) Subject to the provisions of G.S. 143-841, the State Department of 
Correction may establish additional facilities for use by the Department, such 
facilities to be either of a permanent type of construction or of a temporary or 
movable type as the Department may find most advantageous to the particular 
needs, to the end that the prisoners under its supervision may be so distributed 
throughout the State as to facilitate individualization of treatment designed to 
prepare them for lawful living in the community where they are most likely to 
reside after their release from prison. For this purpose, the Department may 
purchase of lease sites and suitable lands adjacent thereto and erect necessary 
buildings thereon, or purchase or lease existing facilities, all within the limits 
of allotments as approved by the Budget Division of the Department of 
Administration. 

(b) The Commissioner of Correction may contract with the proper official of 
the United States or of any county or city of this State for the confinement of 
federal prisoners after they have been sentenced, county, or city prisoners in 
facilities of the State prison system or for the confinement of State prisoners in 
federal, county or city facilities located in North Carolina, when to do so would 
most economically and effectively promote the purposes served by the 
Department of Correction. Any contract made under the authority of this 
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section shall be for a period of not more than two years, and shall be rene able 
from time to time for a period not to exceed two years. Contracts for receiving 
federal, county, and city prisoners shall provide for reimbursing the State in 
full for all costs involved. The financial provisions shall have the approval of 
the Department of Administration before the contract is executed. Payments 
received under such contracts shall be deposited in the State treasury for 
the use of the State Department of Correction. Such payments are hereby ap- 
propriated to the State Department of Correction as a supplementary fund to 
compensate for the additionai care and maintenance of such prisoners as are 
received under such contracts. (1933, c. 172, s. 19; 1957, c. 349, s. 10; 1967, c. 996, 
s. 8.) 


§§ 148-38, 148-39: Repealed by Session Laws 1957, c. 349, s. 11. 


§ 148-40. Recapture of escaped prisoners. — The rules and regulations for 
the government of the State prison system may provide for the recapture of 
convicts that may escape, or any convicts that may have escaped from the 
State’s prison or prison camps, or county road camps of this State, and the 
State Department of Correction may pay to any person recapturing an escaped 
convict such reward or expense of recapture as the regulations may provide. 
Any citizen of North Carolina shall have authority to apprehend any convict 
who may escape before the expiration of his term of imprisonment whether he 
be guilty of a felony or misdemeanor, and retain him in custody anc deliver 
him to the State Department of Correction. CuagonCabic sel ood CO foots: 
1957, c. 349, s. 10; 1967, c. 996, s. 13.) 

Applied in Davis v. North Carolina, 196 F. Cited in State v. Payne, 213 N.C. 719, 197 
Supp. 488 (E.D.N.C. 1961), cert. denied, 365 S.E. 573 (1938). 

U.S. 855, 81S. Ct. 816, 5 L. Ed. 2d 819 (1961). 

Quoted in State v. Davis, 253 N.C. 86, 116 

S.E.2d 365 (1960). 


§ 148-41. Recapture of escaping prisoners; reward. — The Commissioner 
of Correction shall use every means possible to recapture, regardless of 
expense, any prisoners escaping from or leaving without permission any of the 
State prisons, camps, or farms. When any person who has been confined or 
placed to work escapes from the State prison system, the Commissioner shall 
immediately notify the Governor, and accompany the notice with a full 
description of the escaped prisoner, together with such information as will aid 
in the recapture. The Governor may offer such rewards as he may deem 
desirable and necessary for the recapture and return to the State prison system 
of any person who may escape or who heretofore has escaped therefrom. Such 
reward earned shall be paid by warrant of the State Department of Correction 
and accounted for as a part of the expense of maintaining the State’s prisons. 
(isie-4.-C, 153,.8:113:.Codens,.34425 Rev..'s: 54072191 tac.2a6;.c..286,.5..138,G.S.., 
Sem (4205 (43; 1925, Cail he: 1933, Ci 172, Seale: 1935, Gait -s..16; 1943, @. 409: 
Lobb ac: 238, S. ‘9: oe 279, SSPE BY ToeR Eater 1967, c.996ess. 13.15.) 


§ 148-42. Indeterminate sentences. — The several judges of the superior 
court are authorized in their discretion in sentencing prisoners to 
imprisonment to commit the prisoner to the custody of the Commissioner of 
Correction for a minimum and maximum term. The maximum term imposed 
shall not exceed the limit otherwise prescribed by law for the offense of which 
the person is convicted. At any time after the prisoner has served the minimum 
term less earned allowances for good behavior, the Commissioner is authorized 
to discharge such person unconditionally or release him from confinement 
under conditions prescribed by the Commissioner. The conditions of release 
may be modified or the conditional release may be revoked by the 
Commissioner of Correction at any time during the period the person is 
committed to the Commissioner’s custody, but the total time served in 
confinement and on conditional release shall not exceed the maximum term for 
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which he was sentenced to the custody of the Commissioner of Correction. If a 
conditional release is revoked, the revocation order shall constitute authority 
for any prison, parole, or peace officer to arrest the prisoner without a warrant 
and return him to a facility of the State prison system. The Commissioner shall 
consult with the Board of Paroles on the exercise of his discretionary authority 
under this section, and the Board is authorized to cooperate with the 
Commissioner in the implementation of agreed upon conditional release plans. 
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(193350; 172):952491950; ¢. 205nend e190 7,.c. 996.5) 93) 


Editor’s Note. — For a brief comparison of 
criminal law sanctions in two civil rights cases, 
see 43 N.C.L. Rev. 667 (1965). 

Commutation of Indeterminate Sentence. 
— Where judgment imposing prison sentence of 
not less than five nor more than seven years 
was commuted by Governor to a_ prison 
sentence of from two years, four months, 13 
days to four years, four months, and 138 days, 
such sentence remained an _ indeterminate 
sentence, and whether prisoner was to be 
discharged at the conclusion of the minimum 
term or some time thereafter prior to the 


determination of the State Highway and Public 
Works Commission (now Commissioner of 
Correction). In re Swink, 243 N.C. 86, 89 S.E.2d 
792 (1955). 

Case Remanded for Imposition of 
Minimum Sentence. — Where the record 
showed that judgment of imprisonment was 
entered by the trial court for a term not to 
exceed seven years, the case was remanded for 
imposition of a minimum sentence. State v. 
Black, 283 N.C. 344, 196 S.E.2d 225 (1973). 

Applied in State v. Cooper, 238 N.C. 241, 77 
5.E.2d 695 (1953); State v. Lee, 247 N.C. 230, 


expiration of the maximum term was for  1008S.E.2d 372 (1957). 


§ 148-43: Repealed by Session Laws 1963, c. 1174, s. 5. 


§ 148-44. Separation as to sex and age. — The Department shall provide 
quarters for female prisoners separate from those for male prisoners; and 
shall provide for separate facilities for youthful offenders as required by G.S. 
15-210 to 15-215..(19338; ¢. 172, 8..25; 1947, c. 2627592: UL9 by ea aac) COs beeneeee 
Pies. 2) 


Editor’s Note. — Sections 15-210 through 
15-215 were repealed by Session Laws 1967, c. 
996, s. 17. As to facilities and programs for 
youthful offenders, see now §8§ 148-49.1 through 
148-49.9. 





. Quoted in Swann v. Charlotte-Mecklenburg 
Bd. of Educ., 318 F. Supp. 786 (W.D.N.C. 1970). 


§ 148-45. Escaping or assisting escape from the State prison system; 
escape by conditionally and temporarily released prisoners. (a) Any 
prisoner serving a sentence imposed upon conviction of a misdemeanor who 
escapes or attempts to escape from the State prison system shall for the first 
such offense be guilty of a misdemeanor and, upon conviction thereof, shall be 
punished by imprisonment for not less than three months nor more than one 
year. Any prisoner serving a sentence imposed upon conviction of a felony who 
escapes or attempts to escape from the State prison system shall for the first 
such offense be guilty of a felony and, upon conviction thereof, shall be 
punished by imprisonment for not less than six months nor more than two 
years. Any prisoner convicted of escaping or attempting to escape from the 
State prison system who at any time subsequent to such conviction escapes or 
attempts to escape therefrom shall be guilty of a felony and, upon conviction 
thereof, shall be punished by imprisonment for not less than six months nor 
more than three years. Any prisoner who connives at, aids or assists other 
prisoners to escape or attempt to escape from the State prison system shall be 
guilty of a misdemeanor and, upon conviction thereof, shall be imprisoned at 
the discretion of the court. Unless otherwise specifically ordered by the 
presiding judge, any term of imprisonment imposed hereunder shall commence 
at the termination of any and all sentences to be served in the State prison 
system under which the prisoner is held at the time an offense defined by this 
section is committed by such prisoner. Any prisoner convicted of an escape or 
attempt to escape classified as a felony by this section shall be immediately 
classified and treated as a convicted felon even if such prisoner has time 
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remaining to be served in the State prison system on a sentence or sentences 
imposed upon conviction of a misdemeanor or misdemeanors. | 

(b) Any defendant convicted and in the custody of the North Carolina 
Department of Correction and ordered or otherwise assigned to work under the 
work-release program, G.S. 148-33.1, or any convicted defendant in the custody 
of the North Carolina Department of Correction and on a temporary parole by 
permission of the State Board of Paroles or other authority of law, who shall 
fail to return to the custody of the North Carolina Department of Correction, 
shall be guilty of the crime of escape and subject to the provisions of 
subsection (a) of this section and shall be deemed an escapee. For the purpose 
of this subsection, escape is defined to include, but is not restricted to, wilful 
failure to return to an appointed place and at an appointed time as ordered. 
Miva, Cele, S220; 1955, Cy 279s: 2519038; ChO815 1965) ePz83 1 96 T re. 99688 £130) 


Editor’s Note. — Session Laws 1955, c. 279, 
which rewrote what is now subsection (a) of 
this section, provides, ins. 4: “The provisions of 
this act shall be construed to be mandatory 
rather than directive.” 

There are two classes of escape from the 
State prison system. One is a felonious escape 
and the other is a misdemeanor. State v. 
Ledford, 9 N.C. App. 245, 175 S.E.2d 605 (1970). 

The criminal offenses defined in subsection 
(a) of this section may be committed only by a 
person in custody of the State prison system 
and serving a sentence imposed upon conviction 
of a criminal offense. State v. Jordan, 247 N.C. 
253, 100 8.E.2d 497 (1957). 

Subsection (b) Creates Distinct Offense. — 
Subsection (b), while providing the same 
penalties listed in subsection (a), creates a new 
and distinct offense which can only _ be 
committed by a work-release prisoner or a 
convicted defendant temporarily on _ parole. 
State v. Kimball, 261 N.C. 582, 185 S.E.2d 568 
(1964); State v. Cooper, 275 N.C. 283, 167 S.E.2d 
266 (1969). 

Offense under Subsection (b) and under § 
14-255 Distinguished. — A _ defendant’s 
contention that he should have been tried for 
escape under § 14-255 rather than under this 
section is without merit where the evidence 
shows that when he escaped defendant was in 
the custody of the State Department of 
Correction and was under the supervision of a 
foreman for the State Highway Department 
(now the Board of Transportation), and there is 
no evidence that defendant was being hired out 
by a county, city or town under the provisions 
of § 14-255. State v. Ledford, 9 N.C. App. 245, 
175 S.E.2d 605 (1970). 

Prisoners Hired by Highway Commission 
(now Board of Transportation) Are within 
Prison System. — Prisoners hired by the State 
Highway Commission (now the Board of 
Transportation) to work on the highways of the 
State are within the prison system when the 
agents of the Highway Commission (now the 
Board of Transportation) have been designated 
to receive and work such prisoners. State v. 

Whitley, 264 N.C. 742, 142 S.E.2d 600 (1965). 
An escape from custody authorized by law 


is a crime against public justice. State v. 
Goff, 264 N.C. 563, 142 S.E.2d 142 (1965). 

Citizen Should Yield Obedience to Law. — 
The statute declaring escape from custody to be 
an offense proceeds from the theory that a 
citizen should yield obedience to the law. State 
v. Goff, 264 N.C. 568, 142 S.E.2d 142 (1965). 

Thus, Person Confined by Law Must 
Submit. — When one has been, by authority or 
command of the law, confined in prison, it is his 
duty to submit to such confinement until 
delivered by due course of law, no matter 
whether he has been committed for a future 
trial, or for punishment after conviction. State 
v. Goff, 264 N.C. 563, 142 S.E.2d 142 (1965). 

It would bring the law into disrepute and 
completely render prison order and discipline 
unenforceable if prisoners convicted of crime 
could exercise the right of self-judgment and 
self-help and be allowed to escape from 
imprisonment, either because they believe 
themselves to be innocent, or that their 
convictions were obtained through legal error. 
state_v. Goir wo4N.C,. 563. 142. SE 2dueh42 


(1965). 

He Is Liable for Escape Whether Innocent 
or Not. — It is generally held by the more 
modern authorities that it is immaterial 


whether a prisoner is innocent or guilty of the 
original offense insofar as his liability for 
escaping is concerned. State v. Goff, 264 N.C. 
563, 142 S.E.2d 142 (1965). 

When a prisoner is held in legal custody and 
commits an escape, the crime itself does not 
depend upon whether he would have been 
adjudged guilty or innocent of the original 
offense had the proper procedure for appeal 
been followed. State v. Goff, 264 N.C. 563, 142 
S.E.2d 142 (1965). 

And Whether or Not Conviction Is Later 
Held Void. — The crime of escape does not 
depend upon whether it may or may not be 
determined in a future habeas corpus 
proceeding that his original conviction was void 
for defects in the judgment of conviction by a 
court of competent jurisdiction. State v. Goff, 
264 N.C. 568, 142 S.E.2d 142 (1965). 

There is no. deprivation of federal 
constitutional rights in the State’s trial of a 
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prisoner for an escape from an invalid sentence. 
Kelly v. North Carolina, 276 F. Supp. 200 
(E.D.N.C. 1967). 

A defendant can be tried and sentenced on 
the charge of escape irrespective of the outcome 
of a new trial. State v. Warren, 4 N.C. App. 441, 
167 S.E.2d 858 (1969). 

North Carolina has held that a prisoner 
escaping while serving a sentence is not immune 
to punishment for the escape even though the 
sentence he was serving at the time of the 
escape was irregular or voidable and is set aside 
and a new trial ordered after the escape but 
prior to imposition of sentence for the escape, 
since a prisoner serving a sentence imposed by 
authority of law may not defy that authority 
but must seek redress in compliance with due 
process. Kelly v. North Carolina, 276 F. Supp. 
200 (E.D.N.C. 1967). 

The deprivation of procedural rights before 
or during imprisonment does not constitute 
grounds tor, or justification for, an escape by a 
prisoner serving a sentence imposed _ by 
authority of law. This is so even though the 
sentence the prisoner was serving at the time 
was later held to be irregular or voidable. A 
prisoner in such case may not put himself in 
defiance of the duly constituted authorities by 
escaping from custody but must seek redress in 
compliance with due process. State v. Warren, 4 
N.C. App. 441, 166 S.E.2d 858 (1969). 

A second escape is a felony, punishable by 
imprisonment for not less than six months nor 
more than three years, irrespective of whether 
the original sentence was imposed upon 
conviction of a misdemeanor or of a felony. 
State v. Worley, 268 N.C. 687, 151 S.E.2d 618 
(1966); State v. Walters, 17 N.C. App. 94, 193 
S.E.2d 316 (1972). 

A murder committed in the perpetration or 
attempt to perpetrate a felonious escape is 
murder in the first degree. State v. Lee, 277 
N.C. 205, 176 S.E.2d 765 (1970). 

Sufficiency of Indictment. — It is necessary 
to allege that the escape or attempted escape 
occurred when defendant was serving a 
sentence imposed upon conviction of a 
misdemeanor or of a felony, irrespective of 
whether the presently alleged escape or 
attempted escape was alleged to be a first or a 
second offense. State v. Jordan, 247 N.C. 253, 
100 S.E.2d 497 (1957); State v. Whitley, 264 
N.C.) 742) J42"-S.H' 2d 600° (1965): “State” v. 
Stallings, 267 N.C. 405, 148 S.E.2d 252 (1966). 

An indictment charging that defendant 
escaped from lawful custody while serving a 
sentence for a felony imposed in the superior 
court of a named county is sufficient without 
naming the felony for which defendant was 
imprisoned, and reference in the indictment to 
the felony is surplusage. State v. Stallings, 267 
N.C. 405, 148 S.E.2d 252 (1966). 

An indictment charging that a defendant 
escaped while serving a sentence for a felony 
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imposed in the superior court in a named 
county is sufficient without naming the felony. 
State v. Jackson, 14 N.C. App. 75, 187 S.E.2d 
470 (1972). 

A bill of indictment was insufficient to 
charge the felony of escape while serving a 
felony sentence, notwithstanding the indict- 
ment used the word “felony” to describe one 
of the offenses for which defendant was 
serving sentence when he escaped, where it also 
alleged that sentences for both offenses were 
imposed in district courts, since district courts 
are without jurisdiction to impose sentence in 
felony cases; however, the indictment was 
sufficient to charge misdemeanor escape. State 
v. Jackson, 14° N:C,"App, 757 187, S.-2a470 
(1972). 

Where defendant contended that the warrant 
was defective in that it did not allege: (1) the 
year of defendant’s conviction in Craven 
County; (2) the length of the sentence imposed; 
(3) the number of defendant’s commitment 
from Craven County; and (4) the trial docket 
number of the case in which the commitment 
was issued, it was held that such detailed 
information was not required to charge an 
offense under this section. State v. Harper, 264 
N.C. 354, 141 S.E.2d 475 (1965). 

A felony conviction for a _ second or 
subsequent offense is not permissible, and 
punishment therefor may not be imposed, 
unless the indictment alleges facts showing 
that the offense charged is a second offense. 
State v. Lawrence, 264 N.C. 220, 141 S.E.2d 264 
(1965). 

To charge a felony for a second offense of 
escape, it is necessary for the bill of indictment : 
to refer to a “previous conviction of escape from 
the State prison system” which is one of the 
necessary elements under this section. A bill of 
indictment which fails to contain this essential 
element will not support a judgment imposing 
sentence for a second offense of escape. State v. 
Jackson, 14 N.C. App. 75, 187 S.E.2d 470 (1972). 

The mere words “second offense” are not 
sufficient allegation of facts to charge the 
felony — time and place of conviction of the 
prior offense must be alleged. State v. 
Lawrence, 264 N.C. 220, 141 S.E.2d 264 (1965). 

A bill of indictment charging that the 
defendant: “... (O)n the 18th day of October, 
1965, with force and arms, and in the County 
aforesaid (Montgomery), while he ... was then 
and there lawfully confined in the North 
Carolina State prison system in the lawfully 
(sic) custody of the Superintendent of State 
Prison Unit #042, Troy, North Carolina, and 
while then and there serving a sentence for the 
crime of... Larcency (sic)... Escape which is a 
misdemeanor under the laws of the State of 
North Carolina, imposed at the August 4, 1965 
term General County Court, and September 23, 
1965 term Recorders Court, Henderson and 
Montgomery Counties, then and_ there 
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unlawfully, willfully, and feloniously did 
attempt to escape and escaped from the said 
State Prison Unit #042 Troy, North Carolina 
against the form of the statute in such case 
made and provided, and against the peace and 
dignity of the State,” does not properly charge a 
felonious escape because it nowhere refers to 
“previous conviction of escape from the State 
prison system” which is one of the elements 
necessary under this section. However, it will 
support a charge of an escape a misdemeanor. 
State v. Revis, 267 N.C. 255, 147 S.E.2d 892 
(1966). 

The words “third offense,” even if included in 
the body of the indictment, are not sufficient to 
charge the offense of felonious escape, it being 
necessary also to allege in the indictment facts 
showing that at a certain time and place the 
defendant was convicted of the previous offense 
or offenses. State v. Bennett, 271 N.C. 423, 156 
S.E.2d 725 (1967). 


Arrest of Judgment for Defective 
Indictment Does Not Bar _ Further 
Prosecution. — Arrest of judgment on the 


ground that the bill of indictment is fatally 
defective does not bar further prosecution for a 
violation of this section if the solicitor deems it 
advisable to proceed on a new bill. State v. 
Whitley, 264 N.C. 742, 142 S.E.2d 600 (1965). 

Nor Does Mistrial on Such Ground. — 
Where the indictment on its face negatived any 
possibility of a showing that at the time of the 
alleged escape the defendant was serving a 
sentence in prison, such indictment was fatally 
defective, the action of the court in ordering a 
mistrial was tantamount to quashing the bill of 
indictment, which the trial court had the right 
to do ex mero motu, and the defendant’s 
conviction on a second bill of indictment is valid 
and a plea of former jeopardy is properly 
overruled. State v. Whitley, 264 N.C. 742, 142 
S.E.2d 600 (1965). 

Proof of Lawfulness of Custody and Type of 
Offense for Which Defendant Committed. — 
In order to sustain a conviction of a defendant 
for the offense of escape under this section, the 
State must prove, among other things, from the 
evidence and beyond a reasonable doubt that at 
the time of the escape the defendant was in the 
lawful custody of the State Department of 
Correction and was serving a sentence imposed 
upon a plea of guilty, a plea of nolo contendere, 
or a conviction for a felony. A properly certified 
copy of the commitment is competent, when 
introduced into evidence, to show the 
lawfulness of the custody and the type of 
offense for which he was committed. State v. 
Ledford, 9 N.C. App. 245, 175 S.E.2d 605 (1970). 

Evidence Admissible to Show Defendant 
Was in Lawful Custody. — Certified copies of 
the record of the superior court showing 
defendant’s conviction and sentence, or a 
commitment issued under the hand and official 
seal of the clerk of the superior court, are 
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admissible for the purpose of showing that 
defendant was in lawful custody at the time of 
the alleged escape. State v. Stallings, 267 N.C. 
405, 148 S.E.2d 252 (1966). 

Nature of Offense for Which Defendant 
Committed as Question for Jury. — A 
defendant who has committed an escape is 
entitled to have his case submitted to the jury 
on the question of whether he was imprisoned 
while serving a sentence imposed for a felony or 
for a misdemeanor. State v. Ledford, 9 N.C. 
App. 245, 175 8.E.2d 605 (1970). 

Prejudicial Error Not to Charge Jury That 
It Must Find Defendant Was Serving 
Senteace for Felony Conviction at Time of 
Escape. — Since the defendant’s plea of not 
guilty put in issue every essential element of 
the crime charged, and the defendant was 
charged with escaping from the lawful custody 
of the State Department of Correction while 
then and there serving time for a felony, the 
trial judge’s failure to instruct the jury that 
before they could convict the defendant of the 
felony of escape charged, they must find 
beyond a reasonable doubt that at the time of 
the escape he was serving a sentence imposed 
upon conviction of a felony, was prejudicial 
error which entitles the defendant to a new 
trial. State v. McCloud, 11 N.C. App. 425, 181 
§.H.2d 204 (1971). 

Verdict Must Show If Guilty of Offense 
Charged and If Convicted of Prior Violation. 
— The verdict must spell out (1) whether 
defendant is guilty of the specific violation 
charged and, if so, (2) whether he was convicted 
of a prior violation of such offense charged. 
State v. Lawrence, 264 N.C. 220, 141 S.E.2d 264 
(1965). 

Erroneous Reference to Another Section in 
Judgment and Commitment Order Not 
Prejudicial. — The fact that the judgment and 
commitment order in an escape prosecution 
erroneously referred to § 148-48 instead of this 
section was not prejudicial to the defendant. 
State v. Cobb, 9 N.C. App. 51, 175 S.E.2d 381 
1970). 

Punishment Is in Accordance’ with 
Conviction of First or Second Offense. — The 
accused may be convicted or plead guilty to the 
specific violation charged — a misdemeanor — 
or he may be convicted or plead guilty as in the 
case of a second offense — a felony. 
Punishment is in accordance with the 
conviction or plea. State v. Lawrence, 264 N.C. 
220, 141 S.E.2d 264 (1965). 

Sentence of 12 Months Not Cruel and 
Unusual Punishment. — A _ sentence of 
imprisonment for 12 months for felonious 
escape under this section does not constitute 
cruel and unusual punishment, in violation of 
N.C. Const., Art. I, § 14 and the Eighth 
Amendment to the Constitution of the United 
States. State v. Dixon, 5 N.C. App. 514, 168 
S.E.2d 418 (1969). 
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A sentence of one year is not excessive 
under this section. State v. Garris, 265 N.C. 
711, 144 S.E.2d 901 (1965). 

When Sentence Begins. — Prior to the 1965 
amendment, it was mandatory that a sentence 
for escape begin at the expiration of the 
sentence defendant was then serving. State v. 
Doggett, 267 N.C. 648, 148 S.E.2d 622 (1966). 

Applied in State v. Gibson, 265 N.C. 487, 144 
S.E.2d 402 (1965); State v. Elliott, 269 N.C. 683, 
153 S.E.2d 330 (1967); State v. Morgan, 272 N.C. 
97, 157 S.E.2d 606 (1967); State v. Faison, 272 
N.C. 146, 157 S.E.2d 664 (1967); State v. McCall, 
273 N.C. 135, 159 S.E.2d 316 (1968); State v. 
Shoemaker, 273 N.C. 475, 160 S.E.2d 281 (1968); 
State v. Collins, 273 N.C. 479, 160 S.E.2d 291 
(1968); State v. Allison, 1 N.C. App. 6238, 162 
S.E.2d 63 (1968); State v. Jones, 3 N.C. App. 69, 
163 S.E.2d 910 (1968); State v. Ruffin, 3 N.C. 
App. 307, 164 S.E.2d 503 (1968); State v. Rogers, 
7N.C. App. 572, 172 S.E.2d 883 (1970); State v. 
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Foster, 8 N.C. App. 67, 173 S.E.2d 577 (1970); 
State v. Ware, 10 N.C. App. 179, 177 S.E.2d 764 
(1970); State v. Ford, 13 N.C. App. 34, 185 
S.E.2d 328 (1971); State v. Ford, 281 N.C. 62, 
187 S.E.2d 741 (1972); State v. Rufty, 16 N.C. 
App. 192, 191 S.E.2d 242 (1972); State v. White, 
16 N.C. App. 652, 192 S.E.2d 663 (1972); State v. 
Edwards, 282 N.C. 578, 193 S.E.2d 736 (1973); 
State v. Haith, 17 N.C. App. 597, 194 S.E.2d 868 
(1973); State v. Carroll, 17 N.C. App. 691, 195 
S.E.2d 306 (1973). 

Quoted in In re Swink, 243 N.C. 86, 89 
S.E.2d 792 (1955); State v. Hunt, 265 N.C. 
714, 144 S.E.2d 890 (1965). 

Stated in Gainey v. Turner, 266 F. Supp. 95 
(E.D.N.C. 1967). 

Cited in State v. Sutton, 268 N.C. 165, 150 
S.E.2d 50 (1966); State v. Alphin, 7 N.C. App. 
75, 171 S.E.2d. 53 (1969); State v. Jones, 9 N.C. 
App. 726, 177 S8.E.2d 311 (1970); Jernigan v. 
State, 279 N.C. 556, 184 S.E.2d 259 (1971). 





§ 148-46. Degree of protection against violence allowed. When any 
prisoner, or several combined shall offer violence to any officer, overseer, or 
guard, or to any fellow prisoner, or attempt to do any injury to the prison 
building, or to any workshop, or other equipment, or shall attempt to escape, or 
shall resist, or disobey any lawful command, the officer, overseer, or guard 
shall use any means necessary to defend himself, or to enforce the observance 
of discipline, or to secure the person of the offender, and to prevent an escape. 
(A USOs Cin) 12a oa ou) 


Editor’s Note. — For note on use of deadly 
force in preventing escape of fleeing minor: 
felon, see 34 N.C.L. Rev. 122 (1955). 


§ 148-46.1. Inflicting or assisting in infliction of self-injury to prisoner 
resulting in incapacity to perform assigned duties.— Any person serving a 
sentence or sentences within the State prison system who, during the term of 
such imprisonment, wilfully and intentionally inflicts upon himself any injury 
resulting in a permanent or temporary incapacity to perform work or duties 
assigned to him by the State Department of Correction, or any prisoner who 
aids or abets any other prisoner in the commission of such offense, shall be 
guilty of a felony and upon conviction thereof shall be punished by 
imprisonment in the State’s prison for a term not exceeding 10 years in the 
discretion of the court. (1959, c. 1197; 1967, c. 996, s. 18.) 
prisoners where consent 
130-191.1. 





Cross Reference. — As to procedure for is refused, see 8§ 


treatment of self-inflicted injuries upon 





§ 148-47. Disposition of child born of female prisoner. — Any child born 
of a female prisoner while she is in custody shall as soon as practicable be 
surrendered to the director of social services of the county wherein the child 
was born upon a proper order of the domestic relations court or juvenile court 
of said county affecting the custody of said child. When it appears to be for the 
best interest of the child, the court may place custody beyond the geographical 
bounds of Wake County: Provided, however, that all subsequent proceedings 
and orders affecting custody of said child shall be within the jurisdiction of the 
proper court of the county where the infant is residing at the time such 
proceeding is commenced or such order is sought: Provided, further, that 
nothing in this section shall affect the right of the mother to consent to the 
adoption of her child nor shall the right of the mother to place her child with 
the legal father or other suitable relative be affected by the provisions of this 
section. (1933, c. 172, s. 28; 1955, c. 1027; 1961, c. 186; 1969, c. 982.) 
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§ 148-48. Parole powers of Board of Paroles unaffected. Nothing in 
this Chapter shall be construed to limit or restrict the power of the Board of 
Paroles to parole prisoners under such conditions as it may impose or prevent 
the reimprisonment of such prisoners upon violation of the conditions of such 


parole, as now provided by law. (1938, c. 172, s. 29; 1955, c. 867, s. 8.) 





Erroneous Reference to Statute under 
Which Defendant Committed. — It is not 
prejudicial to the defendant where, in the 
judgment and commitment as it appeared in 


defendant was convicted was erroneously 
referred to as “G.S. 148.48” instead of § 148-45. 
State v. Cobb, 9 N.C. App. 51, 175 S.E.2d 3x1 
(1970). 


the record, the statute under which the 


§ 148-49. Prison indebtedness not assumed by Board of Transportation. 
— The Board of Transportation shall not assume or pay off any part of the 
deficit of the State prison existing on March 22, 1938. (1938, c. 172, s. 33; 1973, c. 
DUI S.',) 

Editor’s Note. — The 1973 amendment 
substituted “Board of Transportation” for 


“State Highway and Public Works 


Commission.” 


ARTICLE 3A. 
Facilities and Programs for Youthful Offenders. 


§ 148-49.1. Purpose of Article. The purposes of this Article are to 
improve the chances of correction, rehabilitation and successful return to the 
community of youthful offenders sentenced to imprisonment by preventing, as 
far as practicable, their association during their terms of imprisonment with 
older and more experienced criminals, and by closer coordination of the 
activities of sentencing, training in custody, conditional release, and final 
discharge. It is the intent of this Article to provide the courts with an 
additional sentencing possibility to be used in the court’s discretion for 
correctional punishment and treatment in cases where, in the opinion of the 
court, a youthful offender requires a period of imprisonment, but no longer 
than necessary for the Board of Paroles to determine that the offender is 
suitable for a return to freedom and is ready for a period of supervised freedom 
as a step toward unconditional discharge and restoration of the rights of 
GibizenshiprGlo49 cuz bests 1901 CN 2502195). -Ci2oos Sed 1900,.Gs 116655510; 
1967, c. 996, s. 10.) 

Applied in State v. Johnson, 5 N.C. App. 469, 

168 S.E.2d 709 (1969); State v. O’Neal, 17 N.C. 
App. 644, 195 S.E.2d 137 (1973). 


§ 148-49.2. Definitions. — As used in this Article, a “youthful offender” is 
a person under the age of 21 at the time of conviction, and a “committed 
youthful offender” is one committed to the custody of the Commissioner of 
Correction under the provisions of this Article. Inmates of the State prison 
system segregated as youthful offenders on July 31, 1967, under the provisions 
of Article 21 of Chapter 15 of the General Statutes of North Carolina, or who 
shall be so sentenced prior to August 1, 1967, but who begin to serve such 
sentences after that date, shall be extended the benefits of this Article as far as 
practicable and consistent with their sentences. (1949, c. 297, s. 2; 1967, c. 996, 
Sea pel 

Judicial Notice. — The courts will take 
judicial notice of the fact that the “Umstead 
Youth Center” is a State penal institution 
authorized under and by virtue of Chapter 297, 
Session Laws of 1949, and maintained for the 








purpose of receiving and detaining youthful and 
first-term prisoners. Alliance Co. v. State 
Hosp., 241 N.C. 329, 85 S.E.2d 386 (1955). 

Applied in State v. Simpson, 14 N.C. App. 
456, 188 S.E.2d 535 (1972). 


§ 148-49.3. Presentence diagnostic studies. — Upon conviction of a 
youthful offender of an offense punishable by imprisonment, the court may 
request the Department of Correction to make a presentence diagnostic 
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study of the offender. Where necessary for this purpose, the Department 
may admit the offender to an appropriate diagnostic and classification 
center for such period of study as the court may authorize. Within such 
period as the court may grant, the Department shall report to the court 
its findings. The time a youthful offender spends confined for a presen- 
tence diagnostic study shall not exceed 90 days or the maximum term 
of imprisonment authorized as punishment for the offense of which 
the person has been convicted if the maximum is less than 90 days, and 
this time shall be credited on any sentence of commitment imposed on the 
offender. A copy of the diagnostic study report shall be made available to 
defense counsel before the court pronounces sentence. The defendant 
shall be afforded an opportunity to controvert the contents of the report, 
if he so requests. (1949, c. 297, s. 3; 1955, c. 238, s. 9; 1963, c. 1166, s. 10; 
1967, c. 996, s. 10.) 


§ 148-49.4. Sentencing a youthful offender. — When a youthful offender is 
convicted of an offense punishable by imprisonment, and the court does not 
suspend the imposition or execution of sentence and place the offender on 
probation, the court may, in lieu of the penalty of imprisonment otherwise 
provided by law, sentence the youthful offender to the custody of the 
Commissioner of Correction for treatment and supervision pursuant to this 
Article until discharged at the expiration of the maximum term imposed or 
until conditionally released or unconditionally discharged by the Board of 
Paroles as prov ided in this Article. At the time of commitment the court shall 
fix a maximum term not to exceed the limit otherwise prescribed by law for the 
offense of which the person is convicted. When the maximum permitted 
penalty for the offense is imprisonment for one vear or longer, the maximum 
term imposed shall not be for less than one year. If the court shall find that 
the youthful offender will not derive benefit from treatment and super- 
vision pursuant to this Article, then the court may sentence the youthful 
offender under any other applicable penalty provision. (1949, c. 297, s. 4; 
1955..c. 238, 6.20 soos, C.1 1607S aU a96 fC. 99Gb NseLOs 

Consecutive sentences of two years’ punishment. State v. Jones, 10 N.C. App. 184, 
imprisonment, each of which was imposed §$177S.E.2d 727 (1970). 
upon a youthful offender’s pleas of guilty to Applied in State v. Pulley, 5 N.C. App. 285, 
nonfelonious breaking and entering and to 168S.E.2d 62 (1969). 
felonious larceny, are not cruel and excessive 


§ 148-49.5. Classification studies. — Every committed vouthful offender 
shall first be sent to a diagnostic and classification center for a complete study, 
including a mental and physical examination, to ascertain his personal traits, 
his capabilities, pertinent circumstances of ‘his school and family life, any 
previous delinquency or criminal experience, and any mental or physical de- 
fect or other factor contributing to his delinquency and criminal activities. 
All agencies of State and local government in North Carolina shall cooperate 
with the State Department of Correction in supplying or verifying infor- 
mation helpful for diagnosis, classification, and program planning for 
committed youthful offenders. A report of the findings and recommenda- 
tions of the diagnostic and classification center shall be sent to the 
Commissioner of Correction and to the Board of Paroles. (1949, c. 297, s. 5; 
1955, c. 238, s. 9; 1963, c. 1166, s. 10; 1967, c. 996, s. 10.) 


§ 148-49.6. Placement of youthful offenders. — On receipt of the report 
and recommendations from the diagnostic and classification center, the 
Commissioner of Correction may (i) recommend to the Board of Paroles that 
the committed youthful offender be released conditionally under supervision, 
(ii) order the committed vouthful offender confined and afforded treatment 
under such conditions as he believes best designed for the protection of the 
public. The Commissioner of Correction shall have authority to terminate the 
segregation and treatment as a committed youthful offender of any prisoner 
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who, in the opinion of the Commissioner, exercises a bad influence upon his 
fellow prisoners, or fails to take proper advantage of the opportunities offered 
by such segregation and treatment. (1953, c. 1249; 1963, c. 1166, s. 10; 1967, ec. 
996, s. 10.) 


§ 148-49.7. Treatment of youthful offenders. — (a) The Commissioner of 
Correction shall from time to time designate and adapt facilities under his 
control for treatment of committed youthful offenders, and such youthful 
offenders shall be segregated from other offenders, and classes of committed 
youthful offenders shall be segregated according to their needs for treatment, 
insofar as practical. The Commissioner of Correction shall, insofar as possible, 
provide personnel specially qualified by training, experience, and personality to 
operate facilities for committed vouthful offenders. 

(b) The Department of Human Resources is authorized to establish and 
construct on any property of the State under its supervision and control 
modern facilities where youthful offenders committed to the custody of the 
Commissioner of Correction may be sent for treatment, training, and work 
under rules and regulations jointly adopted by the Department of Human 
Resources and the State Department of Correction. The plans, specifications 
and construction of such facilities shall meet the requirements of the 
Commissioner of Correction. The cost of the maintenance of committed 
youthful offenders assigned to such facilities by the Commissioner of 
Correction and employed in work for the benefit of the Department of Human 
Resources shall be borne by the Department of Human Resources. The 
committed youthful offenders assigned to such facilities shall be under the care 
and supervision of agents and employees of the State Department of Correction 
or of agents and employees of the State Department of Correction or of agents 
and employees of the Department of Human Resources as may be agreed 
upon by the two State agencies. The Department of Correction may provide, in 
cooperation with the Department of Human Resources, for the payment of 
wages to the committed youthful offenders for the work they do while assigned 
to such facilities. 

(c) Committed youthful offenders may be required to participate in 
vocational, educational and correctional training and activities. Appropriate 
use shall be made of other methods of treatment, including medical and 
psychiatric. The Commissioner of Correction may extend the limits of the place 
of confinement of a committed youthful offender as to whom there is 
reasonable cause to believe he will honor his trust, by authorizing him, under 
prescribed conditions, to leave the confines of that place unaccompanied by a 
custodial agent for a prescribed period of time for any purpose consistent with 
the public interest. Willful failure to remain within the extended limits of his 
confinement, or to return within the time prescribed to the place of 
confinement designated by the Commissioner of Correction, shall be deemed an 
escape from the custody of the Commissioner as provided in G.S. 148-45. 

(d) The Commissioner of Correction may contract with any appropriate 
public or private agency not under his control for treatment and training 
services to committed youthful offenders when this is the most economical or 
effective way to provide needed services. (1967, c. 996, s. 10; 1978, c. 476, s. 133.) 

Editor’s Note. — The 1973 amendment for “State Department of Mental Health” and 
substituted “Department of Human Resources” for “Department of Mental Health.” 


§ 148-49.8. Release of youthful offenders. — (a) When, in the judgment 
of the Commissioner of Correction, a committed youthful offender is ready for 
conditional release under supervision, the Commissioner shall so report to the 
Board of Paroles with his reeommendations. The Board of Paroles may at any 
time after reasonable notice to the Commissioner of Correction release 
conditionally under supervision a committed youthful offender. 

(b) A committed youthful offender shall be released conditionally under 
supervision on or before the expiration of four years from the date of his 
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commitment and may be discharged unconditionally before the expiration of 
the maximum term imposed. 

(c) The Board of Paroles may revoke or modify any of its orders respecting a 
committed youthful offender except an order of unconditional discharge. Upon 
the unconditional discharge by the Board of Paroles of a committed youthful 
offender before the expiration of the maximum sentence imposed upon him, all 
rights of citizenship which he forfeited on conviction shall be automatically 
restored and the Board of Paroles shall issue to the youthful offender a 
certificate to that effect. (1967, c. 996, s. 10.) 


§ 148-49.9. Supervision of released youthful offenders. — (a) Committed 
youthful offenders conditionally released shall be under the supervision of 
agents and employees of the Board of Paroles. The Board of Paroles is 
authorized to encourage the formation of voluntary organizations composed of 
members who will serve without compensation as voluntary supervisory 
agents and sponsors. The powers and duties of voluntary supervisory agents 
and sponsors shall be limited and defined by rules and regulations adopted by 
the Board of Paroles. 

(b) If, at any time before the unconditional discharge of a committed 
youthful offender, the Board of Paroles is of the opinion that such youthful 
offender will be benefited by further treatment in a facility for committed 
youthful offenders, any member of the Board may direct the offender’s return 
to custody or, if necessary, may issue a warrant for the apprehension and 
return to custody of such youthful offender and cause such warrant to be 
executed by a State parole officer or by any officer of the State Department of 
Correction, using the assistance of any law-enforcement officer when necessary. 
Upon return to custody, such youthful offender shall be given an opportunity 
to appear before the Board of Paroles or a member thereof. The Board of 
Paroles may then or at its discretion revoke the order of conditional release. 
(1967, c. 996, s. 10.) 


ARTICLE 4. 
Paroles. 


§§ 148-50, 148-51: Repealed by Session Laws 1955, ec. 867, s. 13. 


§ 148-51.1. “‘Board of Paroles’’ substituted for ‘‘Commissioner of 
Paroles’’ in statutes. — Whenever the words “Commissioner of Paroles” are 
used or appear in any statute of this State, the same shall be stricken out and 
the words “Board of Paroles” shall be inserted in lieu thereof. (1953S eel ts. 2a) 


State Government Reorganization. — The 
Board of Paroles was transferred to the 
Department of Social Rehabilitation and 
Control by § 1438A-168, enacted by Session 
Laws 1971, c. 864. 

Predicate of Article. — Sections 148-6, 
148-26 and 148-33.1, as well as provisions with 
reference to paroles contained in this Article, 


well as the disposition of released prisoners to 
engage in honest employment and become 
law-abiding members of society is calculated to 
serve the best interests of the State and of its 
citizens. Pharr v. Garibaldi, 252 N.C. 803, 115 
S.E.2d 18 (1960). 

Cited in Goble v. Bounds, 281 N.C. 307, 188 
S.E.2d 347 (1972). 


are predicated upon the idea that the ability as 


§ 148-52. Appointment of Board of Paroles; members; duties; quorum; 
salary. — (a) There is hereby created a Board of Paroles with authority to 
grant paroles (including both regular and temporary paroles), to persons held 
by virtue of any final order or judgment of any court of this State in any 
prison, jail, or other penal institution of this State or its political subdivisions. 
The Board shall also have authority to revoke, terminate, and suspend paroles 
of such persons (including persons placed on parole on or ‘before June 30, 1955) 
and to assist the Governor in exercising his authority in granting reprieves, 
commutations, and pardons, and shall perform such other services as may be 
required by the Governor in exercising his powers of executive clemency. 
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(b) The Board of Paroles shall consist of three members, all of whom shall be 
appointed by the Governor from persons whose recognized ability, training, 
experience, and character qualify them for service on the Board. The Governor 
shall designate one of the persons so appointed to serve as chairman of the 
Board of Paroles. The three members of the first Board shall be appointed for 
terms of office beginning July 1, 1955, as follows: one member to serve for two 
years, one member to serve for three years, and one member to serve for four 
years. Any appointment to fill a vacancy shall be for the balance of the term 
only, but in the event that any member of the Board is temporarily incapable 
of performing his duties, the Governor may appoint some suitable person to act 
in his stead during the period of incapacity. At the end of the respective terms 
of office of the members of the first Board, their successors shall be appointed 
for terms of four years and until their successors are appointed and qualified. 
The Governor shall have power to remove any member of the Board only for 
total disability, inefficiency, neglect of duty or malfeasance in office. 

. (c) A majority of the Board shall constitute a quorum for the transaction of 
usiness. 

(d) The salary of the members of the Board shall be fixed by the Governor 
subject to the approval of the Advisory Budget Commission. (1935, c. 414, s. 2; 
59 Fe hao Lodor Ce 1S. LoDo C. o01 SH) 31 973S%c1461%) 


Editor’s Note. — The 1973 amendment institutions under the management and control 
repealed subsection (e), relating to the power of that Board. 
and authority of the State Board of Correction Cited in State v. Cooper, 275 N.C. 283, 167 


and Training over paroles for inmates of S.E.2d 266 (1969). 


§ 148-52.1. Prohibited political activities of member or employee of 
Board of Paroles. — No member or emplovee of the Board of Paroles shall be 
permitted to use his position to influence elections or the political action of any 
person, serve as a member of the campaign committee of any political party, 
interfere with or participate in the preparation for any election or the conduct 
thereof at the polling place, or be in any manner concerned in the demanding, 
soliciting or receiving of any assessments, subscriptions or contributions, 
whether voluntary or involuntary, to any political partv. Anv Board member 
or emplovee of the Board who shall violate any of the provisions of this section 
shall be subject to dismissal from office or employment. (1953, c. 17, s. 4.) 


§ 148-53. Investigators and investigations of cases of prisoners. — For 
the purpose of investigating the cases of prisoners serving both determinate 
and indeterminate sentences in the State prison, in prison camps, and on 
prison farms, the Board of Paroles is hereby authorized and empowered to 
appoint an adequate staff of competent investigators, particularly qualified for 
such work, with such reasonable clerical assistance as may be required, who 
shall, under the direction of the Board of Paroles, investigate all cases 
designated by it, and otherwise aid the Board in passing upon the question of 
the parole of prisoners, to the end that every prisoner in the custodial care of 
the State may receive full, fair, and just consideration. (1935, c. 414, s. 3; 1955, 
GSO" 68.02...) 


§ 148-54. Parole supervisors provided for; duties. — The Board of Paroles 
iS hereby authorized to appoint a sufficient number of competent parole 
supervisors, who shall be particularly qualified for and adapted to the work 
required of them, and who shall, under the direction of the Board of Paroles 
and under regulations prescribed by it exercise supervision and authority over 
paroled prisoners, assist paroled prisoners, and those who are to be paroled in 
finding and retaining self-supporting employment, and to promote 
rehabilitation work with paroled prisoners, to the end that they may become 
law-abiding citizens. The supervisors shall also, under the direction of the 
Board of Paroles, maintain frequent contacts with paroled prisoners and find 
out whether or not they are observing the conditions of their paroles, and assist 
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them in every possible way toward compliance with the conditions of their 
paroles, and they shall perform such other duties in connection with paroled 
aes as the Board of Paroles may require. The number of supervisors may 

e increased by the Board of Paroles as and when the number of paroled 
prisoners to be supervised requires or justifies such increase. (1935, c. 414, s. 4; 
1955; c. 867; S21) 


§ 148-54.1: Repealed by Session Laws 1955, c. 867, s. 13. 


§ 148-55. Administrative assistant; field suvervisors; clerical and 
secretarial help, etc., for Board of Paroles. — (a) The Board of Paroles shall 
have authority to employ sufficient field supervisors, clerical and secretarial 
help and other necessary labor to conduct the affairs of the Board with 
economy and efficiency. It shall also have authority to discharge personnel, 
assign their duties and responsibilities, administer all fiscal affairs relating to 
the budget, expenditures, purchases, and equipment. All emplovees of the 
Board of Paroles shall be subject to the provisions of Chapter 143, Article 2 of 
the General Statutes. 

(b) The chairman of the Board of Paroles shall exercise such administrative 
authority as the Board shall delegate to him. The Board of Paroles may 
designate its chief supervisor or one of its investigators to serve (in addition to 
his regular duties) as administrative assistant to the chairman. (1935, c. 414, s. 
BIDS, Calis S: Osluj0 .Cao0 bSan Go, Colds 3S.5.) 

Editor’s Note. — Chapter 143, Article 2, Session Laws 1965, c. 640, s. 1. See now §§ 126-1 
referred to in this section, was repealed by through 126-12. 


§ 148-56. Assistance in supervision of parolees and preparation of case 
histories. — Upon request by the Board of Paroles, the county directors of 
social services shall assist in the supervision of parolees and shall prepare and 
submit to the Board of Paroles case histories or other information in 
connection with any case under consideration for parole or some form of 
executive clemency. (1935, c. 414, s. 6; 1955, c. 867, s. 9; 1961, c. 186; 1969, c. 
982. ) 


§ 148-57. Rules and regulations for parole consideration. — The Board of 
Paroles is hereby authorized and empowered to set up and establish rules and © 
regulations in accordance with which prisoners eligible for parole consideration 
may have their cases reviewed and investigated and by which such proceedings 
may be initiated and considered. (1935, c. 414, s. 7; 1955, c. 867, s. 4.) 

Nature of Honor-Grade Status, Work- be given full constitutional protection before 
Release Privilege and Parole. — MHonor- and during his trial, but procedures of 
grade status, work-release privilege, and parole constitutional dimension are not appropriate in 
are discretionary acts of grace or clem- subsequent determinations of rewards for good 
ency extended by the State as a reward for behavior while serving a validly imposed 
good behavior, conferring no vested rights upon’ sentence of confinement. Goble v. Bounds, 13 
the convicted person. An accused person must N.C. App. 579, 186 S.E.2d 638 (1972). 


§ 148-58. Time of eligibility of prisoners to have cases considered. — All 
prisoners shall be eligible to have their cases considered for parole when they 
have served a fourth of their sentence, if their sentence is determinate, and a 
fourth of their minimum sentence, if their sentence is indeterminate; provided, 
that any prisoner serving sentence for life shall be eligible for such 
consideration when he has served 10 years of his sentence. Nothing in this 
section shall be construed as making mandatory the release of any prisoner on 
parole, but shall be construed as only guaranteeing to every prisoner a review 
and consideration of his case upon its merits. (1935, c. 414, s. 8; 1955, c. 867, s. 
a) 

Board of Paroles Has Authority to Parole Boxley, Chairman, N.C. Board of Paroles, 43 
Prisoner Serving Life Sentence. — See N.C.A.G.4(1973). 
opinion of Attorney General to Mr. J. Mac Time spent in jail by a prisoner serving a 
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life sentence, between his first conviction and 
the dismissal of his final appeal, must be 
credited toward his parole eligibility date. 
Wilson v. North Carolina, 488 F.2d 284 (4th Cir. 
1971). 

A prisoner may have the time he spends in 
jail pursuing appeals and awaiting retrial taken 
into account in determining when he can be 
considered for parole. Wilson v. North 
Carolina, 438 F.2d 284 (4th Cir. 1971). 

The length of time a prisoner serving a life 
sentence was imprisoned, from the date of his 
first conviction to the date his sentence began 
to run following affirmance of his second 
appeal, must be included in computing the 
statutory period of 10 years which he must 
serve before he can be considered for 
commutation. Wilson v. North Carolina, 438 
F.2d 284 (4th Cir. 1971). 

Punishment Already Exacted. — The 
constitutional guarantee against double 
jeopardy absolutely requires that punishment 
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already exacted must be fully credited in 
imposing sentence upon a new conviction for 
the same offense. Wilson v. North Carolina, 438 
F.2d 284 (4th Cir. 1971) 

Denial of credit to a prisoner for the time 
he spent in jail from the date of his first 
conviction until the affirmance of his second 
appeal is multiple punishment. Such time 
must be fully credited insofar as possible as 
“punishment already exacted.” Although it 
cannot be credit against his life sentence, which 
by its very nature is indefinite, it can be 
credited toward the 10 years he must wait to be 
considered for parole. Wilson v. North 
Carolina, 438 F.2d 284 (4th Cir. 1971). 

Quoted in Lassiter v. Turner, 279 F Supp. 
231 (E.D.N.C. 1968). 

Stated in Patton v. North Carolina, 256 F. 
Supp. 255 (W.D.N.C. 1966). 

Cited in State v. Conner, 241 N.C. 468, 85 
S.E.2d 584 (1955); State v. Johnson, 275 N.C. 
264, 167 S.E.2d 274 (1969). 


§ 148-58.1. Limitations on discharge from parole; effect of discharge; 
relief from further reports; permission to leave State or county. — (a) No 
person released on parole (except temporary parole) shall be discharged from 
parole prior to the expiration of a period of one year. The official discharge by 
the Board of Paroles of a parolee shall have the effect of terminating the 
sentence or sentences under which the parolee was paroled. 

(b) The Board of Paroles may relieve a person on parole from making 
reports and may permit such person to leave the State or county if fully 
satisfied that this is for the best interest of both the parolee and society. (1953, 
Coliseo 1; 1000, GC. COL ASeLU:) 


§ 148-59. Duties of clerks of superior courts as to commitments; 
statements filed with Board of Paroles. — The several clerks of the superior 
courts shall attach to the commitment of each prisoner sentenced in such 
courts a statement furnishing such information as the Board of Paroles shall 
by regulations prescribe, which information shall contain, among other things, 
the following: 

(1) The court in which the prisoner was tried; 

(2) The name of the prisoner and of all codefendants;, 

(3) The date or session when the prisoner was tried; 

(4) The offense with which the prisoner was charged and the offense for 
which convicted; 

(5) The judgment of the court and the date of the beginning of the 
sentence; 

(6) The name and address of the presiding judge; 

(7) The name and address of the prosecuting solicitor; 

(8) The name and address of private prosecuting attorney, hans 

(9) The name and address of the arresting officer; and 

(10) All available information of the previous criminal record of the 
prisoner. 

The prison authorities receiving the prisoner for the beginning of the 
service of sentence shall detach from the commitment the statement 
furnishing such information and forward it to the Board of Paroles, together 
with any additional information in the possession of such prison authorities 
relating to the previous criminal record of such prisoner, and the information 
thus furnished shall constitute the foundation and file of the prisoner's case. 
Forms for furnishing the information required by this section shall, upon 
request, be furnished to the said clerks by the State Department of Correction 
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without charge. (1935, c. 414, s. 9; 1953, c..17, s. 2; 1955, c. 867, s. 12; 1957, ¢. 349, 


se lLOs1o6 Tre? 996; $713; 1973; c10SRsn 302) 


Editor’s Note. — The 1973 amendment 
deleted “and the clerks of all inferior courts” 
following “superior courts” in the first 
paragraph and substituted “session” for “term” 
in subdivision (8). 

File Must Contain Names and Addresses of 


prosecutor. These sworn officials know more 
of the background of the case than the record 
discloses. Hence, these officers may be 
consulted on matters in addition to that which 
the record discloses. Goble v. Bounds, 281 N.C. 
307, 188 S.E.2d 347 (1972). 


Sworn Officials. — The file must contain the 
name and address of the judge, of the 
investigating officer, and of the State’s 


Applied in State v. Cooper, 275 N.C. 283, 167 
S.E.2d 266 (1969). 


§ 148-60. Time for release of prisoners discretionary. The time of 
releasing each prisoner eligible for consideration for parole as provided for 
herein shall be discretionary, and due consideration shall be given to the 
reasonable probability that the prisoner will live and remain in liberty without 
violating the law; that the release of the prisoner is not incompatible with the 
welfare of society, and that the record of the prisoner during his confinement 
established that the prisoner is obedient to prison rules and regulations, and 
has shown the proper respect for prison officials, and due regard and 
consideration for his fellow prisoners; and that the prisoner harbors no 
resentment against society or the judge, prosecuting attorneys, or jury that 





convicted the prisoner. (1935, c. 414, s. 10.) 


This section merely says that before the 
Board paroles a prisoner, its members should 
feel that there is “a reasonable probability” 
that his release will not be “incompatible with 
the welfare of society.” Jernigan v. State, 279 
N.C. 556, 184 8.E.2d 259 (1971). 

Release of Prisoner before Completion of 
Sentence. — Whether to release a prisoner 
before the completion of his sentence is a 
question with many facets. It cannot be 
answered by rules of law. Those who have 
watched the prisoner during his confinement 
are better qualified than the courts to say if 
and when he merits parole. Court proceeding 
would be a poor substitute for the method now 
employed. Goble v. Bounds, 281 N.C. 307, 188 
S.E.2d 347 (1972). 

Granting Honor-Grade Status, etc., Is 
Mitigation of Terms of Judgment. — The 
granting of honor-grade status, work release, 
and parole is by way of mitigating the terms of 
the judgment which the court has entered. The 
legality and propriety of the trial and sentence 
have already been determined after the 
prisoner has been heard and his constitutional 
rights have been accorded him. The merits of 
the trial and the validity of the judgment may 
not again be raised before the Department of 
Correction and the Board of Paroles. Goble v. 
Bounds, 281 N.C. 307, 188 S.E.2d 347 (1972). 

Which Is Not Undeniable Right of 
Prisoner. — While a prisoner takes with him 
into the prison certain rights which may not be 
denied him, the legal right to the mitigation of 
his punishment is not one of them. It is 
contemplated as a part of his rehabilitation 


§ 148-60.1. Allowances for paroled prisoner. 


that he earn his right to honor-grade status, 
work release, or parole. The decision is not in 
the nature of an adversary proceeding under 
rules of evidence. Goble v. Bounds, 281 N.C. 
307, 188 S.E.2d 347 (1972). 

And Involves Policy Decisions to Be 
Decided by Department of Correction and 
Board of Paroles. — Whether a prisoner is 
entitled to honor-grade status, work release, or 
parole involves policy decisions which should be 
decided by the Department of Correction and 
the Board of Paroles. These agencies are 
charged with the duty and are properly given 
means of discharging it not available to the 
courts. Goble v. Bounds, 281 N.C. 307, 188 
S.E.2d 347 (1972). 

Matters to Be Considered by Board. — The 
legislature specified in this section the matters 
to which the Parole Board should give “due 
consideration” in exercising its discretion at the 
time of granting parole, and the same matters 
should be considered by the Board when 
exercising its discretionary power under § 
148-62 to revoke a parole and to determine 
when service of the remainder of the sentence 
upon which parole was_ granted _ shall 
commence. Jernigan v. State, 10 N.C. App. 562, 
179 S.E.2d 788 (1971). 

Rigid Guidelines Neither Necessary Nor 
Desirable. — In the matter of paroles, which 
historically, in this State at least, has been 
considered a function of the executive branch 
and which by its nature involves evaluation of a 
large number of intangibles, rigid guidelines 
are neither necessary nor desirable. Jernigan v. 
State, 10 N.C. App. 562, 179 S.E.2d 788 (1971). 


- Upon the release of any 





prisoner upon parole, the superintendent or warden of the institution shall 
provide the prisoner with suitable clothing and, if needed, an amount of money 
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sufficient to purchase transportation to the place within the State where the 
prisoner is to reside. The Board of Paroles may, in its discretion, provide that 
the prisoner shall upon his release on parole receive a sum of money not to 


exceed twenty-five dollars ($25.00). (1953, ¢. 17, s. 8.) 


§ 148-61. Contents of release order. — When a prisoner is released on 
parole, the parole instrument shall specify in writing the conditions of the 
parole, the place of residence of the parolee, within or without the State, the 
name and address of the party to whom the parolee is to report, and times and 
places when and where the said parolee shall report to the said party during 
the entire period of the parole. (1935, c. 414, s. 11.) 


§ 148-61.1. Revocation of parole by Board; conditional or temporary 
revocation. — (a) The Board of Paroles may at any time, in its discretion, 
revoke the order of parole of any parolee. The time a parolee is at liberty on 
regular parole shall not be counted as any portion of or part of the time served 
on his sentence, and if any parolee shall have his parole revoked, he shall 
PAGER ALIS be returned to the penal institution having custodial jurisdiction 
over him. 

(b) The Board of Paroles may, in its discretion, enter an order revoking a 
parole conditionally or for a temporary period of time. Upon issuing such order 
of conditional or temporary revocation, such parolee may be arrested without 
warrant by any peace officer or parole officer. After such conditional or 
temporary revocation of parole, the parolee shall be held for a reasonable 
length of time during which the Board of Paroles shall determine whether or 
not the conditions of said parole have been violated. If it is determined by the 
Board of Paroles that the conditions of said parole have been violated, the 
Board of Paroles may in its discretion revoke the order of parole. If it is 
determined by the Board of Paroles that there has been no violation of the 
conditions of said parole, then such parolee or paroled prisoner shall be 
reinstated upon his original parole. (1951, c. 947, s. 1; 1955, c. 867, s. 6.) 


Conditions of parole are a restraint upon a 
parolee’s liberty not shared by the public 
generally. He is still under the supervision of 
the parole authorities and subject to be 
remanded if he fails to perform or violates the 
conditions of the parole. State v. Rhinehart, 267 
N.C. 470, 148 S.E.2d 651 (1966). 

Hence, Fact of Parole Does Not Affect Right 


Proceedings. — The fact that a defendant is on 
parole at the time of his application for 
certiorari to review an order denying him 
post-conviction relief does not affect his right to 
review by the Supreme Court (now the Court of 
Appeals). State v. Rhinehart, 267 N.C. 470, 148 
S.E.2d 651 (1966). 

Applied in Jernigan v. State, 279 N.C. 556, 


to Review of Post-Conviction Relief 184 S.E.2d 259(1971). 

§ 148-62. Discretionary revocation of parole upon conviction of crime. — 
If any parolee, while being at large upon parole, shall commit a new or fresh 
crime, and shall enter a plea of guilty or be convicted thereof in any court of 
record, then, in that event, his parole may be revoked according to the 
discretion of the Board of Paroles and at such time as the Board of Paroles may 
think proper. If such parolee, while being at large upon parole, shall commit a 
new or fresh crime and shall have his parole revoked, as provided above, he 
shall be subject, in the discretion of the Board of Paroles, to serve the 
remainder of the first or original sentence upon which his parole was granted, 
after the completion or termination of the sentence for said new or fresh crime. 
Said remainder of the original sentence shall commence from the termination 
of his liability upon said sentence for said new or fresh crime. The Board of 
Paroles, however, may, in its discretion, direct that said remainder of. the 
original sentence shall be served concurrently with said second sentence for 
said new or fresh crime. (1935, c. 414, s. 12; 1951, c. 947, s. 2; 1955, c. 867, s. 12.) 

This section does not violate the question as to constitutional validity can 
Constitution of North Carolina. Jernigan v. validly be raised. Jernigan v. State, 10 N.C. 
State, 279 N.C. 556, 184 S.E.2d 259 (1971). App. 562, 179 S.E.2d 788 (1971), aff’d, 279 N.C. 

As to the mandate portion of this section, no 556, 184 S.B.2d 259 (1971). 
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This section is not a criminal law in the 
sense that it defines or prohibits a specific 
crime and imposes a_ penalty for its 
commission. Jernigan v. State, 279 N.C. 556, 
184 S.E.2d 259 (1971). 

But Relates to Administration of Sentences 
after Prisoner’s Parole Is Revoked. — This 
section relates to the administration by the 
Board of Paroles of a prisoner’s several 
criminal sentences after his parole has been 
revoked upon conviction of a new crime. 
Jernigan v. State, 279 N.C. 556, 184 S.E.2d 259 
(1971). 

Legislature May Establish Parole System.— 
In the division of governmental authority the 
“legislature has exclusive power to determine 
the penalogical system of the State. It alone can 
prescribe the punishment for crime. It may 
therefore establish a parole system.” Jernigan 
v. State, 279 N.C. 556, 184 S.E.2d 259 (1971). 

And Administration of Parole System May 
Be Delegated. — The granting of parole and the 
supervision of parolees are purely admin- 
istrative functions, and accordingly may be 
intrusted by the legislature to nonjudicia! 
agencies. Jernigan v. State, 279 N.C. 556, 184 
S.E.2d 259 (1971). 

Petitioner’s contention, that the legislature 
has provided no standards to guide the Board of 
Paroles in determining whether a _ parole 
violator shall serve his original sentence 
concurrently with his new sentence or at the 
completion of it and that this failure nullifies 
the purported grant of authority under this 
section, cannot be sustained. Jernigan v. State, 
279 N.C. 556, 184 8.E.2d 259 (1971). 

This section embodies two legislative 
declarations. The first is a mandate that 
service of the remainder of the original 
sentence of one whose parole has been revoked 
by the Parole Board after his plea of guilty or 
conviction of an offense committed while at 
liberty on parole “shall commence from the 
termination of his liability upon said sentence 
for said new or fresh crime.” The second is the 
portion of the statute which grants the Parole 
Board the power, in its discretion, to direct that 
the remainder of the original sentence shall be 
served concurrently with the sentence imposed 
for the new crime. Jernigan v. State, 10 N.C. 
App. 562, 179 S.E.2d 788 (1971), aff’d, 279 N.C. 
556, 184 S.E.2d 259 (1971). 

Power to Grant and to Revoke Paroles 
Originally Was Function of Executive Branch. 
— In this State the power to grant and to 
revoke paroles developed originally as a 
function of the executive branch of the 
government. Jernigan v. State, 10 N.C. App. 
562, 179 S.E.2d 788 (1971), aff’d, 279 N.C. 556, 
184 S.E.2d 259 (1971). 

Purpose of Parole. — Parole is intended to be 
a means of restoring offenders who are good 
social risks to society; to afford the unfortunate 
another opportunity by clemency — under 
guidance and control of the Board. Jernigan v. 
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State, 10 N.C. App. 562, 179 S.E.2d 788 (1971), 
aff'd, 279 N.C. 556, 184 S.E.2d 259 (1971). 

Granting Discretionary Power to Board 
Does Not Constitute Assignment of Judicial 
Power. — This section, insofar as it grants 
discretionary power to the Board of Paroles, is 
not an assignment of judicial power to the 
Board of Paroles in contravention of N.C. 
Const., Art. IV, § 1, and Art. I, § 6. Jernigan v. 
State, 10 N.C. App. 562, 179 S.E.2d 788 (1971), 
aff'd, 279 N.C. 556, 184 S$>#.2d. 259 (1971). 

Rigid Guidelines Neither Necessary Nor 
Desirable. — In the matter of paroles, which 
historically, in this State at least, has been 
considered a function of the executive branch 
and which by its nature involves evaluation of a 
large number of intangibles, rigid guidelines 
are neither necessary nor desirable. Jernigan v. 
State, 10 N.C. App. 562, 179 S.E.2d 788 (1971), 
aff'd, 279 N.C. 556, 184 S.E.2d 259 (1971). 

Adequate Standards for Exercise of 
Discretion Provided. — This section does not 
deprive a defendant of liberty other than by the 
law of the land in that it fails to provide 
adequate standards to guide the Board of 
Paroles in exercise of the discretionary power 
granted to it. Jernigan v. State, 10 N.C. App. 
562, 179 S.E.2d 788 (1971), aff’d, 279 N.C. 556, 
184 S.E.2d 259 (1971). 

Matters Which Parole Board Should 
Consider. — The legislature specified in § 
148-60 the matters to which the Parole Board 
should give “due consideration” in exercising its 
discretion at the time of granting parole, and 
the same matters should be considered by the 
Board when exercising its discretionary power 
under this section to revoke a parole and to 
determine when service of the remainder of the 
sentence upon which parole was granted shali 
commence. Jernigan v. State, 10 N.C. App. 562, 
179 S.E.2d 788 (1971), aff'd, 279 N.C. 556, 184 
S.E.2d 259 (1971). 

Primary Consideration Should Be Welfare 
of Society. — In determining whether the 
sentence of a parole violator shall run 
concurrently or consecutively it is implicit in 
this section that the Board’s_ primary 
consideration shall be the “welfare of society.” 
Jernigan v. State, 279 N.C. 556, 184 S.E.2d 259 
(1971). 

Parole Violator Can Be Required to Serve 
More Than Punishment for Offense 
Committed While on Parole. — Uniess a parole 
violator can be required to serve some time in 
prison in addition to that imposed for an 
offense committed while on parolz, he not only 
escapes punishment for the unexpired portion 
of his origina] sentence, but the disciplinary 
power of the Board will be practically nullified. 
Jernigan v. State, 10 N.C. App. 562, 179 S.E.2d 
788 (1971), aff'd, 279 N.C. 556, 184 S.E.2d 259 
(1971). 

Board May Revoke Parole without 
Deprivation of Court’s Power to Sentence. — 
Where the defendant is still on parole at the 


§ 148-63 


time he is convicted and sentenced for a new 
crime committed by him while on parole, the 
Board of Paroles may revoke the parole in its 
discretion, and there is no unconstitutional 
deprivation of the court’s sentencing power in 
the additional discretion granted the Board by 
this section to determine whether the 
remainder of the first sentence must be served 
consecutively or concurrently with service of 
the second sentence. Jernigan v. State, 10 N.C. 
App. 562, 179 S.E.2d 788 (1971), aff'd, 279 N.C. 
556, 184 S.E.2d 259 (1971). 

No Ironclad Right That Two Sentences 
Shall Run Concurrently. — The general pre- 
sumption that two or more sentences shall 
run concurrently unless a statute or the court 
imposing the later sentences clearly specifies 
otherwise, gives rise to  no_ ironclad 
constitutional right that they must in all cases 
do so. Jernigan v. State, 10 N.C. App. 562, 179 
S.E.2d 788 (1971), aff'd, 279 N.C. 556, 184 
S.E.2d 259 (1971). 

Consecutive Sentence May Be Provided for 
Offense While on Parole. — A legislative body 
is not inhibited from providing that a sentence 
for an offense committed while at liberty on 
paroie shall run consecutively with the 
unexpired portion of an original or prior term. 
Any such enactment is not in conflict with the 
inherent judicial power to impose consecutive 
or concurrent sentences. Jernigan v. State, 10 
N.C. App. 562, 179 S.E.2d 788 (1971), aff'd, 279 
N.C. 556, 184 S.E.2d 259 (1971). 

Although Sentencing Judge Cannot Make 
Second Sentence Consecutive or Concurrent. 
— Where the defendant is still on parole at the 
time he is convicted and sentenced for a new 
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crime committed by him while on parole, he is 
not under an active sentence at the time the 
second sentence is imposed, but has been 
released in the discretion of the Parole Board, 
and the second sentence cannot be made by the 
sentencing judge to be consecutive or 
concurrent to a sentence which is not then in 
effect. Jernigan v. State, 10 N.C. App. 562, 179 
S.E.2d 788 (1971), aff’d, 279 N.C. 556, 184 
S.E.2d 259 (1971). 

Legislature Has Delegated Option of 
Prescribing Order of Multiple Sentences to 
Board of Paroles. — The legislature may 
prescribe the order in which multiple sentences 
are to be served, and it has given the Board of 
Paroles the option of so doing when it revokes a 
parole under this section. Jernigan v. State, 279 
N.C. 556, 184 S.E.2d 259 (1971). 

Challenge of Order of Board of Paroles. — 
The Declaratory Judgment Act is. an 
appropriate means whereby a prisoner who is 
currently serving a valid sentence for a crime 
committed during his parole may challenge an 
order of the Board of Paroles under this section 
providing that the remainder of the sentence 
upon which the parole was revoked shall be 
served at the completion of the sentence for the 
crime committed during the parole. Jernigan v. 
State, 279 N.C. 556, 184 S.E.2d 259 (1971). 

Board of Paroles Not Authorized to Require 
Youthful Offender Conditionally Released to 
Serve the Remainder of His Sentence When 
He Commits a New Offense. — See opinion 
of Attorney General to Mr. George W. 
Randall, Secretary, Department of Social Re- 
habilitation and Control, 41 N.C.A.G. 868 (1972). 


§ 148-63. Arrest powers of police officers. — Any officer who is 
authorized to make arrests of fugitives from justice shall have full authority 
and power to arrest any parolee whose parole has been revoked. (1935, c. 414, s. 
133 


§ 148-64. Cooperation of prison and parole officials and employees. — 
The officials and employees of the Department of Correction and the Board of 
Paroles and its officers and employees shall at all times cooperate with and 
furnish each other such information and assistance as will promote the 
purposes of this Chapter and the purposes for which these agencies were 
established. The Board of Paroles and its staff shall have free access to all 
prisoners. (1935, c. 414, s. 14; 1955, c. 867, s. 7; 1967, c. 996, ss. 11, 15.) 

Quoted in Goble v. Bounds, 281 N.C. 307, 188 
S.E.2d 347 (1972). 


§ 148-65: Repealed by Session Laws 1955, c. 867, s. 13. 


ARTICLE 4A. 
Out-of-State Parolee Supervision. 


§ 148-65.1. Governor to execute compact; form of compact. — The 
Governor of this State is hereby authorized and directed to execute a compact 
on behalf of the State of North Carolina with any of the United States legally 
joining therein in the form substantially as follows: 

A compact entered into by and among the contracting states, signatories 
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hereto, with the consent of the Congress of the United States of America, 
granted by an act entitled “An Act granting the consent of Congress to any two 
or more states to enter into agreements or compacts for cooperative effort and 
mutual assistance in the prevention of crime and for other purposes.” 

The contracting states solemnly agree: 

(1) That it shall’ be competent for the duly constituted judicial and 
administrative authorities of a state party to this compact (herein 
called “sending state’), to permit any person convicted of an offense 
within such state and placed on probation or released on parole to 
reside in any other state party to this compact (herein called “receiv- 
ing state”), while on probation or parole, if 
a. Such person is in fact a resident of or has his family residing 

within the receiving state and can obtain employment there; 

b. Though not a resident of the receiving state and not having his 
family residing there, the receiving state consents to such person 
being sent there. 

Before granting such permission, opportunity shall be granted 
to the receiving state to investigate the home and prospective em- 
ployment of such person. 

A resident of the receiving state, within the meaning of this 
section, 1s one who has been an actual inhabitant of such state contin- 
uously for more than one year prior to his coming to the sending 
state and has not resided within the sending state more than 
six continuous months immediately preceding the commission 
of the offense for which he has been convicted. 

(2) That each receiving state will assume the duties of visitation of and 
supervision over probationers or parolees of any sending state and in 
the exercise of those duties will be governed by the same standards 
that prevail for its own probationers and parolees. 

(3) That duly accredited officers of a sending state may at all times enter a 
receiving state and there apprehend and retake any person on 
probation or parole. For that purpose no formalities will be required 
other than establishing the authority of the officer and the identity of 
the person to be retaken. All legal requirements to obtain extradition 
of fugitives from justice are hereby expressly waived on the part of 
states party hereto, as to such persons. The decision of the sending 
state to retake a person on probation or parole shall be conclusive 
upon and not reviewable within the receiving state; provided, 
however, that if at the time when a state seeks to retake a probationer 
or parolee there should be pending against him within the receiving 
state any criminal charge, or he should be suspected of having com- 
mitted within such state a criminal offense, he shall not be retaken 
without the consent of the receiving state until discharged from 
prosecution or from imprisonment for such offense. 

(4) That the duly accredited officers of the sending state will be permitted 
to transport prisoners being retaken through any and all states 
parties to this compact, without interference. 

(5) That the governor of each state may designate an officer who, acting 
jointly with like officers of other contracting states, if and when 
appointed, shall promulgate such rules and regulations as may be 
deemed necessary to more effectively carry out the terms of this 
compact. 

(6) That this compact shall become operative immediately upon its 
execution by any state as between it and any other state or states so 
executing. When executed it shall have the full force and effect of law 
within such state, the form of execution to be in accordance with the 
laws of the executing state. 

(7) That this compact shall continue in force and remain binding upon 
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each executing state until renounced by it. The duties and obligations 
hereunder of a renouncing state shall continue as to parolees or 
probationers residing therein at the time of withdrawal until retaken 
or finally discharged by the sending state. Renunciation of this 
compact shall be by the same authority which executed it, by sending 
six months’ notice in writing of its intention to withdraw from the 
compact to the other state party hereto. (1951, c. 1187, s. 1.) 
State Government Reorganization. — The Rehabilitation and Control by § 1434-170, 
administration of parolee supervision compacts enacted by Session Laws 1971, c. 864. 
was transferred to the Department of Social 


§ 148-65.2. Title of Article. — This Article may be cited as the “Uniform 
Act for Out-of-State Parolee Supervision.” (1951, c. 1187, s. 2.) 


ARTICLE 9. 
Farming Out Convicts. 


§ 148-66. Cities and towns and Board of Agriculture may contract for 
prison labor. — The corporate authorities of any city or town may contract in 
writing with the State Department of Correction for the employment of 
convicts upon the highways or streets of such city or town, and such con- 
tracts when so exercised shall be valid and enforceable against such city or 
town, and the Attorney General may prosecute an action in the Superior 
Court of Wake County in the name of the State for their enforcement. 

The Board of Agriculture of the State of North Carolina is hereby autho- 
rized and empowered to contract, in writing, with the State Department of 
Correction for the employment and use of convicts under its supervision to be 
worked on the State test farms and/or State experimental stations. (1881, c. 
Dies Godessa34490 sRevenss 0410 £GR Om san (oom 9256 Co 65 MYO cro 2s: 
Dosa se- 1128s 918701943 8e2 605 Sle 9576 6334995) 1021 967.62996,1s2132) 


Editor’s Note. — For comment on the 1943 Cited in Watson v. City of Durham, 207 N.C. 
amendment, see 21 N.C.L. Rev. 3338. 624, 178 S'E. 218 (1935). 


§ 148-67. Hiring to cities and towns and State Board of Agriculture. — 
The State Department of Correction shall in their discretion, upon application 
to them, hire to the corporate authorities of any city or town for the purposes 
specified in § 148-66, such convicts as are mentally and physically capable of 
performing the work or labor contemplated and are not at the time of such 
application hired or otherwise engaged in labor under the direction of the 
Department; but the convicts so hired for services shall be fed, clothed and 
quartered while so employed by the Department. 

Upon application to it, it shall be the duty of the State Department of 
Correction, in its discretion, to hire to the Board of Agriculture of the State of 
North Carolina for the purposes of working on the State test farms and/or 
State experimental stations, such convicts as may be mentally and physically 
capable of performing the work or labor contemplated; but the convicts so 
hired for services under this paragraph shall be fed, clothed and quartered 
while so employed by the State Department of Correction. (1881, ¢c. 127, s. 2; 
pers 400: Revs. 4 blaiG tose (og o2o 4. 00 9b lec Ad: s235.019338) ce 
Mi gee elo 452C:.005 15,1 o0L90 lee 40 Sieh) 1967 C2996 touah3s) 


§ 148-68. Payment of contract price; interest; enforcement of contracts. 
— The corporate authorities of any city or town so hiring convicts shall pay 
into the treasury of the State for the labor of any convict so hired such sum or 
sums of money at such time or times as may be agreed upon in the contract of 
hire; and if any such city or town fails to pay the State money due for such 
hiring, the same shall bear interest from the time it is due until paid at the rate 
of six percent (6%) per annum; and an action to recover the same may be 
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instituted by the Attorney General in the name of the State in the courts of 
Wake County. (1881, c. 127, s. 8; Code, s. 3451; Rev., s. 5412; C.S., s. 7760; 1925, 
c. 163; 1931, c. 145, s. 35.) 


§ 148-69. Agents; levy of taxes; payment of costs and expenses. — The 
corporate authorities of any city or town so hiring convicts may appoint and 
remove at will all such necessary agents to superintend the construction or 
improvement of such highways and streets as they may deem proper, or to pay 
the costs and expenses incident to such hiring may levy taxes and raise money 
as in other respects. (1881, c. 127, s. 4; Code, s. 3452; Rev., s. 5413; C.S., s. 7761; 
1925;¢., 163" 1931c. 140% oon) 


§ 148-70. Management and care of convicts; prison industries; 
disposition of products of convict labor. — The State Department of 
Correction in all contracts for labor shall provide for feeding and clothing the 
convicts and shall maintain, control and guard the quarters in which the 
convicts live during the time of the contracts; and the Department shall 
provide for the guarding and working of such convicts under its sole 
supervision and control. The Department may make such contracts for the hire 
of the convicts confined in the State prison as may in its discretion be proper 
and will promote the purpose and duty to make the State prison as nearly 
self-supporting as is consistent with the purposes of its creation, as set forth in 
Sec. 11, Article XI of the Constitution. The Department may use the labor of 
convicts confined in the State prison in such work on farms, in manufacturing, 
either within or without the State prison, as the Department may find proper 
and profitable to be carried on by the State prison; and the Department may 
dispose of the products of the labor of the convicts, either in farming or in 
manufacturing or in other industry at the State prison, to or for any public 
institution owned, managed, or controlled by the State, or to or for any county, 
city or town in the State; and the Department may sell or dispose of the same 
elsewhere and in the open markets or otherwise, as in its discretion may seem 
profitable. 

All departments, institutions and agencies of this State which are supported 
in whole or in part by the State shall give preference to Department of 
Correction products in purchasing articles and commodities which these 
departments, institutions, and agencies require and which are manufactured or 
produced within the State prison system and offered for sale to them by the 
Department of Correction, and no article or commodity available from the 
Department of Correction shall be purchased by any such State department, 
institution, or agency from any other source without permission of the board of 
award provided for in G.S. 143-52, unless the prison product does not meet the 
standard specifications and the reasonable requirements of the department, 
institution, or agency as determined by the board of award, or the requisition 
cannot be complied with because of an insufficient supply of the articles or 
commodities required. The provisions of Article 3 of Chapter 143 of the General 
Statutes respecting contracting for the purchase of all supplies, materials and 
equipment required by the State government or any of its departments, 
institutions or agencies under competitive bidding shall not apply to articles or 
commodities available from the Department of Correction, but the Department 
of Correction shall be required to keep the price of such articles or commodities 
substantially in accord with that paid by governmental agencies for similar 
articles and commodities of equivalent quality as determined by the board of 
award or with competitive bids which the board of award may in its discretion 
require, taking into consideration the best interest of the State as a whole. 
(1997; G2 2864s) 2s orare er Ge Ss, 1 log 1925) Co 1lOa. OGL. C. ia eee 
1983"c. IZ isa eloped oe 105 1 9oorew (Us 2 Luar GC. 9078.1} 

Editor’s Note. — The reference to the There is no corresponding provision in the 
Constitution in this section is to the — present Constitution. 

Constitution adopted in 1868, as amended. 
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ARTICLE 5A. 
Prison Labor for Farm Work. 
§§ 148-70.1 to 148-70.7: Repealed by Session Laws 1957, c. 349, s. 11. 


Editor’s Note. — For comment on the re- 
pealed sections, see 21 N.C.L. Rev. 3383. 


ARTICLE 6. 
Reformatory. 
8§ 148-71 to 148-73: Repealed by Session Laws 1947, c. 262, s. 3. 


ARTICLE 7. 
Records, Statistics, Research and Planning. 


§ 148-74. Records Section. — Case records and related materials compiled 
for the use of the Commissioner of Correction and the Board of Paroles shall be 
maintained in a single central file system designed to minimize duplication and 
maximize effective use of such records and materials. When an individual is 
committed to the State prison system after a period on probation, the 
probation files on that individual shall be made a part of the combined files 
used by the Department of Correction and the Board of Paroles. The Director 
of Probation shall cooperate with the Commissioner of Correction and the 
chairman of the Board of Paroles in joint efforts aimed at developing accurate 
and comprehensive case records on individual offenders. The administration of 
the Records Section shall be under the control and direction of the Director of 
Probation, the Commissioner of Correction, and the chairman of the Board of 
Paroles. (1925, c. 228, s. 1; 1953, c. 55, ss. 2, 4; 1967, c. 996, s. 12.) 


Cross Reference. — For statute affecting 





Inmate Involved. — Prison records are 


this Article, as previously written, see § 114-18. 
Access to Prison Records. — Prison records 
are confidential and only named parties have 
access to them. Goble v. Bounds, 13 N.C. App. 
579, 186 8.E.2d 638 (1972). 
Does Not Include Inspection by Public or 


confidential and are not subject to inspection by 
the public or by the inmate involved. Goble v. 
Bounds, 13 N.C. App. 579, 186 S.E.2d 638 
(1972). 

Cited in Chapman v. State, 4 N.C. App. 488, 
166 S.E.2d 873 (1969). 


§ 148-75: Repealed by Session Laws 1963, c. 1174, s. 5. 


§ 148-76. Duties of Records Section. — The Records Section shall maintain 
the combined case records and receive and collect fingerprints, photographs, 
and other information to assist in locating, identifying, and keeping records of 
criminals. The information collected shall be classified, compared, and made 
available to law-enforcement agencies, courts, correctional agencies, or other 
officials requiring criminal identification, crime statistics, and other 
information respecting crimes and criminals. (1925, c. 228, s. 3; 1958, c. 55, s. 4; 
1967, c: 996;'s. 12.) 


Access to Prison Records. — Prison records 
are confidential and only named parties have 
access to them. Goble v. Bounds, 13 N.C. App. 
579, 186 S.E.2d 638 (1972). 

Does Not Include Inspection by Public or 





Inmate Involved. — Prison records are 
confidential and are not subject to inspection by 
the public or by the inmate involved. Goble v. 
Bounds, 138 N.C. App. 579, 186 S.E.2d 638 
(1972). 


§ 148-77. Statistics, research, and planning. In order to facilitate 
regular improvement in the structure, administration, and programs of the 
Department of Correction, there shall be established within the Department 
organizational units responsible for statistics, research, and planning. The 
Department of Correction may cooperate with and seek the cooperation of 
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public and private agencies, institutions, officials, and individuals in the 
development and conduct of programs to compile and analyze statistics and to 
conduct research in criminology and correction. (1925, c. 228, s. 4; 1967, c. 996, 
s. 12.) 


§ 148-78. Reports. — The Commissioner of Correction may prepare and 
release reports on the work of the Department of Correction, including 
statistics and other data, accounts of research, and recommendations for 
legislation: (19257 G, 228.5. 0; 1958, Crob, 3. 4:1967,c, 9967 s2.123} 


§ 148-79: Repealed by Session Laws 1965, ¢c. 1049, s. 2. 


Cross Reference. — For present provisions fingerprints and photographs of suspects and 
authorizing chiefs of police and sheriffs to take convicts, see § 114-19. 


§ 148-80. Seal of Records Section; certification of records. — A seal shall 
be provided to be affixed to any paper, record, copy or form or true copy of any 
of the same in the files or records of the Records Section, and when so certified 
under seal by the duly appointed custodian, such record or copy shall be 
admitted as evidence in any court of the State. (1925, c. 228, s. 7; 1953, c. 55, s. 
AsO MCno9G, Selce 


§ 148-81: Repealed by Session Laws 1965, ¢c. 1049, s. 2. 


ARTICLE 8. 
Compensation to Persons Erroneously Convicted of Felonies. 


§ 148-82. Provision for compensation. — Any person who, having been 
convicted of felony and having been imprisoned therefor in a State prison of 
this State, and who was thereafter or who shall hereafter be pardoned by the 
Governor upon the grounds that the crime with which he was charged either 
was not committed at all or was not committed by him, may as hereinafter 
provided present by petition a claim against the State for the pecuniary loss 
sustained by him through his erroneous conviction and imprisonment. (1947, c. 
465, s. 1.) 

Editor’s Note. — For a brief comment on 
this article, see 25 N.C.L. Rev. 403. 


§ 148-83. Form, requisites and contents of petition; nature of hearing. — 
Such petition shall be addressed to the Board of Paroles, and must include a 
full statement of the facts upon which the claim is based, verified in the 
manner provided for verifying complaints in civil actions, and it may be 
supported by affidavits substantiating such claim. Upon its presentation the 
Board of Paroles shall fix a time and a place for a hearing, and shall mail notice 
to the claimant, and shall notify the Attorney General, at least 15 days before 
the time fixed therefor. (1947, c. 465, s. 2; 1963, c. 1174, s. 4.) 


§ 148-84. Evidence; action by Board of Paroles; payment and amount of 
compensation. — At the hearing the claimant may introduce evidence in the 
form of affidavits to support the claim, and the Attorney General may 
introduce counter affidavits in refutation. If the Board of Paroles finds from 
the evidence that the claimant was pardoned for the reason that the crime was 
not committed at all, or was not committed by the claimant, and that the 
claimant has been vindicated in connection with the alleged offense for which 
he was imprisoned; and that he has sustained pecuniary loss through such 
erroneous conviction and imprisonment, the Board of Paroles shall report the 
facts, together with his conclusions and recommendations to the Governor, and 
the Governor, with the approval of the Council of State, may pay to the 
claimant out of the Contingency and Emergency Fund, or out of any other 
available State fund, such amounts as may partially compensate the claimant 
for such pecuniary loss as he may be found to have suffered by reason of his 
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erroneous conviction and imprisonment, such compensation not to be in excess 
of five hundred dollars ($500.00) for each year of such imprisonment actually 
served; and in no event shall such compensation exceed a total amount of five 
thousand dollars ($5,000). (1947, c. 465, s. 3; 1963, c. 1174, s. 4.) 


ARTICLE 9. 
Prison Advisory Council. 
§§ 148-85 to 148-88: Repealed by Session Laws 1957, c. 349, s. 11. 


ARTICLE 10. 
Interstate Agreement on Detainers. 


§ 148-89. Agreement on Detainers entered into; form and contents. — 
This Agreement on Detainers is hereby enacted into law and entered into by 
this State with all other jurisdictions legally joining therein in the form 
substantially as follows: The contracting states solemnly agree: 


Article I 


The party states find that charges outstanding against a prisoner, detainers 
based on untried indictments, informations or complaints, and difficulties in 
securing speedy trial of persons already incarcerated in other jurisdictions, 
produce uncertainties which obstruct programs of prisoner treatment and 
rehabilitation. Accordingly, it is the policy of the party states and the purpose 
of this agreement to encourage the expeditious and orderly disposition of such 
charges and determination of the proper status of any and all detainers based 
on untried indictments, informations or complaints. The party states also find 
that proceedings with reference to such charges and detainers, when 
emanating from another jurisdiction, cannot properly be had in the absence of 
cooperative procedures. It is the further purpose of this agreement to provide 
such cooperative procedures. 


Article II 
As used in this agreement: 


(a) “State” shall mean a state of the United States; the United States of 
America; a territory or possession of the United States; the District of 
Columbia; the Commonwealth of Puerto Rico. 

(b) “Sending state” shall mean a state in which a prisoner is incarcerated at 
the time that he initiates a request for final disposition pursuant to Article III 
hereof or at the time that a request for custody or availability is initiated 
pursuant to Article IV hereof. 

(c) “Receiving state” shall mean the state in which trial is to be had on an 
indictment, information or complaint pursuant to Article III or Article IV 
hereof. 


Article III 


(a) Whenever a person has entered upon a term of imprisonment in a penal 
or correctional institution of a party state, and whenever during the 
continuance of the term of imprisonment there is pending in any other party 
state any untried indictment, information or complaint on the basis of which a 
detainer has been lodged against the prisoner, he shall be brought to trial 
within 180 days after he shall have caused to be delivered to the prosecuting 
officer and the appropriate court of the prosecuting officer’s jurisdiction 
written notice of the place of his imprisonment and his request for a final 
disposition to be made of the indictment, information or complaint: Provided 
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that for good cause shown in open court, the prisoner or his counsel being 
present, the court having jurisdiction of the matter may grant any necessary or 
reasonable continuance. The request of the prisoner shall be accompanied by a 
certificate of the appropriate official having custody of the prisoner, stating the 
term of commitment under which the prisoner is being held, the time already 
served, the time remaining to be served on the sentence, the amount of good 
time earned, the time of parole eligibility of the prisoner, and any decisions of 
the state parole agency relating to the prisoner. 

(b) The written notice and request for final disposition referred to in 
paragraph (a) hereof shall be given or sent by the prisoner to the warden, 
commissioner of corrections or other official having custody of him, who shall 
promptly forward it together with the certificate to the appropriate 
prosecuting official and court by registered or certified mail, return receipt 
requested. 

(c) The warden, commissioner of corrections or other official having custody 
of the prisoner shall promptly inform him of the source and contents of any 
detainer lodged against him and shall also inform him of his right to make a 
request for final disposition of the indictment, information or complaint on 
which the detainer is based. 

(d) Any request for final disposition made by a prisoner pursuant to 
paragraph (a) hereof shall operate as a request for final disposition of all 
untried indictments, informations or complaints on the basis of which 
detainers have been lodged against the prisoner from the state to whose 
prosecuting official the request for final disposition is specifically directed. The 
warden, commissioner of corrections or other official having custody of the 
prisoner shall forthwith notify all appropriate prosecuting officers and courts 
in the several jurisdictions within the state to which the prisoner’s request for 
final disposition is being sent of the proceeding being initiated by the prisoner. 
Any notification sent pursuant to this paragraph shall be accompanied by 
copies of the prisoner’s written notice, request and the certificate. If trial is not 
had on any indictment, information or complaint contemplated hereby prior to 
the return of the prisoner to the original place of imprisonment, such 
indictment, information or complaint shall not be of any further force or effect, 
and the court shall enter an order dismissing the same with prejudice. 

(e) Any request for final disposition made by a prisoner pursuant to 
paragraph (a) hereof shall also be deemed to be a waiver of extradition with 
respect to any charge or proceeding contemplated thereby or included therein 
by reason of paragraph (d) hereof, and a waiver of extradition to the receiving 
state to serve any sentence there imposed upon him, after completion of his 
term of imprisonment in the sending state. The request for final disposition 
shall also constitute a consent by the prisoner to the production of his body in 
any court where his presence may be required in order to effectuate the 
purposes of this agreement and a further consent voluntarily to be returned to 
the original place of imprisonment in accordance with the provisions of this 
agreement. Nothing in this paragraph shall prevent the imposition of a 
concurrent sentence if otherwise permitted by law. 

(f) Escape from custody by the prisoner subsequent to his execution of the 
request for final disposition referred to in paragraph (a) hereof shall void the 
request. 


Article IV 


(a) The appropriate officer of the jurisdiction in which an untried 
indictment, information or complaint is pending shall be entitled to have a 
prisoner against whom he has lodged a detainer and who is serving a term of 
imprisonment in any party state made available in accordance with Article 
V(a) hereof upon presentation of a written request for temporary custody or 
availability to the appropriate authorities of the state in which the prisoner is 


570 


§ 148-89 CH. 148. STATE PRISON SYSTEM § 148-89 


incarcerated: Provided that the court having jurisdiction of such indictment, 
information or complaint shall have duly approved, recorded and transmitted 
the request: And provided further that there shall be a period of 30 days after 
receipt by the appropriate authorities before the request be honored, within 
which period the governor of the sending state may disapprove the request for 
temporary custody or availability, either upon his own motion or upon motion 
of the prisoner. 

(b) Upon receipt of the officer’s written request as provided in paragraph (a) 
hereof, the appropriate authorities having the prisoner in custody shall furnish 
the officer with a certificate stating the term of commitment under which the 
prisoner is being held, the time already served, the time remaining to be served 
on the sentence, the amount of good time earned, the time of parole eligibility 
of the prisoner, and any decisions of the state parole agency relating to the 
prisoner. Said authorities simultaneously shall furnish all other officers and 
appropriate courts in the receiving state who have lodged detainers against the 
prisoner with similar certificates and with notices informing them of the 
request for custody or availability and of the reasons therefor. 

(c) In respect of any proceeding made possible by this Article, trial shall be 
commenced within 120 days of the arrival of the prisoner in the receiving state, 
but for good cause shown in open court, the prisoner or his counsel being 
present, the court having jurisdiction of the matter may grant any necessary or 
reasonable continuance. 

(d) Nothing contained in this Article shall be construed to deprive any 
prisoner of any right which he may have to contest the legality of his delivery 
as provided in paragraph (a) hereof, but such delivery may not be opposed or 
denied on the ground that the executive authority of the sending state has not 
affirmatively consented to or ordered such delivery. 

(e) If trial is not had on any indictment, information or complaint 
contemplated hereby prior to the prisoner’s being returned to the original place 
of imprisonment pursuant to Article V(e) hereof, such indictment, information 
or complaint shall not be of any further force or effect, and the court shall 
enter an order dismissing the same with prejudice. 


Article V 


(a) In response to a request made under Article III or Article IV hereof, the 
appropriate authority in a sending state shall offer to deliver temporary 
custody of such prisoner to the appropriate authority in the state where such 
indictment, information or complaint is pending against such person in order 
that speedy and efficient prosecution may be had. If the request for final 
disposition is made by the prisoner, the offer of temporary custody shall 
accompany the written notice provided for in Article III of this agreement. In 
the case of a federal prisoner, the appropriate authority in the receiving 
state shall be entitled to temporary custody as provided by this agreement 
or to the prisoner’s presence in federal custody at the place for trial, 
whichever custodial arrangement may be approved by the custodian. 


(b) The officer or other representative of a state accepting an offer of 
temporary custody shall present the following upon demand: 

(1) Proper identification and evidence of his authority to act for the state 
into whose temporary custody the prisoner is to be given. 

(2) A duly certified copy of the indictment, information or complaint on 
the basis of which the detainer has been lodged and on the basis of 
an the request for temporary custody of the prisoner has been 
made. 

(c) If the appropriate authority shall refuse or fail to accept temporary 
custody of said person, or in the event that an action on the indictment, 
information or complaint on the basis of which the detainer has been lodged is 
not brought to trial within the period provided in Article III or Article IV 
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hereof, the appropriate court of the jurisdiction where the indictment, 
information or complaint has been pending shall enter an order dismissing the 
same with prejudice, and any detainer based thereon shall cease to be of any 
force or effect. 

(d) The temporary custody referred to in this agreement shall be only for the 
purpose of permitting prosecution on the charge or charges contained in one or 
more untried indictments, informations or complaints which form the basis of 
the detainer or detainers or for prosecution on any other charge or charges 
arising out of the same transaction. Except for his attendance at court and 
while being transported to or from any place at which his presence may be 
required, the prisoner shall be held in a suitable jail or other facility regularly 
used for persons awaiting prosecution. 

(e) At the earliest practicable time consonant with the purposes of this 
agreement, the prisoner shall be returned to the sending state. 

(f) During the continuance of temporary custody or while the prisoner is 
otherwise being made available for trial as required by this agreement, time 
being served on the sentence shall continue to run but good time shall be 
earned by the prisoner only if, and to the extent that, the law and practice of 
the jurisdiction which imposed the sentence may allow. 

(g) For all purposes other than that for which temporary custody as 
provided in this agreement is exercised, the prisoner shall be deemed to remain 
in the custody of and subject to the jurisdiction of the sending state and any 
escape from temporary custody may be dealt with in the same manner as an 
escape from the original place of imprisonment or in any other manner 
permitted by law. 

(h) From the time that a party state receives custody of a prisoner pursuant 
to this agreement until such prisoner is returned to the territory and custody of 
the sending state, the state in which the one or more untried indictments, 
informations or complaints are pending or in which trial is being had shall be 
responsible for the prisoner and shall also pay all costs of transporting, caring 
for, keeping and returning the prisoner. The provisions of this paragraph shall 
govern unless the states concerned shall have entered into a supplementary 
agreement providing for a different allocation of costs and responsibilities as 
between or among themselves. Nothing herein contained shall be construed to 
alter or affect any internal relationship among the departments, agencies and 
officers of and in the government of a party state, or between a party state and 
its subdivisions, as to the payment of costs, or responsibilities therefor. 


Article VI 


(a) In determining the duration and expiration dates of the time periods 
provided in Articles III and IV of this agreement, the running of said time 
periods shall be tolled whenever and for as long as the prisoner is unable to 
stand trial, as determined by the court having jurisdiction of the matter. 

(b) No provision of this agreement, and no remedy made available by this 
agreement, shall apply to any person who is adjudged to be mentally ill. 


Article VII 


Each state party to this agreement shall designate an officer who, acting 
jointly with like officers of other party states, shall promulgate rules and 
regulations to carry out more effectively the terms and provisions of this 
agreement, and who shall provide, within and without the state, information 
necessary to the effective operation of this agreement. 


Article VIII 


This agreement shall enter into full force and effect as to a party state when 
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such state has enacted the same into law. A state party to this agreement may 
withdraw herefrom by enacting a statute repealing the same. However, the 
withdrawal of any state shall not affect the status of any proceedings already 
initiated by inmates or by state officers at the time such withdrawal takes 
effect, nor shall it affect their rights in respect thereof. 


Article IX 


This agreement shall be liberally construed so as to effectuate its purposes. 
The provisions of this agreement shall be severable and if any phrase, clause, 
sentence or provision of this agreement is declared to be contrary to the 
constitution of any party state or of the United States or the applicability 
thereof to any government, agency, person or circumstance is held invalid, the 
validity of the remainder of this agreement and the applicability thereof to any 
government, agency, person or circumstance shall not be affected thereby. If 
this agreement shall be held contrary to the constitution of any state party 
hereto, the agreement shall remain in full force and effect as to the remaining 
states and in full force and effect as to the state affected as to all severable 
matters: (1965;caZ95¥s,.1;) 


State Government Reorganization. — The 
administration of the Interstate Agreement on 
Detainers was transferred to the Department 
of Social Rehabilitation and Control by 8 
143A-169, enacted by Session Laws 1971, c. 864. 

‘“Untried Indictment, Information or 
Complaint’’. — Where a fugitive warrant was 


defendant be brought to trial within 180 days 
after he has given the appropriate notice to the 
solicitor. The State, of course, cannot control 
the fact that a jury is unable to agree upon a 
verdict and is not chargeable’ with 
responsibility under these conditions. State v. 
George, 271 N.C. 488, 156 S.E.2d 845 (1967). 


not based upon a warrant charging the offense 
of escape, but was to secure the return of the 
defendant to serve the unexpired portion of 
sentences already imposed, the defendant had 
no “untried indictment, information or 
complaint” pending against him. State v. 
Pfeifer, 11 N.C. App. 188, 180 S.E.2d 469 (1971). 

The defendant cannot complain of delay in 
his trial when caused by his own motion. 
State v. George, 271 N.C. 438, 156 S.E.2d 845 
(1967). 

Inability of Jury to Agree on Verdict. — 


Applicability of Article [V(c). — Article 
IV(c), requiring a prisoner to be tried within 
120 days after his arrival in North Carolina, 
can be invoked only when the prisoner has been 
returned to the State at the request of the 
solicitor. It does not apply where the prisoner 
was brought back to North Carolina upon his 
own request and not that of the solicitor. State 
v. George, 271 N.C. 488, 156 S.E.2d 845 (1967). 

Stated in Pitts v. North Carolina, 267 F. 
Supp. 870 (M.D.N.C. 1967). 

Cited in Pitts v. North Carolina, 395 F.2d 182 


Article III(a) of this section requires that the (4th Cir. 1968). 

§ 148-90. Meaning of “‘appropriate court’’. The phrase “appropriate 
court” as used in the Agreement on Detainers shall, with reference to the 
courts of this State, mean court of record with criminal jurisdiction. (1965, c. 
ODS 2.) 


§ 148-91. Cooperation in enforcement. — All courts, departments, 
agencies, officers and employees of this State and its political subdivisions are 
hereby directed to enforce the Agreement on Detainers and to cooperate with 
one another and with other party states in enforcing the agreement and 
effectuating its purpose. (1965, c. 295, s. 3.) 








§ 148-92. Escape from temporary custody. Any prisoner released to 
temporary custody under the provisions of the Agreement on Detainers from a 
place of imprisonment in North Carolina who shall escape or attempt to escape 
from such temporary custody, whether within or without the borders of this 
State, shall be dealt with in the same manner as if the escape or attempt to 
escape were from the original place of imprisonment. (1965, c. 295, s. 4.) 


§ 148-93. Authority and duty of official in charge of institution. — It 
shall be lawful and mandatory upon the warden or other official in charge of a 
penal or correctional institution in this State to give over the person of any 


573 


§ 148-94 CH. 148. STATE PRISON SYSTEM § 148-95 


inmate thereof whenever so required by the operation of the Agreement on 
Detainers. (1965, c. 295, s. 5.) 


§ 148-94. Designation of central administrator of and information agent 
for agreement. — The Governor is hereby authorized and empowered to 
designate the officer who shall serve as central administrator of and 
information agent for the Agreement on Detainers, pursuant to the provisions 
of Article VII of the agreement. (1965, c. 295, s. 6.) 


§ 148-95. Distribution of copies of Article. — Copies of this Article shall, 
upon its approval, be transmitted to the governor of each state, the Attorney 
General and the Administrator of General Services of the United States, and 
the Council of State governments. (1965, c. 295, s. 7.) 
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Chapter 14S. 
State Song and Toast. 


Sec. 
149-1. “The Old North State.” 
149-2. “A Toast” to North Carolina. 


§ 149-1. ‘*‘The Old North State’’. — The song known as “The Old North 
State,’ as hereinafter written, is adopted and declared to be the official song of 
the State of North Carolina, said song being in words as follows: 


“Carolina! Carolina! Heaven’s blessings attend her! 

While we live we will cherish, protect and defend her; 

Though the scorner may sneer at and witlings defame her, 

Our hearts swell with gladness whenever we name her. 
Hurrah! Hurrah! The Old North State forever! 
Hurrah! Hurrah! The good old North State! 

Though she envies not others their merited glory, 

Say, whose name stands the foremost in Liberty’s story! 

Though too true to herself e’er to crouch to oppression, 

Who can yield to just rule more loyal submission? 

Plain and artless her sons, but whose doors open faster 

At the knock of a stranger, or the tale of disaster? 

How like to the rudeness of their dear native mountains, 

With rich ore in their bosoms and life in their fountains. 

And her daughters, the Queen of the Forest resembling— 

So graceful, so constant, yet to gentlest breath trembling; 

And true lightwood at heart, let the match be applied them, 

How they kindle and flame! Oh! none know but who've tried them. 

Then let all who love us, love the land that we live in 

(As happy a region on this side of Heaven), 

Where Plenty and Freedom, Love and Peace smile before us, 

Raise aloud, raise together, the heart-thrilling chorus!” 

PEO ZH ZO wien) 


§ 149-2. ‘‘A Toast’? to North Carolina. — The song referred to as “A 
Toast” to North Carolina is hereby adopted and declared to be the official toast 
to the State of North Carolina, said toast being in words as follows: 


“Here’s to the land of the long leaf pine, 

The summer land where the sun doth shine, 

Where the weak grow strong and the strong grow great, 
Here’s to ‘Down Home,’ the Old North State! 


“Here’s to the land of the cotton bloom white, 

Where the scuppernong perfumes the breeze at night, 
Where the soft southern moss and jessamine mate, 
’Neath the murmuring pines of the Old North State! 


“Here’s to the land where the galax grows, 
Where the rhododendron’s rosette glows, 
Where soars Mount Mitchell’s summit great, 

In the ‘Land of the Sky,’ in the Old North State! 


“Here’s to the land where maidens are fair, 

Where friends are true and cold hearts rare, 

The near land, the dear land whatever fate, 

The blest land, the best land, the Old North State!” 
(1O57-exr re) 
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Chapter 150. 
Uniform Revocation of Licenses. 


Sec. Sec. 

150-1 to 150-8 [Repealed.] 150-23. Contents of decision. 

150-9. Definition of “board.” 150-24. Availability of judicial review; notice of 

150-10. Opportunity for licensee or applicant to appeal; waiver of right to appeal. 
have hearing. 150-25. Record filed by board with clerk of 

150-11. Notice of contemplated board action; superior court; contents of record. 
request for hearing; notice of 150-26. Appeal bond; stay of board order. 
hearing. 150-27. Scope of review; power of court in 

150-12. Method of serving notice of nearing. disposing of the case. 

150-13. Venue of hearing. 150-28. Power of board to reopen the case. 

150-14. Hearings public; use of trial examiner 150-29. Power of reviewing court to remand for 
or committee. hearing newly discovered evidence; 

150-15. Rights of person entitled to hearing. procedure before the board. 

150-16. Powers o: board in connection with 150-30. Appeal; no bond required of board. 
hearing. 150-31. Power of board to sue; to seek court 

150-17. Contempt procedure. action in preventing violations. 

150-18. Rules of evidence. 150-32. Declaratory judgment on validity of 

150-19. Transcript of the proceedings. rules. 

150-20. Manner and time of rendering decision. 150-33. Judicial review procedure exclusive. 

150-21. Service of written decision. 150-34. Amending and repealing. 


150-22. Procedure where person fails to request 
or appear for hearing. 


§§ 150-1 to 150-8: Repealed by Session Laws 1953, c. 1093. 


Editor’s Note. — For comment on former 
statute, see 17 N.C.L. Rev. 331; 19 N.C.L. Rev. 
438. r 





§ 150-9. Definition of ‘‘board’’. As used in this Chapter the term 
“board” shall mean the State Board of Certified Public Accountant Examiners, 
the North Carolina Board of Architecture, the State Board of Barber 
Examiners, the State Board of Chiropody Examiners, the North Carolina State 
Board of Chiropractic Examiners, the North Carolina Licensing Board for 
Contractors, the North Carolina State Board of Cosmetic Art Examiners, 
the North Carolina Pesticide Board, the Board of Examiners of Elec- 
trical Contractors, the State Board of Embalmers and Funeral Directors, the 
State Board of Registration for Engineers and Land Surveyors, the North 
Carolina Board of Nurse Examiners, and the North Carolina Board of Nurse 
Examiners Enlarged, the North Carolina Board of Opticians, the North 
Carolina State Board of Examiners in Optometry, the North Carolina 
State Board of Osteopathic Examination and Registration, the State 
Board of Examiners of Plumbing and Heating Contractors, the State 
Examining Committee of Physical Therapists, the Board of Examiners 
for Licensing Tile Contractors, the North Carolina Veterinary Medical 
Board, the North Carolina State Board of Dental Examiners, the North 
Carolina Real Estate Licensing Board, the State Board of Refrigeration 
Examiners, the North Carolina State Board of Examiners for Nursing 
Home Administrators, the North Carolina State Board of Examiners of 
Practicing Psychologists, the Water Treatment Facility Operators Board 
of Certification, the Wastewater Treatment Plant Operators Board of Cer- 
tification, and the North Carolina Board of Landscape Architects. (1953, e. 
1093; 1959; ca T2079 196%c, 452 c..910 1 sie2 ie cael OS tea Se cmnag 6. eee 
Ss: AP LOT CG. Sodas to GrlUgo Seo 

Editor’s Note. — The first 1971 amendment “State Board of Architectural Examination and 
inserted “the North Carolina Pesticide Board.” Registration,” substituted “Veterinary Medical 

The second 1971 amendment substituted Board” for “Board of Veterinary Medical 
“North Carolina Board of Architecture” for Examiners,” deleted ‘‘and” following “Nursing 
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§ 150-10 


Home Administrators,” deleted “and” preceding 
“the Wastewater Treatment,” and added “and 
the North Carolina Board of Landscape 
Architects.” 

For article on administrative evidence rules, 
see 49 N.C.L. Rev. 635 (1971). 

For note as to constitutionality of statutes 
licensing occupations, see 35 N.C.L. Rev. 473 
(1957). 

For comment on this Chapter, see 31 N.C.L. 
Rev. 378 (1953). 

Trustees of University Are Not Agency 
Governed by This Chapter. — Certiorari lies 


CH. 150. UNIFORM REVOCATION OF LICENSES 


§ 150-11 


to review an order of the board of trustees of 
the University of North Carolina affirming the 
suspension of a student from the University for 
cheating, since the board of trustees is not an 
agency in the legislative or judicial branches of 
the government, nor an agency governed by 
this Chapter, and, therefore, no other statutory 
provision exists for review of its actions. In re 
Carter, 262 N.C. 360, 1387 S.E.2d 150 (1964). 

Applied in North Carolina Bd. of Arch. y. 
Lee, 264 N.C. 602, 142 S.E.2d 643 (1965). 

Cited in In re Hawkins, 17 N.C. App. 378, 194 
S.E.2d 540 (1973). 





§ 150-10. Opportunity for licensee or applicant to have hearing. — Every 
licensee or applicant for a license, except applicants for license by comity and 
applicants for reinstatement after revocation, shall be afforded notice and an 
opportunity to be heard before the board shall have authority to take any 
action, the effect of which would be 

(1) To deny permission to take an examination for licensing for which 
application has been duly made; or 

(2) To deny a license after examination for any cause other than failure to 
pass an examination; or 

(3) To withhold the renewal of a license for any cause other than failure to 
pay astatutory renewal fee; or 

(4) To suspend a license; or 

(5) To revoke a license. (1958, c. 10938.) 


Editor’s Note. — For article’ on 
administrative evidence rules, see 49 N.C.L. 
Rev. 635 (1971). 

Chapter Inapplicable Where Renewal 
Withheld for Failure to Pay Fee. — 
Provisions of this Chapter setting forth 
uniform procedures to be followed in the 


revocation of licenses do not apply where 
renewal of a license is withheld for failure to 
pay a statutory renewal fee. Ar-Con Constr. Co. 
v. Anderson, 5 N.C. App. 12, 168 S.E.2d 18 
(1969). 

Stated in Snow v. North Carolina Bd. of 
Arch., 273 N.C. 559, 160 S.E.2d 719 (1968). 


§ 150-11. Notice of contemplated board action; request for hearing; 
notice of hearing. — (a) When a board contemplates taking any action of a 
type specified in subdivisions (1) or (2) of G.S. 150-10 it shall give to the 
applicant a written notice containing a statement: 

(1) That the applicant has failed to satisfy the board of his qualifications 
to be examined or to be issued a license, as the case may be; 

(2) Indicating in what respects the applicant has so failed to satisfy the 
board; and 

(3) That the applicant may secure a hearing before the board by depositing 
in the mail within 20 days after service of said notice, a registered 
letter addressed to the board and containing a request for a hearing. 

In any board proceeding involving the denial of a duly made application to 
take an examination, or refusal to issue a license after an applicant has taken 
and passed an examination, the burden of satisfying the board of the 
applicant’s qualifications shall be upon the applicant. 

(b) When a board contemplates taking any action of a type specified in 
subdivisions (3), (4) or (5) of G.S. 150-10 it shall give to the licensee a written 
notice containing a statement: 

(1) That the board has sufficient evidence which, if not rebutted or 
explained, will justify the board in taking the contemplated action; 

(2) Indicating the general nature of the evidence, and 

(3) That unless the licensee or applicant within 20 days after service of 
said notice deposits in the mail a registered letter addressed to the 
board and containing a request for a hearing, the board will take the 
contemplated action. 
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§ 150-12 CH. 150. UNIFORM REVOCATION OF LICENSES § 150-16 


_ (ce) If the licensee or applicant does not mail a request for a hearing within 
the time and in the manner required by this section, the board may take the 
action contemplated in the notice and such action shall be final and not subject 
to judicial review. 

If the licensee or applicant does mail a request for a hearing as required by 
this section, the board shall, within 20 days of receipt of such request, notify 
the licensee or applicant of the time and place of hearing, which hearing shall 
be held not more than 30 nor less than 10 days from the date of the service of 
such notice. (1958, c. 1093.) 


Applied in re Berman, 245 N.C. 612, 96 Quoted in Snow v. North Carolina Bd. of 
S.E.2d 836 (1957). Arch., 273 N.C. 559, 160 S.E.2d 719 (1968). 


150-12. Method of serving notice of hearing. — Any notice required by 
G.S. 150-11 may be served either personally by an officer authorized by law to 
serve process, or by registered mail, return receipt requested, directed to the 
licensee or applicant at his last known address as Shown by the records of the 
board. If notice is served personally, it shall be deemed to have been served at 
the time when the officer delivers the notice to the person addressed. Where 
notice is served by registered mail, it shall be deemed to have been served on 
the date borne by the return receipt showing delivery of the notice to the 
addressee or refusal of the addressee to accept the notice. (19538, c. 1098.) 

Quoted in Snow v. North Carolina Bd. of 
Arch., 273 N.C. 559, 160 S.E.2d 719 (1968). 


§ 150-13. Venue of hearing. — Board hearings held under the provisions of 
this Chapter shall be conducted in the county in which the person whose license 
is involved maintains his residence, or at the election of the board, in any 
county in which the act or acts complained of occurred; except that, in cases 
involving initial licensing, hearings shall be held in the county where the board 
maintains its office. In any case, however, the person whose license is involved 
and the board may agree that the hearing is to be held in some other county. 
(1953, c. 1093.) 


§ 150-14. Hearings public; use of trial examiner or committee. — All 
board hearings under this Chapter shall be open to the public. At all such 
hearings at least a majority of the board members shall be present to hear and 
determine the matter; except that, in cases where the hearing is held in a 
county other than that in which the board maintains its office, the board may 
designate in writing one or more of its members to conduct the hearing as a 
trial examiner or trial committee, with the decision to be rendered in 
accordance with the provisions of G.S. 150-20. (1953, c. 1093.) 


§ 150-15. Rights of person entitled to hearing. — A person entitled to be 
heard pursuant to this Chapter shall have the right | 
(1) To be represented by counsel; 
(2) To present all relevant evidence by means of witnesses and books, 
papers, and documents; 
(3) To examine all opposing witnesses on any matter relevant to the 
issues; and 
(4) To have subpoenas and subpoenas duces tecum issued to compel the 
attendance of witnesses and the production of relevant books, papers, 
and documents upon making written request therefor to the board. 
(1958, c. 1093.) 
Editor’s Note. — For article’ on 


administrative evidence rules, see 49 N.C.L. 
Rev. 635 (1971). 


§ 150-16. Powers of board in connection with hearing. — In connection 
with any hearing held pursuant to the provisions of this Chapter the board or 
its trial examiner or committee shall have power 
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§ 150-17 CH. 150. UNIFORM REVOCATION OF LICENSES § 150-22 


(1) To have counsel to develop the case; 

(2) To subpoena witnesses and relevant books, papers, and documents; 
(3) To administer oaths or affirmations to witnesses called to testify; 
(4) To take testimony; 

(5) To examine witnesses; and 

(6) To direct a continuance of any case. (1953, ¢. 1093.) 


§ 150-17. Contempt procedure. — In proceedings before a board or its trial 
examiner or committee, if any person refuses to respond to a subpoena, or 
refuses to take the oath or affirmation as a witness or thereafter refuses to be 
examined, or refuses to obey any lawful order of a board contained in its 
decision rendered after hearing, the secretary of the board may apply to the 
superior court of the county where the proceedings are being held for an order 
directing that person to take the requisite action. The court shall issue such 
order in its discretion. Should any person willfully fail to comply with an order 
so issued the court shall punish him as for contempt. (1953, c. 1093.) 


§ 150-18. Rules of evidence. — In proceedings held pursuant to this 
Chapter, boards may admit any evidence and may give probative effect to 
evidence that is of akind commonly relied on by reasonably prudent men in the 
conduct of serious affairs. Boards may in their discretion exclude incompetent, 
irrelevant, immaterial, and unduly repetitious evidence. In proceedings 
involving the suspension, revocation, or the withholding of the renewal of a 
license, rules of privilege shall be applicable to the same extent as in 
proceedings before the courts of this State. (1953, c. 1093.) 

Editor’s Note. — For article’ on 


administrative evidence rules, see 49 N.C.L. 
Rev. 635 (1971). 


§ 150-19. Transcript of the proceedings. — In all hearings conducted 
pursuant to this Chapter, a complete record shall be made of evidence received 
during the course of the hearing. (1953, c. 1093.) 


§ 150-20. Manner and time of rendering decision. — After a hearing has 
been completed the members of the board who conducted the hearing shall 
proceed to consider the case and as soon as practicable shall render their 
decision. If the hearing was conducted by a trial examiner or trial committee, 
the decision shall be rendered by the board at a meeting where a majority of 
the members are present and participating in the decision, provided that all 
such members who were not present throughout the hearing must thoroughly 
familiarize themselves with the entire record including all evidence taken at 
the hearing before participating in the decision. In any case the decision must 
be rendered within 90 days after the hearing. (1953, c. 1093.) 

The clear intent of this section is that the nullity. Snow v. North Carolina Bd. of Arch., 
board loses its authority to render a decision at 273 N.C. 559, 160 S.E.2d 719 (1968). 
the expiration of 90 days from the date of the Cited in In re Hawkins, 17 N.C. App. 378, 194 
hearing, and an order entered thereafter is a S.E.2d 540 (1973). 


§ 150-21. Service of written decision. — Within five days after the decision 
is rendered the board shall serve upon the person whose license is involved a 
written copy of the decision, either personally or by registered mail. If the 
decision is sent by registered mail it shall be deemed to have been served on the 
date borne on the return receipt. (1953, c. 1093.) 

Order Not Nullified by Delay in Service. — becomes a nullity through a delay in serving it. 
It was not the intent of this section that an Snow v. North Carolina Bd. of Arch., 273 N.C. 
order entered within the authority of the board 559, 160 S.E.2d 719 (1968). 


§ 150-22. Procedure where person fails to request or appear for hearing. 
— If a person who has requested a hearing does not appear, and no continuance 
_ has been granted the board or its trial examiner or committee may hear the 
evidence of such witnesses as may have appeared, and the board may proceed 
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§ 150-23 CH. 150. UNIFORM REVOCATION OF LICENSES § 150-25 


to consider the matter and dispose of it on the basis of the evidence before it in 
the manner required by G.S. 150-20. 

Where because of accident, sickness, or other cause a person fails to request 
a hearing or fails to appear for a hearing which he has requested, the person 
may within a reasonable time apply to the board to reopen the proceeding, and 
the board upon finding such cause sufficient shall immediately fix a time and 
place for hearing and give such person notice thereof as required by G.S. 150-11 
and 150-12. At the time and place fixed a hearing shall be held in the same 
manner as would have been employed if the person had appeared in response to 
the original notice of hearing. (1953, c. 1093.) 


§ 150-23. Contents of decision. — The decision of the board shall contain 
(1) Findings of fact made by the board; 
(2) Conclusions of law reached by the board; 
(3) The order of the board based upon these findings of fact and 
conclusions of law; and 
(4) A statement informing the person whose license is involved of his right 
to appeal to the courts and the time within which such appeal must be 
sought. (1953, c. 1093.) 
Quoted in In re Berman, 245 N.C. 612, 96 
S.E.2d 836 (1957). 


§ 150-24. Availability of judicial review; notice of appeal; waiver of right 
to appeal. — Any person entitled to a hearing pursuant to this Chapter, who is 
aggrieved by an adverse decision of a board issued after hearing, may obtain a 
review of the decision in the Superior Court of Wake County, or in the superior 
court of the county in which the hearing was held, or, upon agreement of the 
parties to the appeal, in any other superior court of the State. In order to 
obtain such review such person must, within 20 davs after the date of service of 
the decision as required by G.S. 150-21, file with the board secretary a written 
notice of appeal, stating all exceptions taken to the decision and indicating the 
court in which the appeal is to be heard. Failure to file such notice of appeal in 
the manner and within the time stated shall operate as a waiver of the right to 
appeal and shall result in the decision of the board becoming final; except that 
for good cause shown, the judge of the superior court may issue an order ' 
BS OSB a review of the board decision notwithstanding such waiver. (1953, 
Gi 

Quoted in Snow v. North Carolina Bd. of | Comm’n v. Old Fort Finishing Plant, 264 N.C. 
Arch., 273 N.C. 559, 160 S.E.2d 719 (1968). 416, 142 S.E.2d 8 (1965). 

Cited in State ex rel. North Carolina Util. 


§ 150-25. Record filed by board with clerk of superior court; contents of 
record. — Within 30 days after receipt of the notice of appeal, the board shall 
prepare, certify, and file with the clerk of the superior court in the proper 
county the record of the case, comprising 

(1) A copy of the notice of hearing required under G.S. 150-11 and 150-12; 

(2) A complete transcript of the testimony taken at the hearing; 

(3) Copies of all pertinent documents and other written evidence 
introduced at the hearing; 

(4) A copy of the decision of the board containing the items specified in 
G.S. 150-23; and 

(5) socoPs of the notice of appeal containing the exceptions filed to the 

ecision. 

With the permission of the court, the record may be shortened by stipulation 
of all parties to the review proceedings. Any party unreasonably refusing to 
stipulate to limit the record may be taxed by the court for such additional costs 
as may be occasioned by the refusal. The court may require or permit 
subsequent corrections or additions to the record when deemed desirable. 
(1953, c. 1093.) 
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§ 150-26 CH. 150. UNIFORM REVOCATION OF LICENSES § 150-29 

§ 150-26. Appeal bond; stay of board order. — The person seeking the 
review shall file with the clerk of the reviewing court a copy of the notice of 
appeal and an appeal bond of two hundred dollars ($200.00) at the same time 
the notice of appeal is filed with the board as required by G.S. 150-24. At any 
time before or during the review proceeding the aggrieved person may apply to 
the reviewing court for an order staving the operation of the board decision 
pending the outcome of the review. The court may grant or deny the stay in its 
discretion. (1953, ce. 1093.) 


§ 150-27. Scope of review; power of court in disposing of the case. — 
Upon the review of any board decision under this Chapter, the judge shall sit 
without a jury, and may hear oral arguments and receive written briefs, but 
no evidence not offered at the hearing shall be taken, except that in 
cases of alleged omissions or errors in the record, testimony thereon may 
be taken by the court. The court may affirm the decision of the agency or 
remand the case for further proceedings; or it may reverse or modify 
the decision if the substantial rights of the petitioners may have been 
prejudiced because of the administrative findings, inferences, conclusions, or 
decisions are 

(1) In violation of constitutional provisions; or 

(2) In excess of the statutory authority or jurisdiction of the agency; or 

(3) Made upon unlawful procedure; or 

(4) Affected by other error of law; or 

(5) Unsupported by competent, material, and substantial evidence in view 
of the entire record as submitted; or 

(6) Arbitrary or capricious. 

If the court reverses or modifies the decision of the agency, the judge shall 
set out in writing, which writing shall become a part of the record, the reasons 
for such reversal or modification. (1953, ¢. 1093.) 

Editoe’s Note.—For case law survey as to in view of the entire record, are conclusive upon 
judicial review of decisions of administrative a reviewing court, and not within the scope of 


agencies, see 45 N.C.L. Rev. 816 (1967). 

For article on administrative evidence rules, 
see 49 N.C.L. Rev. 635 (1971). 

Findings of Fact Supported by Competent 
Evidence Are Conclusive. — The adminis- 
trative findings of fact made by the State 


its reviewing powers. In re Berman, 245 N.C. 
612, 96 S.E.2d 836 (1957); In re Hawkins, 17 
N.C. App. 378, 194 S8.E.2d 540 (1973). 

The court cannot substitute its judgment for 
that of the State Board of Opticians in making 
findings of fact. In re Berman, 245 N.C. 612, 96 


Board of Opticians, if supported by com-  S.E.2d 836 (1957). 


petent, materiai and substantial evidence 


§ 150-28. Power of board to reopen the case. — At any time after the 
hearing and prior to the service of the board’s decision, the person affected may 
request the board to reopen the case to receive additional evidence or for other 
cause. The granting or refusing of such request shall be within the board’s 
discretion. The board may reopen the case on its own motion at any time before 
notice of appeal is filed; thereafter, it may do so only with permission of the 
reviewing court. (1953, c. 1093.) 


§ 150-29. Power of reviewing court to remand for hearing newly 
discovered evidence; procedure before the board. — At any time after the 
notice of appeal has been filed, the aggrieved person may apply to the 
reviewing court for leave to present additional evidence. If the court is satisfied 
that the evidence is material to the issues, that it is not merely cumulative, and 
that it could not reasonably have been presented at the hearing before the 
board, the court may remand the case to the board where additional evidence 
shall be heard. The board may then affirm or modify its findings of fact and its 
decision, and shall file with the reviewing court as a part of the record the 
additional evidence, together with the affirmation of, or modifications in, its 
_ findings or decision. (1953, c. 1093.) 
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§ 150-30 CH. 150. UNIFORM REVOCATION OF LICENSES § 150-34 
§ 150-30. Appeal; no bond required of board. — Any party to the review 
proceeding, including the board, may appeal to the appellate division from the 
decision of the superior court under rules of procedure applicable in other civil 
cases. No appeal bond shall be required of the board. The appealing party may 
apply to the superior court for a stay of that court’s decision or a stay of the 
board’s decision, whichever shall be appropriate, pending the outcome of the 
appeal to the appellate division. (1953, c. 1093; 1978, c. 108, s. 91.) 
Editor’s Note. — The 1973 amendment 
substituted “appellate division” for “Supreme 
Court” in the first and third sentences. 


§ 150-31. Power of board to sue; to seek court action in preventing 
violations. — Any board may appear in its own name in the courts of the State 
and may apply to courts having jurisdiction for injunctions to prevent 
violations of statutes administered by the board and of regulations issued 
pursuant to those statutes, and such courts shall have power to grant such 
injunctions regardless of whether criminal prosecution has been or may be 
instituted as a result of such violations. (1953, c. 1093.) 

Single Act Is Sufficient to Invoke in respect to what defendant did in 1955 on the 
Injunctive Relief. — A_ single act of church building had been continued so long and 
unauthorized practice is sufficient, if shown, to under such circumstances as to make it 


invoke the criminal penalties of § 83-12 or the 
injunctive relief of this section. North Carolina 
Bd. of Arch. v. Lee, 264 N.C. 602, 142 S.E.2d 643 
(1965). 

The showing of warnings is not required in 
order to warrant an injunction. North Carolina 
Bd. of Arch. v. Lee, 264 N.C. 602, 142 S.E.2d 643 
(1965). 

Laches May Bar Right to Relief. — Where 


inequitable for a court of equity to issue an 
injunction against defendant for the violation, 
plaintiff was guilty of laches, and forfeited any 
claim it might have had to injunctive relief 
against defendant for making or assisting in 
making plans. North Carolina Bd. of Arch. v. 
Lee, 264 N.C. 602, 142 S.E.2d 643 (1965). 
Applied in North Carolina Bd. of Arch. v. 
Cannon, 264 N.C. 614, 142 S.E.2d 651 (1965). 


plaintiff’s delay in seeking an injunction in 1964 


§ 150-32. Declaratory judgment on validity of rules. — The validity of any 
rule adopted by a board may be determined upon petition for a declaratory 
judgment theron addressed to the Superior Court of Wake County when it 
appears that the rule, or its threatened application, interferes with or impairs, 
or threatens to interfere with or impair, the legal rights or privileges of the 
petitioner. The court shall declare the rule invalid if it finds that the rule 
violates or conflicts with constitutional or statutory provisions or exceeds the 
statutory authority of the board. (1953, c. 1093.) 


§ 150-33. Judicial review procedure exclusive. — The provisions of this 
Chapter providing a uniform method of judicial review of board actions of the 
kind specified in G.S. 150-10 shall constitute an exclusive method of court 
review in such cases and shall be in lieu of any other review procedure 
available under statute or otherwise. Nothing herein, however, shall be 
contrued to bar the use of any available remedies to test the legality of any 
type of board action not specified in G.S. 150-10 (1953, ec. 1093.) 

Quoted in Snow v. North Carolina Bd. of 
Arch., 273 N.C. 559, 160 S.E.2d 719 (1968). 


§ 150-34. Amending and repealing. — The provisions of this Article may 
be amended, repealed or superseded by another act of the legislature only by 
direct reference to the section or sections of this Article being amended, 
repealed, or superseded. (1953, c. 1093.) 
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§ 151-1 CH. 151. CONSTABLES 


Chapter 151. 
Constables. 
§§ 151-1 to 151-8: Repealed by Session Laws 1969, c. 1190, s. 57. 
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§ 151-8 


§ 152-1 CH. 152. CORONERS § 152-3 


Chapter 152. 


Coroners. 
Sec. Sec. 
152-1. Election; vacancies in office; appoint- 152-7. Duties of coroners with respect to 
ment by clerk in special cases. inquests and preliminary hearings. 
152-2. Oaths to be taken. 152-8. Acts as sheriff in certain cases; special 
152-3. Coroner’s bond. coroner. 
152-4. Coroners’ bonds registered; certified 152-9. Compensation of jurors at inquest. 
copies evidence. 152-10. Hearing by coroner in lieu of other 
152-5. Fees of coroners. preliminary hearing; habeas corpus. 
152-6. Powers, penalties, and liabilities of 152-11. Service of process issued by coroner. 


special coroner. 


§ 152-1. Election; vacancies in office; appointment by clerk in special 
cases. In each county a coroner shall be elected by the qualified voters 
thereof in the same manner and at the same time as the election of members of 
the General Assembly, and shall hold office for a term of four years, or until 
his successor is elected and qualified. 

A vacaney in the office of coroner shall be filled by the county 
commissioners, and the person so appointed shall, upon qualification, hold 
office until his successor is elected and qualified. 

When the coroner shall be out of the county, or shall for any reason be 
unable to hold the necessary inquest as provided by law, or there is a vacancy 
existing in the office of coroner which has not been filled by the county 
commissioners and it is made to appear to the clerk of the superior court by 
satisfactory evidence that a deceased person whose body has been found within 
the county probably came to his death by the criminal act or default of some 
person, it is the duty of the clerk to appoint, some suitable person to act as 
coroner in such special case. (Const. art. 4, s. 24; 1903, c. 661; Rev., ss. 1047, 
1049; C.S., ss. 1014, 1018; Ex. Sess. 1924, c. 65: 1935, GC 376.) 

Local Modificadens — Alamance: 1959, c. of coroner): 1973, ec. 





37; Union (assistant 


1105, s. 1; Buncombe (assistant coroner): 1963, 
c. 358; Burke (assistant coroner): 1963, c. 952; 
Catawba: 1978, c. 354 (Chapter 152 
inapplicable); Cleveland: 1967, c. 431; Forsyth 
(assistant coroner): 1955, c. 95, s. 1; Iredell: 
1965, c. 159; Orange (assistant coroner): 1953, c. 
278; Pitt: 1963, c. 330; Randolph: 1965, c. 754, s. 
1; Surry (assistant coroner): 1953, c. 291; (office 


coroner): 1961, c. 305, s. 1; Wake: 1957, c. 638. 

Cross Reference. — For provision that this 
Chapter shall not apply in certain counties, see 
§ 1380-202.2. 

Editor’s Note. — For an article discussing 
the provisions of this Chapter and suggesting 
the abolition of the coroner system, see 26 
N.C.L. Rev. 96. 


§ 152-2. Oaths to be taken. — Every coroner, before entering upon the 
duties of his office, shall take and subscribe to the oaths prescribed for public 
officers, and an oath of office. (Code, s. 661; Rev., s. 1048; C. S., s. 1015; Ex. 


Sess. 1924, c. 65.) 
Local Modification. 
1p4n8e 1h 
Cross References. — As to form of oath, see 
§ 11-11. As to oaths required of public officers, 


— Randolph: 1965, c. 


see § 11-1 et seq., N.C. Const., Art. VI, § 7. As 
to penalty for failure to take oath, see § 128-5. 
As to oath of county officers generally, see § 
153A-26. 


§ 152-3. Coroner’s bond. — Every coroner shall execute an undertaking 
conditioned upon the faithful discharge of the duties of his office with good and 
sufficient surety in the penal sum of two thousand dollars ($2,000), payable to 
the State of North Carolina, and approved by the board of county 
commissioners. (1791, cr a425ss. 1,2 PR: 18207 ce 1047) ssn tab) Rie Ce 
25, s. 2; Code, s. 661; 1899, c. 54, s. 52; Rev., s. 299; C. S., s. 1016; Ex. Sess. 1924, 
c. 65.) 

Local Modification. — Randolph: 1965, ec. 
754, s. 1; Yancey: 1945, c. 271. 

Cross Reference. — As to official bonds 
generally, see § 109-1 et seq. 

Want of Official Bond. — Where one has 
been appointed coroner of a county, though it 


may appear he has not renewed his official 
bond, as required by law, yet his acts as a 
coroner de facto are valid, at least as regards 
third persons. Mabry v. Turrentine, 30 N.C. 201 
(1847). 
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§ 152-4. Coroners’ bonds registered; certified copies evidence. — All] 
official bonds of coroners shall be duly approved, certified, registered, and filed 
as sheriffs’ bonds are required to be; and certified copies of the same duly 
certified by the register of deeds, with official seal attached, shall be received 
and read in evidence in the like cases and in like manner as such copies of 
sheriffs’ bonds are now allowed to be read in evidence. (1860-1, c. 18; Code, s. 
662; Rev., s. 300; C.S., s. 1017; Ex. Sess. 1924, c. 65.) 

Local Modification. — Randolph: 1965, c. 109-15. See also, § 128-8 et seq. and notes 
154) 5.1. thereto. 

Cross References. — See §§ 109-3 through 


§ 152-5. Fees of coroners. — Fees of coroners shall be the same as are or 
may be allowed sheriffs in similar cases: 

For holding an inquest over a dead body, five dollars ($5.00); if necessarily 
engaged more than one day, for each additional day, five dollars ($5.00). 

For burying a pauper over whom an inquest has been held, all necessary and 
actual expenses, to be approved by the board of county commissioners, and 
paid by the county. (Code, s. 3748; 1903, c. 781; Rev., s. 2775; C. S., s. 3905; 1967, 


c.1154, s..6.) 

Local Modification. — Alamance: 1959, c. 
1105, s. 2; Buncombe: 1949, c. 910; Burke: 1963, 
c. 952; Cabarrus: 1947, c. 410; 1953, c. 567; 
Caldwell: Pub. Loc. 1939, c. 191; Camden: 1947, 
ce. 200; Cleveland: Pub. Loc. 1921, c. 75; 
Columbus: 1959, c. 467, s. 3; Cumberland: 1941, 
c. 73; 1953, c. 90; Davidson: Pub. Loc. 1923, c. 
402; Forsyth: 1955, c. 95, s. 2, amended by 1959, 
e442 Graham: 1961.¢ 5727Halifax1953, 
Gooc, plarnett:« 1955, icarib2; 619594 ic. 999; 
Johnston: Pub. Loc. 1927, ec. 113; Pub. Loc. 1933, 
c. 365; Lenoir: 1941, c. 84; McDowell: 1963, c. 


1199; Mitchell: 1953, c. 416; New Hanover: 1955, 
c. 1110; 1959, c. 1049; Northampton: 1958, c. 
420, s. 4; Onslow: 1951, c. 516; Orange: 1953, c. 
281, s. 3; Pasquotank: Pub. Loc. 19389, c. 102; 
1943, c. 630; Pender: 1947, c. 52; Polk: 1959, c. 
982; Randolph: 1965, c. 754, s. 1; Richmond: 
1951, c. 267; 1959, c. 372; Rockingham: 1951, ec. 
430; Rowan: 1967, c. 676; Sampson: 1947, c. 747; 
Transylvania: 1957, c. 757; Union: Pub. Loc. 
1921, c. 75; 1961, c. 305, s. 2; 1963, c. 440; Wake: 
Pub. Loc. 1923, c. 573; 1931, c. 187; Washington: 
1968, c. 574; Watauga: 1959, c. 951. 


§ 152-6. Powers, penalties, and liabilities of special coroner. — The 
special coroner appointed under the provisions of G.S. 152-1 shall be invested 
with all the powers and duties conferred upon the several coroners in respect to 
holding inquests over deceased bodies, and shall be subject to the penalties 
and liabilities imposed on the said coroners. (1903, c. 661, s. 2; Rev., s. 1050; C. 
mesa 9 x. sess..1924 6265.) 

Local Modification. — Randolph: 1965, c. 

To4a0se 1 


§ 152-7. Duties of coroners with respect to inquests and preliminary 
hearings. The duties of the several coroners with respect to inquests and 
preliminary hearings shall be as follows: 

(1) Whenever it appears that the deceased probably came to his death by 
the criminal act or default of some person, he shall go to the place 
where the body of such deceased person is and make a careful 
investigation and inquiry as to when and by what means such 
deceased person came to his death and the name of the deceased, if to 
be found out, together with all the material circumstances attending 
his death, and shall make a complete record of such personal 
investigation: Provided, however, that the coroner shall not proceed to 
summon a jury as is hereinafter provided if he shall be satisfied from 
his personal investigation that the death of the said deceased was 
from natural causes, or that no person is blamable in any respect in 
connection with such death, and shall so find and make such finding 
in writing as a part of his report, giving the reason for such finding; 
unless an affidavit be filed with the coroner indicating blame in 
connection with the death of the deceased. A written report of said 
investigation shall be filed by the coroner with the medical examiner 
and the district attorney of the superior court. 


585 
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(2) To empanel a jury of six persons, under oath, to make further inquiry 
as to the circumstances of death and to call witnesses as necessary to 
determine the circumstances. The coroner shall order that the names 
of at least 15 persons be drawn from the jury box in accordance with 
the procedure in G.S. 9-5. The coroner shall examine the jurors 
appearing in obedience to the summons, and may excuse jurors for 
whom service would be an extreme hardship, who would be unable to 
remain impartial in determining the issues, or are otherwise 
disqualified to serve as jurors. If the remaining jurors are less than 
six in number, the coroner shall cause sufficient additional names to 
be drawn from the j jury box and have them summoned, so as to obtain 
the immediate attendance of at least six qualified jurors. The first six 
qualified jurors constitute the inquest jury. 

(3) If it appears that the deceased was slain, or came to his death in such 
manner as to indicate any person or persons guilty of the crime in 
connection with the said death, then the said inquiry shall ascertain 
who was guilty, either as principal or accessory, or otherwise, if 
known; and the cause and manner of his death. 

(4) Whenever in such investigations, whether preliminary or before his 
jury, it shall appear to the coroner or to the jury that any person or 
persons are athe able in the matter of such death, he shall forthwith 
issue his errant for such persons and cause the same to be brought 
before him and the inquiry shall proceed as in the case of preliminary 
hearings in the district court, and in case it appears to the said coroner 
and the jury that such persons are probably guilty of any crime in 
connection with the death of the deceased, then the said coroner shall 
commit such persons to jail, if it appears that such persons are 
probably guilty of a capital crime, and in case it appears that such 
persons are not probably guilty of a capital crime, but are probably 
guilty of a lesser crime, then such coroner is to have the power and 
authority to fix bail for such person or persons. All such persons as 
are found probably guilty in such hearing shall be delivered to the 
keeper of the common jail for such county by the sheriff or such other | 
officer as may perform his duties at such hearings and committed to 
jail unless such persons have been allowed and given the bail fixed by 
such coroner. 

(5) As many persons as are found to be material witnesses in the matters 
involved in such inquiry and hearings, and are not culpable 
themselves shall be bound in recognizance with sufficient surety to 
appear at the next superior court to give evidence, and such as may 
default in giving such recognizance may be by such coroner committed 
to jail as is provided for State witnesses in other cases. 

(6) Immediately upon information of the death of a person within his 
county, under such circumstances as call for an investigation as 
provided i in G.S. 130-198, the coroner shall notify the district attorney 
of the superior court and ‘the medical examiner. 

(7) If an inquest or preliminary hearing be ordered, to arrange for the 
examination of any and all witnesses including those who may be 
offered by the county medical examiner. 

(8) To permit counsel for the family of the deceased, the solicitor of his 
district, or anyone designated by him, and counsel for any accused 
person to be present and participate in such hearing and examine and 
cross-examine witnesses and, whenever a warrant shall have been 
issued for any accused person, such accused person shall be entitled to 
counsel and to a full and complete hearing. 

(9) To hold his inquiry where the body of the deceased shall be or at any 
other place in the county, and the body of the deceased need not be 
present at such hearing. The hearing may be adjourned to other times 
and places. 
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(10) To reduce to writing all of the testimony of all witnesses, and to have 

each witness to sign his testimony in the presence of the coroner, who 

shall attest the same, and, upon direction of the district attorney of 

the district, all of the testimony heard by the coroner and his jury 

shall be taken stenographically, and expense of such taking, when 

approved by the coroner and the district attorney of the district, shall 

be paid by the county. When the testimony is taken by a stenographer, 

the witness shall be caused to sign the same after it has been written 

out, and the coroner shall attest such signature. The attestation of all 

the signatures of witnesses who shall testify before the coroner shall 

include attaching his seal, and such statements, when so signed and 

attested, shall be received as competent evidence in all courts either 

for the purpose of contradiction or corroboration of witnesses who 

make the same, under the same rules as other evidence to contradict 

or corroborate may be now admitted. The coroner shall file a copy of 

all written testimony given at the hearing with the county medical 

examiner and with the district attorney of the superior court. (Code, s. 

ONT; Lod Co eluud cr O20, nev 8. 1001 G09 C101 eS, Ly OG... s, 

1020; Ex. Sess. 1924,'c. 65; 1955, c. 972, s. 2; 1957, c. 503, ss. 1, 2; 1967, c. 
aeons onCc4l. S.2 Cellos Ss: oa, C, JOO.) 

Local Modification. — Nash: 1951, c. 502; death was the result of criminal conduct. 


Randolph: 1965, c. 754, s. 1. 

Cross References. — As to certain omissions 
of duty punishable as for contempt, see § 5-8. 
As to duty to report death involving motor 
vehicle, see § 20-166.1. As to postmortem 
medicolegal examinations, see § 130-192 et seq. 
As to duty of coroner to hold inquests, see § 


_ 130-202.2. 


Editor’s Note. — The first 1973 amendment 
substituted “district attorney” for “solicitor” 
throughout the section. 

The second 1973 amendment substituted “in 
the district court” for “before justices of the 
peace” near the middle of the first sentence 
of subdivision (4). 

The third 1973 amendment rewrote sub- 
division (2). 

Section States Historical Function of 
Coroner. — This section is simply a statement 
of the historical function of a coroner. He is by 
this section commanded to make an 
investigation whenever it appears deceased 
probably came to his death by criminal act. He 
is not required to summon a jury unless 
satisfied from his personal investigation that 


Gillikin v. United States Fid. & Guar. Co., 254 
N.C. 247, 118 S.E.2d 606 (1961). 

The Inquest a Judicial Proceeding. — The 
inquest is the coroner’s court and it is an 
indispensable requisite that the jury which is 
summoned be sworn and charged by the 
coroner in the presence of the body of the 
deceased. Though the coroner is judge of the 
court and the power and authority to 
administer oaths to the witnesses rests in him, 
the administration of oaths is a ministerial act 
and may be performed by anyone by the 
direction and in the presence of the court. State 
v. Knight, 84 N.C. 789 (1881). 

Coroner Has No Authority to Order 
Autopsy. — See opinion of Attorney General to 
Mr. Edgar E. Smith, 41 N.C.A.G. 212 (1971). 

A coroner has no authority to perform an 
autopsy in cases where there is no suspicion of 
foul play. Gurganious v. Simpson, 213 N.C. 613, 
197 S.E. 163 (1938). 

Cited in State v. Colson, 274 N.C. 295, 163 
S.E.2d 376 (1968); State v. Colson, 1 N.C. App. 
339, 161 S.E.2d 637 (1968). 


§ 152-8. Acts as sheriff in certain cases; special coroner. — If at any time 
there is no person properly qualified to act as sheriff in any county, the coroner 
of such county is hereby required to execute all process and in all other things 
to act as sheriff, until some person is appointed sheriff in said county; and he 
shall be under the same rules and regulations, and subject to the same 
forfeitures, fines, and penalties as sheriffs are by law for neglect or 
disobedience of the same duties. If at any time the sheriff of any county is 
interested in or a party to any proceeding in any court, and there is no coroner 
in such county, or if the coroner is interested in any such proceeding, then the 
clerk of the court from which such process issues shall appoint some suitable 
person to act as special coroner to execute such process, and such special 
coroner shall be under the same rules, regulations, and nalties as 
hereinabove provided for. (Code, s. 658; 1891, c. 173; Rev., s. 1052; C.S., s. 1021; 
Ex. Sess. 1924, c. 65.) 
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Local Modification. — Randolph: 1965, c. The words ‘‘any proceedings in any court’’ 
754, s. 1. contained in the provision for deputizing special 
Service of Summons by Coroner When officers where the sheriff and coroner are 
Sheriff Is Party. — In an action to which the jnterested, have been given a _ literal 


sheriff is a party it is proper that the summons _jnterpretation and the provision is held 
be addressed to and served by the coroner, applicable to courts of justices of the peace as 
State v. Baird, 118 N. C. 854, 24S. E. 668 (1896), well as to the higher courts. Baker v. Brem, 127 
or by his deputy since the service of asummons NC, 322, 37 S.E. 454 (1900). 

is the discharge of a purely ministerial duty. 

Yeargin v. Siler, 83 N.C. 348 (1880). 





§ 152-9. Compensation of jurors at inquest. be 
summoned to act as jurors in any inquest held by a coroner over dead bodies, 
and who, in obedience thereto, appear and act as such jurors, shall be entitled 
to the same compensation in per diem and mileage as is allowed by law to 
jurors acting in the superior courts. The coroners of the respective counties are 
authorized and empowered to take proof of the number of days of service of 
each juror so acting, and also of the number of miles traveled by such juror in 
going to and returning from such place of inquest, and shall file with the 
board of commissioners of the county a correct account of the same, which 
shall be, by such commissioners, audited and paid in the manner provided for 
the pay of jurors acting in the superior courts. (Code, ss. 659, 660; Rev., s 
LVDS. Geom ues 1X. 5eSs..19Z242c200.) 

Local Modification. — Randolph: 1965, c. Cross Reference. — As to fees of coroners’ 
154, s. 1. jurors in superior court, see now § 7A-312. 


§ 152-10. Hearing by coroner in lieu of other preliminary hearing; 
habeas corpus. — All hearings by a coroner and his Jury, as provided herein, 
when the accused has been arrested and has participated in such hearing, shall 
be in lieu of any other preliminary hearing, and such cases shall be 
immediately sent to the clerk of the superior court of such county and docketed 
by him in the same manner as warrants from magistrates. Any accused person 
who shall be so committed by a coroner shall have the right, upon habeas 
corpus, to have a judge of the superior or district court review the action of the 
0 Or in fixing bail or declining the same. (Ex. Sess. 1924, c. 65; 1973, c. 108, s 

.) 

Local Modification. — Randolph: 1965, c. substituted “magistrates” for “justices of the 
754, s. 1. peace” in the first sentence and inserted “or 

Editor’s Note. — The 1973 amendment district” following “superior” in the second 
deleted “before a justice of the peace or a_ sentence. 
recorder” following “preliminary hearing” and 


§ 152-11. Service of process issued by coroner. — All process, both 
subpoenas and warrants for the arrest of any person or persons, and orders for 
the summoning of a jury, in case it may appear necessary for such coroner to 
issue such order, shall be served by the sheriff or other lawful officer of the 
county in which such dead body is found, and in case it is necessary to 
subpoena witnesses or to arrest persons in a county other than such county in 
which the body of the deceased is found, then such coroner may issue his 
process to any other county in the State, with his official seal attached, and 
such process shall be served by the sheriff or other lawful officer of the county 
to which it is directed, but such process shall not be served outside of the 
county in which such dead body is found unless attested by the official seal of 
such coroner. (Ex. Sess. 1924, c. 65.) 

Local Modification. — Randolph: 1965, c. 

154, s. 1. 
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§ 152A-1 CH. 152A. COUNTY MEDICAL EXAMINERS § 152A-12 


Chapter 152A. 
County Medical Examiner. 
§§ 152A-1 to 152A-12: Repealed by Session Laws 1967, c. 1154, s. 8. 


Cross References. — For provision that § Editor’s Note. — The repealed sections 
152A-9 shall remain in full force and effect in derived from Session Laws 1965, c. 639, and § 
certain counties, see § 130-202.2. For other 152A-12 was amended by Session Laws 1965, c. 
provisions as to medical examiners, see §§ 1113, and Session Laws 1967, cc. 192, 379, 459, 
130-192 through 130-202.2. 485. 
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§ 153-1 CH. 153. COUNTIES AND COUNTY COMMISSIONERS § 153-382 


Chapter 153. 
Counties and County Commissioners. 


§§ 153-1 to 153-382: Repealed by Session Laws 1978, c. 822 effective 
February 11,1974. | 3 

Editor’s Note. — This Chapter was 
repealed, effective Feb. 1, 1974, by Session 
Laws 1973, c. 822, which enacted new Chapter 
153A, Counties. The following sections were 
transferred by the 1973 act to other chapters of 
the General Statutes: $$ 153-177 to 153-198: 


Transferred to §§ 162-31 to 162-49 by Session 
Laws 1978, c. 822, s. 3; §§ 153-295 to 153-324: 
Transferred to §§ 162A-64 to 162A-80 by 
Session Laws 1973, ¢ 822, s. 4. 


See the Editor’s note following the analysis to 
Chapter 153A. 
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CH. 153A. COUNTIES 


Chapter 153A. 
Counties. 
Article 1. Sec. 

re d Statutory Construction. 153A-46. Franchises. 
Mie dt neg ee ae 1534-47. Technical ordinances. 
Sec. 153A-48. Ordinance book. 
153A-1. Definitions. 158A-49. Code of ordinances. 
153A-2. Effect on prior laws and actions taken 153A-50. Pleading and proving county 

pursuant to prior laws. ordinances. 

153A-3. Effect of Chapter on iocal acts. 158A-51. [Reserved.} 
153A-4. Broad construction. 153A-52. Conduct of public hearing. 
153A-5. Statutory references deemed  153A-53 to 153A-57. [Reserved.] 


amended to conform to Chapter. 
153A-6 to 1538A-9. [Reserved.] 


Article 2. 
Corporate Powers. 


153A-10. State has 100 counties. 

153A-11. Corporate powers. 

153A-12. Exercise of corporate power. 
153A-13. Continuing contracts. 

153A-14. Grants from other governments. 
153A-15, 153A-16. [Reserved.] 


Article 3. 
Boundaries. 


153A-17. Existing boundaries. 

1534-18. Uncertain or disputed boundary. 

153A-19. Establishing and naming townships. 

153A-20. Map of electoral! districts. 

153A-21. Redefining electoral district bound- 
aries. 

153A-22 to 153A-24. [Reserved.] 


Article 4. 
Form of Government. 


Part 1. General Provisions. 


153A-25. Qualifications for appointive office. 

153A-26. Oath of office. 

153A-27. Vacancies on _ the 
commissioners. 

153A-28. Compensation of board of commis- 
siouers. 

153A-29. Fidelity bonds. 

1534-30 to 153A-33. [Reserved.] 


Part 2. Structure of the Board of 
Commissioners. 


board of 


153A-34. Structure of boards of commissioners. 
153A-35 to 153A-38. [Reserved.} 


Part 3. Organization and Procedures of 
the Board of Commissioners. 


153A-39. Selection of chairman and_ vice- 
chairman; powers and duties. 

153A-40. Regular and special meetings. 

1534-41. Procedures. 

153A-42. Minutes to be kept; ayes and noes. 

1logA-45. Quorum. 

- 153A-44. Members excused from voting. 

153A-45. Adoption of ordinances. 
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Part 4. Modification in the Structure of the 
Board of Commissioners. 


153A-58. Optional structures. 

153A-59. Implementation when board has 
members serving a combination of 
four-and two-year terms. 

153A-60. Initiation of alterations by resolution. 

153A-61. Submission of proposition to voters; 
form of ballot. 

153A-62. Effective date of any alteration. 

153A-63. Filing copy of resolution. 

153A-64 to 153-75. [Reserved.] 


Article 5. 
Administration. 


Part 1. Organization and Reorganization 
of County Government. 


153A-76. Board of commissioners to organize 
county government. 

153A-77. Authority of boards of commissioners 
in certain counties over commis- 
sions, boards, agencies, etc. 

153A-78 to 153A-80. [Reserved.] 


Part 2. Administration in Counties Having 
Managers. 

153A-81. Adoption of county-manager plan; 
appointment or designation of 
manager. 

153A-82. Powers and duties of manager. 

153A-83. Acting county manager. 

1534-84. Interim county manager. 

1534-85, 153A-86. [Reserved.} 


Part 3. Administration in Counties Not 
Having Managers. 


153A-87. Administration in 
having managers. 
153A-88. Acting department heads. 
153A-89. Interim department heads. 
153A-90, 153 A-91. [Reserved.] 


Part 4. Personnel. 


153A-92. Compensation. 

153A-98. Retirement benefits. 

153A-94. Personne! rules; office 
workdays, and holidays. 

153A-95. Personnel board. 


counties not 


hours, 


Sec. 


CH. 153A. COUNTIES 


153A-96. Participation in the Social Security 


Act. 


153A-97. Defense of officers and employees. 
153A-98 to 153A-100. [Reserved.] 


Part 5. Board of Commissioners and 
Other Officers, Boards, Depart- 


153A-101. 


153A-102. 
153A-103. 


153A-104. 


ments, and Agencies of 
the County. 


Board of commissioners to direct 
fiscal policy of the county. 
Commissioners to fix fees. 

Number of employees in office of 
sheriff and register of deeds. 

Reports from officers, employees, 
and agents of the county. 


153A-105 to 153A-110. [Reserved.] 
Part 6. Clerk to the Board of 


153A-111. 
153A-112, 


153A-114. 


Commissioners. 


Appointment; powers and duties. 
153A-113. [Reserved.] 


Part 7. County Attorney. 


Appointment; duties. 


153A-115 to 153A-120. [Reserved. ] 


Article 6. 


Delegation and Exercise of the General 


153A-121. 
153A-122. 


153A-123. 
153 A-124. 
153A-125. 


153A-126. 
153 A-127. 
153A-128. 


153A-129. 
153A-130. 
153A-131. 


153A-1382. 


153A-133. 
153A-134. 


153A-135. 
153A-136. 


153A-137 


Police Power. 


General ordinance-making power. 
Territorial jurisdiction of county 
ordinances. 

Enforcement of ordinances. 
Enumeration not exclusive. 
Regulation of solicitation campaigns 
and itinerant merchants. 

Regulation of begging. 

Abuse of animals. 

Regulation of explosive, corrosive, 
inflammable, or radioactive sub- 
stances. 

Firearms. 

Pellet guns. 

Possession or harboring of wild 
animals. 

Removal and disposal of abandoned 
and junked motor vehicles. 

Noise regulation. 

Regulating and licensing businesses, 
trades, etc. 

Regulation of places of amusement. 
Regulation of solid wastes. 

Cable television franchises. 


153A-138 to 153A-145. [Reserved.] 


153A-146. 
153A-147. 


153A-148. 


Article 7. 
Taxation. 


General power to inpose taxes. 
Remedies for collecting taxes other 
than property taxes. 

Continuing taxes. 


Sec. 
153A-149. 


153A-150. 
153A-151. 
153A-152. 
153A-153. 
153 A-154. 


Property taxes; authorized purposes; 
rate limitation. 

Reserve for octennial reappraisal. 
Sales tax. 

Privilege license taxes. 

Animal tax. 

Cable television franchise tax. 


153A-155 to 153A-157. [Reserved.] 


Article 8. 
County Property. 


Part 1. Acquisition of Property. 


153A-158. 
1538A-159. 


1538A-160. 


153A-161. 


153A-162. 
153A-163. 


153A-164. 
153A-165. 


Power to acquire property. 

Power of eminent domain con- 
ferred. 

Limitations on the power of 
eminent domain. 

Costs in unsuccessful condemna- 


tion actions and in inverse con- 
demnation actions. 

Acquisition of remnants. 

Acquisition of property at a 
judicial sale, execution sale, or 
sale pursuant to a power of sale; 
disposition of such property. 

Joint buildings. 


Leases. 


153A-166 to 153A-168. [Reserved.] 


Part 
153A-169. 


153A-170. 


2. Use of County Property. 


Care and use of county property; 
sites of county buildings. 

Regulation of parking on county 
property. 


153A-171 to 153A-175. [Reserved.] 


Part 3. Disposition of County Property. 


153A-176. 
1538A-177. 


Disposition of property. 
Reconveyance of property donated 
to a local government. 


158A-178 to 153A-184. [Reserved.] 


l53A-185. 


153A-186. 
153A-187. 
153A-188. 
1538A-189. 


153A-190. 
153A-191. 
153A-192. 


153A-193. 
1538A-194. 


153A-195. 
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Article 9. 
Special Assessments. 


Authority to make special assess- 
ments. 

Bases for making assessments. 
Corner lot exemptions. 

Lands exempt from assessment. 
State participation in improve- 
ment projects. 

Preliminary resolution; contents. 
Notice of preliminary resolution. 
Hearing on_ preliminary resolu- 
tion; assessment resolution. 
Determination of costs. 

Preliminary assessment roll; publi- 
cation. 


Hearing on preliminary  assess- 
ment roll; revision; confirma. 
tion; lien. 
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Sec. 

153A-196. Publication of notice of confir- 
mation of assessment roll. 

153A-197. Appeal to the General Court of 
Justice. 

153A-198. Reassessment. 

153A-199. Payment of assessments in full or 
by installments. 

153A-200. Enforcement of assessments; inter- 
est; foreclosure; limitations. 

153A-201. Authority to hold assessments in 
abeyance. 

153A-202. Assessments on property held by 


tenancy for life or 
contribution. 
153A-203. Lien in favor of a cotenant or joint 
owner paying special assessments. 
153A-204. Apportionment of assessments. 
153A-205 to 153A-210. [Reserved. ] 


Article 10. 


Law Enforcement and Confinement 
Facilities. 


years; 


Part 1. Law Enforcement. 


1538A-211. Training and development programs 
for law enforcement. 

1538A-212. Cooperation on law-enforcement 
matters. 

153A-213 to 153A-215. [Reserved.] 


Part 2. Local Confinement Facilities. 


153A-216. Legislative policy. 

153A-217. Definitions. 

153A-218. County confinement facilities. 

153A-219. District confinement facilities. 

153A-220. Jail and detention services. 

153A-221. Minimum standards. 

153A-222. Inspections of local 
facilities. 


confinement 


158A-223. Enforcement of minimum 
standards. 
153A-224. Supervision of local confinement 


facilities. 
153A-225. Medical care of prisoners. 
153A-226. Sanitation and food. 
153A-227. Training of personnel. 
1538A-228. Separation of sexes. 
153A-229 to 153A-232. [Keserved.] 
Article 11. 
Fire Protection. 
1538A-233. Fire-fighting and prevention 
services. 
153A-234. Fire marshal. 


153A-235. Fire prevention codes. 
153A-236 to 153A-238. [Reserved.] 


Article 12. 
Roads and Bridges. 
1538A-239. Public road defined. 


153A-240. Naming roads and assigning street 
numbers in unincorporated areas. 
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153A-241. Closing public roads or easements. 

153A-242. Regulation or prohibition of fishing 
from bridges. 

153A-243. Authorizing bridges over navigable 
waters. 

1538A-244 to 1538A-246. [Reserved.] 


Article 13. 
Health and Social Services. 


Part 1. Health Services. 


Provision for public health and 
mental health. 
Health-related appropriations. 
153A-249. Hospital services. 
153A-250. Ambulance services. 
1538A-251 to 153A-254. [Reserved.] 
Part 2. Social Service Provisions. 
1538A-255. Authority to provide social service 
programs. 
1538A-256. County home. 
153A-257. Legal residence for social service 
purposes. 
153A-258 to 153A-260. [Reserved.] 


1538A-247. 


153A-248. 


Article 14. 
Libraries. 


153A-261. Declaration of State Policy. 

153A-262. Library materials defined. 

153A-263. Public library systems authorized. 

1538A-264. Free library services. 

153A-265. Library board of trustees. 

153A-266. Powers and duties of trustees. 

153A-267. Qualifications of chief librarian; 
library employees. 

153A-268. Financing library systems. 

153A-269. Title to library property. 

153A-270. Joint libraries; contracts for library 
services. 

153A-271. Library systems operated under 
local acts brought under this Article. 

153A-272, 153A-273. [Reserved.] 


Article 15. 
Public Enterprises. 


Part 1. General Provisions. 


158A-274. Public enterprise defined. 
1538A-275. Authority to operate 
enterprises. 
153A-276. Financing public enterprises. 
158A-277. Authority to fix and enforce rates. 
153A-278. Joint provision of  enterprisory 
services. 
153A-279 to 1538A-282. [Reserved.] 
Part 2. Special Provisions for Water 
and Sewer Services. 


153A-283. Nonliability for failure to furnish 
water or sewer services. 

153A-284. Power to require connections. 

153A-285. Prerequisites to acquisition of water, 
water rights, ete. 


public 


Sec. 
153 A-286. 


153A-287. 
153A-288. 


153A-239, 
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Law with respect to riparian rights 
not changed. 

Diversion of water from certain 
river basins prohibited. 
Venue for actions 
owners. 

153A-290. [Reserved.] 


by riparian 


Part 3. Special Provisions for Solid Waste 


153A-291. 


153A-292. 


Collection and Disposal. 
Cooperation between the Board of 
Transportation and any county in 
establishing or operating solid waste 
disposal facilities. 

County collection and disposal; tax 
levy. 


153A-293 to 153A-299. [Reserved.] 


Article 16. 


County Service Districts. 


153A-300. 
153A-301. 


153A-302. 
1534-303. 
153A-304. 
153A-305. 


153A-306. 
153A-307. 
1538A-308. 


Title; effective date. 

Purposes for which districts may be 
established. 

Definition of service districts. 
Extension of service districts. 
Consolidation of service districts. 
Required provision or maintenance 
of services. 

Abolition of service districts. 

Taxes authorized; rate limitation. 
Bonds authorized. 


Article 17. 


153A-309 to 153A-319. [Reserved.] 


Article 18. 


Planning and Regulation of Development. 


Part 1. General Provisions. 


153A-320. 
153A-321. 
153A-322. 
153A-323. 


153A-324. 


Territorial jurisdiction. 

Planning agency. 

Supplemental powers. 

Procedure for adopting or amending 
ordinances under this Article and 
Chapter 160A, Article 19. 
Enforcement of ordinances. 


158A-325 to 1538A-329. [Reserved.] 
Part 2. Subdivision Regulation. 


153A-330. 
153A-3381. 


153A-332. 


153A-333. 
153A-334. 


153A-335. 


Subdivision regulation. 


Contents and requirements’ of 
ordinance. 
Ordinance to contain procedure for 


plat approval; approval prerequisite 
to plat recordation; statement by 
owner. 


Effect of plat approval on 
dedications. 
Penalties for transferring lots in 


unapproved subdivisions. 
“Subdivision” defined. 


1538A-836 to 153A-339. [Reserved.] 


153A-340. 


Part 3. Zoning. 


Grant of power. 


Sec. 


153 A-341. 
153.A-342. 


153A-343. 
153A-344. 


1534-345. 
153A-346. 
153A-347. 


Purposes in view. 
Districts; zoning less than entire 


jurisdiction. 

Method of procedure. 

Planning agency; zoning plan; 
certiftea tions to board, tof 
commissioners; amendments. 

Board of adjustment. 

Conflict with other laws. 

Part applicable to buildings 


constructed by the State and its 
subdivisions. 


158A-348, 153A-349. [Reserved. | 


153A-350. 


1538A-351. 


153A-352. 
153A-353. 


158A-354. 
153A-355. 
153A-356. 
153A-357. 
158A-358. 


153A-359. 
153A-360. 
153A-361. 
153A-362. 
153.A-363. 
1538A-364. 


Part 4. Building Inspection. 


“Building” defined. 

Inspection department; certification 
of electrical inspectors. 

Duties and responsibilities. 

Joint inspection department; other 
arrangements. 

Financial support. 

Conflicts of interest. 

Failure to perform duties. 

Permits. 

Time limitations 
permits. 

Changes in work. 
Inspections of work in progress. 

Stop orders. + 

Revocation of permits. 
Certificates of compliance. 

Periodic inspections for hazardous or 
unlawful conditions. 


on validity of 


365. Defects in buildings to be corrected. 
366. Unsafe buildings condemned. 
367. Removing notice from condemned , 


153A-368. 


153A-369. 
153A-370. 


153A-371. 
153A-372. 
1538A-373. 
153A-374. 


1538A-375. 


building. 

Action in event of failure to take 
corrective action. 

Order to take corrective action. 
Appeal; finality of order 
appealed. 

Failure to comply with order. 
Equitable enforcement. 
Records and reports. 

Appeals. 

Establishment of fire limits. 


not 


153A-376 to 153A-390. [Reserved. | 


Article 19. 


Regional Planning Commissions. 


153A-391. 


1538A-392. 
1538 A-393. 
158 A-394. 
153 A-395. 
158 A-396. 
153A-397. 
1538 A-398. 


Creation; admission of new 
members. 

Contents of resolution. 

Withdrawal from commission. 
Organization of the commission. 
Powers and duties. 

Fiscal affairs. 

Reports. 

Regional planning and 


development commissions. 


economic 


153A-399, 153A-400. [Reserved.] 
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Article 20. 


Consolidation and Governmental Study 
Commissions. 


Sec. 

153A-401. 
153A-402. 
153A-403. 
153A-404, 
153A-405. 


Establishment; support. 

Purposes of a commission. 
Content of concurrent resolutions. 
Powers of a commission. 
Referendum; General 
action. 


Assembly 


Article 21. 
153A-406 to 153A-420. [Reserved.] 
Article 22. 
158A-421 to 153A-434. [Reserved.] 
Article 23. 
Miscellaneous Provisions. 
153A-435. Liability insurance; damage suits 


against a county involving govern- 
mental functions. 


Editor’s Note. — Session Laws 1973, c. 822, 
effective Feb. 1, 1974, repealed Chapter 153, 
Counties, and enacted in its place a new 
Chapter 153A. Certain other 1973 acts 
originally codified in Chapter 153 are included 
in Chapter 153A as directed in Session Laws 
1973, c. 822, s. 2. Where appropriate, the 
historical citations to sections in the repealed 
Chapter have been added to corresponding 
sections in new Chapter 153A. A table of 
comparable sections for the new and repealed 
Chapters, prepared by the Institute of 
Government, appears in the Supplement to 
Volume 4A. 

Session Laws 1973, c. 822, ss. 9 through 12, 
provide: 

“Sec. 9. No provision of this act is intended, 
nor may any be construed, to affect in any way 
a right or interest, public or private: 

“(a) Now vested or accrued, in whole or in 
part, the validity of which might be sustained 
or preserved by reference to a provision of law 
repealed by this act; or 

“(b) Derived from or which might be 
sustained or preserved in reliance upon, action 
(including the adoption of orders, resolutions, 
or ordinances) taken before the effective date of 
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Sec. 
153A-436. Photographic reproduction of county 
records. 
Assistance to 
zations. 

Beach erosion control and flood and 
hurricane protection works. 

Support of extension activities; 
personnel rules’ for extension 
employees. 

Promotion of soil and 
conservation work. 

County surveyor. 

Animal shelters. 
Redesignation of site of “courthouse 
door,” ete. 

Parks and recreation. 
Miscellaneous powerS> 
Chapter 160A. 


153A -437. historical organi- 


153A-438. 


153A-439. 


153A-440. water 
153A-441. 
1538A-442. 
1538A-443. 


153A-444. 


153A-445. found in 





this act pursuant to or within the scope of a 
provision of law repealed by this act. 

“Sec. 10. No law repealed, expressly or by 
implication, before the effective date of this act 
and no law granting authority that has been 
exhausted before the effective date of this act is 
revived by: 

“(a) The repeal in this act of any act repealing 
such a law; or 

“(b) Any provision of this act that disclaims 
an intention to repeal or affect enumerated, 
designated, or described laws. 

“Sec. 11. No provision of this act is intended, 
nor may any be construed, to impair the 
obligation of any bond, note, or coupon 
outstanding on the effective date of this act. 

“Sec. 12. No action or proceeding of any 
nature (whether civil or criminal, judicial or 
administrative, or otherwise) pending at the 
effective date of this act is abated or otherwise 
affected by the adoption of this act.” 

Session Laws 1973, c. 822, s. 13, contains a 
severability clause. 

The cases in the annotations under the 
various sections of this Chapter were decided 
under corresponding sections of repealed 
Chapter 153. 


ARTICLE 1. 


Definitions and Statutory Construction. 


§ 153A-1. Definitions. 





Unless otherwise specifically provided, or unless 


otherwise clearly required by the context, the words and phrases defined in 


this section have the meaning indicated when used in this Chapter. ' 
(1) “City” means a city as defined by G.S. 160A-1(2), except that it does 
not include a city that, without regard to its date of incorporation, 


595 


§ 1538A-2 CH. 153A. COUNTIES § 153A-4 


would be disqualified from receiving gasoline tax allocations by 
G.S. 186-41.2(a). 

(2) “Clerk” means the clerk to the board of commissioners. 

(3) “County” means any one of the counties listed in G.S. 153A-10. 

(4) “General law” means an act of the General Assembly that applies to all 
units of local government, to all counties, to all counties within a class 
defined by population or other criteria, to all cities, or to all cities 
within a class defined by population or other criteria, including a law 
that meets the foregoing standards but contains a clause or section 
exempting from its effect one or more counties, cities, or counties and 
cities. 

“Local act” means an act of the General Assembly that applies to one 
or more specific counties, cities, or counties and cities by name. “Local 
act” is interchangeable with the terms “special act,” “special law,” 
“public-local act,” and “private act,” is used throughout this Chapter 
in preference to those terms, and means a local act as defined in this 
subdivision without regard to the terminology employed in local acts 
or other portions of the General Statutes. 

“Publish,” “publication,” and other forms of the verb “to publish” 
mean insertion in a newspaper qualified under G.S. 1-597 to publish 
legal advertisements in the county. (19738, c. 822, s. 1.) 


(5 


— 


(6 


— 


§ 153A-2. Effect on prior laws and actions taken pursuant to prior laws. 
— The provisions of this Chapter, insofar as they are the same in substance as 
laws in effect as of December 31, 1973, are intended to continue those laws in 
effect and not to be new enactments. The enactment of this Chapter does not 
require the readoption of any county or city ordinance adopted pursuant to 
laws that were in effect as of December 31, 1973, and that are restated or 
revised in this Chapter. The provisions of this Chapter do not affect any act 
heretofore done, any liability incurred, any right accrued or vested, or any suit 
or prosecution begun or cause of action accrued as of January 1, 1974. (1978, c. 
evaraa sped ley 


§ 153A-3. Effect of Chapter on local acts. — (a) Except as provided in this 
section, nothing in this Chapter repeals or amends a local act in effect as of 
January 1, 1974, or any portion of such an act, unless this Chapter or a 
subsequent enactment of the General Assembly clearly shows a legislative 
intent to repeal or supersede that local act. 

(b) If this Chapter and a local act each provide a procedure that contains 
every action necessary for the performance or execution of a power, right, 
duty, function, privilege, or immunity, the two procedures may be used in the 
alternative, and a county may follow either one. 

(c) If this Chapter and a local act each provide a procedure for the 
performance or execution of a power, right, duty, function, privilege, or 
immunity, but the local act procedure does not contain every action necessary 
for the performance or execution, the two procedures may be used in the 
alternative, and a county may follow either one; but the local act procedure 
shall be supplemented as necessary by this Chapter’s procedure. If a local act 
procedure is being supplemented in such a manner, and there is a conflict or 
inconsistency between the local act procedure and this Chapter’s procedure, the 
local act procedure shall be followed. 

(d) If a power, right, duty, function, privilege, or immunity is conferred on 
counties by this Chapter, and a local act enacted earlier than this Chapter 
omits or expressly denies or limits the same power, right, duty, function, 
privilege, or immunity, this Chapter supersedes the local act. (1978, c. 822, s. 1.) 


§ 153A-4. Broad construction. — It is the policy of the General Assembly 
that the counties of this State should have adequate authority to exercise the 
powers, rights, duties, functions, privileges, and immunities conferred upon 
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them by law. To this end, the provisions of this Chapter and of local acts shall 
be broadly construed and grants of power shall be construed to include any 
powers that are reasonably expedient to the exercise of the power. (1973, ¢. 822, 


ha Bs) 


§ 153A-5. Statutory references deemed amended to conform to Chapter. 
— If a reference is made in another portion of the General Statutes, in a local 
act, or in acity or county ordinance, resolution, or order to a portion of Chapter 
153, and the reference is to Chapter 153 as it existed immediately before 
February 1, 1974, the reference is deemed amended to refer to that portion of 
this Chapter that most nearly corresponds to the repealed or superseded 
portion of Chapter 153. (1978, c. 822, s. 1.) 


§§ 153A-6 to 153A-9: Reserved for future codification purposes. 
ARTICLE 2. 
Corporate Powers. 


§ 153A-10. State has 100 counties. North Carolina has 100 counties. 
They are: Alamance, Alexander, Alleghany, Anson, Ashe, Avery, Beaufort, 
Bertie, Bladen, Brunswick, Buncombe, Burke, Cabarrus, Caldwell, Camden, 
Carteret, Caswell, Catawba, Chatham, Cherokee, Chowan, Clay, Cleveland, 
Columbus, Craven, Cumberland, Currituck, Dare, Davidson, Davie, Duplin, 
Durham, Edgecombe, Forsyth, Franklin, Gaston, Gates, Graham, Granville, 
Greene, Guilford, Halifax, Harnett, Haywood, Henderson, Hertford, Hoke, 
Hyde, Iredell, Jackson, Johnston, Jones, Lee, Lenoir, Lincoln, Macon, Madison, 
Martin, McDowell, Mecklenburg, Mitchell, Montgomery, Moore, Nash, New 
Hanover, Northampton, Onslow, Orange, Pamlico, Pasquotank, Pender, 
Perquimans, Person, Pitt, Polk, Randolph, Richmond, Robeson, Rockingham, 
Rowan, Rutherford, Sampson, Scotland, Stanly, Stokes, Surry, Swain, 
Transylvania, Tyrrell, Union, Vance, Wake, Warren, Washington, Watauga, 
Wayne, Wilkes, Wilson, Yadkin, and Yancey. (1973, c. 822, s. 1.) 


§ 153A-11. Corporate powers. — The inhabitants of each county are a body 
politic and corporate under the name specified in the act creating the county. 
Under that name they are vested with all the property and rights of property 
belonging to the corporation; have perpetual succession; may sue and be sued; 
may contract and be contracted with; may acquire and hold any property and 
rights of property, real and personal, that may be devised, bequeathed, sold, or 
in any manner conveyed, dedicated to, or otherwise acquired by the 
corporation, and from time to time may hold, invest, sell, or dispose of the 
property and rights of property; may have a common seal and alter and renew 
it at will; and have and may exercise in conformity with the laws of this State 
county powers, rights, duties, functions, privileges, and immunities of every 
name and nature. (1868, c. 20, ss. 1, 2, 3, 8; 1876-7, c. 141, s. 1; Code, ss. 702, 703, 
PU4e (Ot nev. Ss al Ud, 1510, Lolo Gus.iss.1290, 120. bee Lolo, GC. O22, Ss. 1.) 





Counties Are Bodies Politic and Corporate 
to Exercise Powers Granted. — Counties are 
bodies politic and corporate to exercise as 
agents for the State only such powers as are 
prescribed by statute and those which are 
necessarily implied therefrom by law, essential 
to the exercise of the powers specifically 
conferred. O’Neal v. Wake County, 196 N.C. 
184, 145 S.E. 28 (1928). See Board of Comm’rs v. 
Hanchett Bond Co., 194 N.C. 137, 188 S.E. 614 
(1927). 

They Are Governmental Agencies. — The 
Constitution recognizes the existence of 
counties as governmental agencies. White v. 
Commissioners of Chowan, 90 N.C. 437 (1884); 


Woodall v. Western Wake Hwy. 
N.C. 377, 97 S8.E. 226 (1918). 

And Part of the State Government. — 
Counties are of, and constitute a part of, the 
State government. Their chief purpose is to 
establish its political organization, and 
effectuate the local civil administration of its 
powers and authority. They are in their general 
nature governmental—mere instrumentalities 
of government—and possess corporate powers 
adapted to its purposes. It is not their purpose 
to create civil liability on their part, and 
become answerable to individuals civilly or 
otherwise. Manuel v. Board of Comm’rs, 98 
N.C. 9, 3 S.E. 829 (1887), citing White v. 


Comm’n, 176 


O97 


§ 1538A-11 


Commissioners of Chowan, 90 N.C. 437 (1884); 
McCormac v. Commissioners of Robeson, 90 
N.C. 441 (1884). 

Counties are a branch of the State 
government. Bell v. Commissioners of Johnston 
County, 127 N.C. 85, 37 S.E.:136 (1900). 

Power of Legislature to Create. — Under 
our Constitution, the legislature is given power 
to create special public quasi corporations for 
governmental purposes in certain designated 
portions of the State’s territory subject to like 
control, and in the exercise of such power 
county lines may be disregarded. Board of 
Trustees v. Webb, 155 N.C. 379, 71 S.B. 520 
(1911). 

It is within the power of the legislature to 
subdivide the territory of the State and invest 
the inhabitants of such subdivisions with the 
corporate functions, more or less extensive and 
varied in their character, for the purpose of 
government. The legislature alone can create 
counties, directly or indirectly, and invest 
them, and agencies in them, with powers, 
corporate or otherwise in their nature, to 
effectuate the purposes of the government, 
whether these be local or general, or both. Such 
organizations are intended to be instru- 
mentalities and agencies employed to aid 
in the administration of the government, and 
are always under the control of the power that 
created them unless the same shall be 
restricted by some constitutional limitations. 
McCormac v. Commissioners of Robeson, 90 
N.C. 441 (1884); Board of Trustees v. Webb, 155 
N.C. 379, 71 S.E. 520 (1911); Commissioners of 
Cumberland County v. Commissioners of 
Harnett: Count yeni iaN, Gao la io tus 195 
(1911); Woodall v. Western Wake Hwy. 
Comm’n, 176 N.C. 377, 97 S.E. 226 (1918). 

The powers of the legislature over counties 
is very broad and far-reaching, giving to it 


practically full control of them. Jones v. 
Commissioners, “1387 NiG: 579,°50 Sik. 291 
(1905); Woodall v. Western Wake Hwy. 


Comm’n, 176 N.C. 377, 97 S.E. 226 (1918). 

It May Confer Corporate Powers and 
Impose Liability. — The legislature, subject to 
constitutional limitations, may confer upon 
counties such corporate powers to make 
contracts, create civil liabilities, and serve such 
business purposes, as it may deem expedient 
and wise, and may make them answerable in 
damages for the negligence of their officers and 
agents in failing to properly exercise the powers 
with which they are charged, or for exercising 
them improperly, to the injury of individuals. 
But such corporate authority and liability must 
be especially created by and appear from 
statutory provision, expressed in terms or 
necessarily implied. Manuel v. Board of 
Comm’rs, 98 N.C. 9, 3 S.E. 829 (1887). 

May Direct Performance of Duties. — The 
legislature may direct counties to perform as 
duties all things which it can empower them to 
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do. State ex rel. Tate v. Board of Comm’rs, 122 
N.C. 812, 30 S.E. 352 (1898). 

May Change Functions. — The functions of 
counties are not always the same, and they 
may be enlarged, abridged or modified at the 
will of the legislature. White v. Commissioners 
of Chowan, 90 N.C. 437 (1884). 

And May Alter or Abolish Counties. — 
Counties are legislative creations and subject to 
be changed, even abolished, or divided and 
subdivided at the will of the General Assembly. 
Jones v. Commissioners, 143 N.C. 59, 55 S.E. 
427 (1906); Board of Trustees v. Webb, 155 N.C. 
379, 71 S.E. 520 (1911); Woodall v. Western 
Wake Hwy. Comm’n, 176 N.C. 377, 97 S.E. 226 
(1918). 

Construction of Powers Granted to 
Counties. — Under former statutes it was held 
that counties, as corporations which exercise 
delegated governmental authority, must be 
confined to a strict construction of the statutes 
granting their powers, and that there was 
nothing in the nature of their duties to give rise 
to the implication that the State intended to 
clothe them with any other power than that 
expressly conferred, and the further right to do 
what was necessary to the complete exercise of 
the express powers. Vaughn v. Commissioners 
of Forsyth County, 118 N.C. 636, 24 S.E. 425 
(1896). As to broad construction of this Chapter 
and of local acts, see § 153A-4. 

Counties as Municipal Corporations. — By 


Art. VII of the Constitution of 1868, 
counties were regarded as municipal 
corporations. Winslow v. Commissioners of 


Perquimans County, 64 N.C. 218 (1870). 

A county is a municipal corporation created 
by law for public and political purposes, and 
constitutes a part of the government of the 
State. Its powers are expressly defined by law, 
and, where they are not fixed by the 
Constitution, they may be enlarged or modified 
at any time by the legislature. Gooch v. 
Gregory, 65 N.C. 142 (1871). 

Counties Distinguished from Cities and 
Towns. — Counties are not, in a strictly legal 
sense, municipal corporations, like cities and 
towns. Their purposes are more general and 
partake more largely of the purposes and 
powers of government proper. Manuel v. Board 
of Comm’rs, 98 N.C. 9, 3 S.E. 829 (1887); Bell v. 
Commissioners of Johnston County, 127 N.C. 
85, 37 S.E. 136 (1900); Martin v. Board of 
Comm’rs, 208 N.C. 354, 180 S.E. 777 (1935). 

Commissioners’ Supervisory Control. — 
Under the Constitution and public laws of 
North Carolina the boards of county 
commissioners are generally given supervision 
and control of governmental matters in the 
several counties. Bunch v. Commissioners of 
Randolph County, 159 N.C. 335, 74 S.E. 1048 
(1912). 

County Must Act through Commissioners 
in Legal Session. — For a county to exercise 


598 


§ 153A-11 


its power to contract, it is essential that it act 
through its county commissioners as a body 
convened in legal session, regular, adjourned or 
special, and, as a rule, authorized meetings are 
prerequisite to corporate action, which should 
be based upon deliberate conference and 
intelligent discussion of proposed measures. 
O’Neal v. Wake County, 196 N.C. 184, 145 S.E. 
28 (1928); Davenport v. Pitt County Drainage 
Dist., 220 N.C. 237, 17 S.E.2d 1 (1941); Jefferson 
Std. Life Ins. Co. v. Guilford County, 225 N.C. 
293, 34-S.E.2d 430 (1945). 

And Not in Joint Meeting with Other 
Governmental Agencies. -— The com- 
missioners of a county are without 
authority, constitutional or statutory, to enter 
into a joint meeting with other State 
governmental agencies functioning as entirely 
separate departments respectively of the 
county and the State, and therein make a 
binding corporate contract by the adoption of a 
joint verbal agreement to pledge the faith and 
credit of the county for its part in the payment 
for the employment of a person to render 
service in the capacity of a detective to 
determine and procure evidence against those 
who have committed a criminal offense. O’Neal 
v. Wake County, 196 N.C. 184, 145 S.E. 28 
(1928). 

In order to make a binding pecuniary 
obligation on a county under the former 
statute imposing the genera! duty on county 
commissioners to provide for the poor, there 
must be a contract to that effect, express in its 
terms, or the service must be done at the 
express request of an officer or agent charged 
with the duty and having the power to make 
contracts concerning it. Copple v. Commis- 
sioners, 138 N.C. 127, 50 S.E. 574 (1905). 


Suit in Name of County. — Where a county 
is the real party in interest, it must sue and be 
sued in its own name. Lenoir County v. 
braptree, (lbs N.Goe aon 314 o0lk.” 105) (1912): 
Fountain v. County of Pitt, 171 N.C. 113, 87 
S.E. 990 (1916); Johnson v. Marrow, 228 N.C. 
58, 44 S.E.2d 468 (1947). 

A county is not required in an action for 
mandatory injunction to bring the suit in the 
name of the county commissioners. Such a suit 
should be brought in the name of the county. 
Lenoir County v. Crabtree, 158 N.C. 357, 74 
S.E. 105 (1912). 

In the absence of a refusal of the board of 
commissioners of a county to institute an action 
in its behalf, the action must be instituted in 
the name of the county or on relation of the 
county. Johnson v. Marrow, 228 N.C. 58, 44 
S.E.2d 468 (1947). 

Under a former statute all actions and 
proceedings by or against a county in its 
corporate capacity were required to be in the 
name of the board of commissioners. Pegram v. 
Commissioners of Cleveland County, 65 N.C. 
114 (1871); Askew v. Pollock, 66 N.C. 49 (1872); 
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Fountain v. County of Pitt, 171 N.C. 113, 87 
S.E. 990 (1916). 

And under such statute an action upon a 
county treasurer’s bond to recover an amount 
alleged to be due the county was required to be 
brought on the relation of the commissioners, 
and not by the successor treasurer. State ex rel. 
Wescott v. Thees, 89 N.C. 55 (1883). 

When an order to show cause, which is in the 
nature of an alternative writ of mandamus, 
could be brought against the board of 
commissioners, it was not to be directed to the 
individuals composing the board. It was only in 
case of disobedience that they could be 
proceeded against individually. Askew vy. 
Pollock, 66 N.C. 49 (1872). 

Liability of Counties Generally. — Counties 
may be sued only in such cases and for such 
causes as may be allowed by statute. Bell v. 
Commissioners of Johnston County, 127 N.C. 
85, 37 S.E. 136 (1900). 

Counties are not ordinarily liable to be sued 
civilly for the manner in which they exercise, or 
fail to exercise, their corporate powers. White 
v. Commissioners 6f Chowan, 90 N.C. 437 
(1884). 

A county was held not liable in damages for 
an injury occasioned by a defective bridge 
forming a part of the highway. Moffitt v. City 
of Asheville, 103 N.C. 237, 9 S.E. 695 (1889). 

Liability for Torts of Officers or Agents. — 
Counties are not liable in damages for the torts 
of their officials, in the absence of statutory 
provisions giving a right of action. Keenan v. 
Commissioners of New Hanover County, 167 
N.C. 356, 83 8.E. 556 (1914). 

Generally a county is not liable for damages 
sustained by individuals by reason of the 
neglect of its officers or agents. Manuel v. 
Board of Comm’rs, 98 N.C. 9, 3S8.E. 829 (1887). 

See § 153A-435. 

Form of Action. — Where a good cause of 
action exists, a county may be sued in any form 
appropriate to the cause of action, and its 
liability does not differ as respects the form of 
the action from that of a private corporation or 
of an individual. Winslow v. Commissioners of 
Perquimans County, 64 N.C. 218 (1870). 

Venue of Action. — Under the former 
statute which provided that a county should 
“sue and be sued in the name of the board of 
commissioners,” actions against a board of 
county commissioners were required to be 
brought in the county of such commissioners. 
Jones v. Board of Comm'rs, 69 N.C. 412 (1873); 
Steele v. Commissioners of Rutherford, 70 N.C. 
137 (1874). 

Power to Compromise. — The power to sue 
and to defend suits carries with it, by necessary 
implication, the power to make bona fide 
compromise adjustments of such suits. Board 
of Comm'rs v. Tollman, 145 F. 753 (4th Cir. 
1906). 

Power to Enter Consent Judgment.— Under 
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this section the county commissioners have the 
authority to assent to the entry of a consent 
judgment in an action pending against the 
county, when such judgment is entered in good 
faith, and is free from fraud, etc., a consent 
judgment being a contract of the parties spread 
upon the records with the approval and 
sanction of a court of competent jurisdiction. 
Weaver v. Hampton, 204 N.C. 42, 167 S.E. 484 
(19383). 

Property and Revenue of County Not 
Subject to Execution. — A county can only 
acquire and hold property for necessary public 
purposes and for the benefit of all its citizens, 
and the principles of public policy prevent such 
property from being sold under execution to 
satisfy the debt of an individual. Hughes v. 
Commissioners of Craven County, 107 N.C. 598, 
12 S.E. 465 (1890). See Gooch v. Gregory, 65 
N.C. 142 (1871). 

The county revenue is safe from seizure by 
creditors, or even for taxes due the federal 
government, because to admit the right to 
appropriate such revenue in satisfaction of a 
claim would be to concede the power to destroy 
the State government by depriving its agencies 
of the means of performing their proper 
functions. Subject to the restrictions contained 
in the federal Constitution, the State is a 
sovereignty, and it is essential to its 
preservation to give to all property held for it 
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by such agencies as counties, the same 
protection as is given to that held in its own 
name. Hughes v. Commissioners of Craven 
County, 107 N.C. 598, 12 S.E. 465 (1890); 
Vaughn v. Commissioners of Forsyth County, 
118 N.C. 636, 24 S.E. 425 (1896). 

Satisfaction of Judgment. — A plaintiff 
who has obtained a judgment against a county 
is not entitled to an execution against it. His 
remedy is by writ of mandamus against the 
board of commissioners of the county to compel 
them to levy a tax for the satisfaction of the 
judgment. Gooch v. Gregory, 65 N.C. 142 (1871). 

Ordinarily, the only remedy of a judgment 
creditor of a county is a writ of mandamus to 
compel its commissioners to levy a tax to pay 
the debt. Hughes v. Commissioners of Craven 
County, 107 N.C. 598, 12 S.E. 465 (1890), citing 
Pegram v. Commissioners of Cleveland Courty, 
64 N.C. 557 (1870); Lutterloh v. Board of 
Comm’rs, 65 N.C. 403 (1871); Rogers v. Jenkins, 
98 N.C. 129, 3 S.E. 821 (1887). 

When Mandamus Unnecessary. — An 
action may be maintained against the county 
commissioners establishing a debt against the 
county without asking for a writ of mandamus, 
where it appears that the county has property 
subject to trusts, or such as can be reached only 
by proceedings supplemental to execution. 
Hughes v. Commissioners of Craven County, 
107 N.C. 598, 12 S.E. 465 (1890). 


Except as otherwise directed 





by law, each power, right, duty, function, privilege and immunity of the 
corporation shall be exercised by the board of commissioners. A power, right, 
duty, function, privilege, or immunity shall be carried into execution as 
provided by the laws of the State; a power, right, duty, function, privilege, or 
immunity that is conferred or imposed by law without direction or restriction 
as to how it is to be exercised or performed shall be carried into execution as 
provided by ordinance or resolution of the board of commissioners. (1868 ¢. 20, 
ss. 102: 1876-7, ce: 141, sv1:.Code, ss. 702, 703: Rev., s. 1309: Cassse 1290 S10 
S22 sy le) 


§ 153A-13. Continuing contracts. A county may enter into continuing 
contracts, some portion or all of which are to be performed in ensuing fiscal 
years. In order to enter into such a contract, the county must have sufficient - 
funds appropriated to meet any amount to be paid under the contract in the 
fiscal year in which it is made. In each year, the board of commissioners shall 
appropriate sufficient funds to meet the amounts to be paid during the fiscal 
year under continuing contracts previously entered into. (1959, ce. 250; 1973, ec. 
VAR ID) 


§ 153A-14. Grants from other governments. — A county may contract for 
and accept grants and loans as permitted by G.S. 160A-17.1. (1973, c. 822, s. 1.) 


§§ 153A-15, 153A-16: Reserved for future codification purposes. 
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ARTICLE 3. 
Boundaries. 


§ 153A-17. Existing boundaries. — The boundaries of each county shall 
remain as presently established, until changed in accordance with law. (1973, c¢. 
BLleeeakes 


§ 153A-18. Uncertain or disputed boundary. — (a) If two or more counties 
are uncertain as to the exact location of the boundary between them, they may 
cause the boundary to be surveyed, marked, and mapped. The counties may 
appoint special commissioners to supervise the surveying, marking, and 
mapping. A commissioner so appointed or a person surveying or marking the 
boundary may enter upon private property to view and survey the boundary or 
to erect boundary markers. Upon ratification of the survey by the board of 
commissioners of each county, a map showing the surveyed boundary shall be 
recorded in the office of the register of deeds of each county in the manner 
provided by law for the recordation of maps or plats and in the Secretary of 
State’s office. The map shall contain a reference to the date of each resolution 
of ratification and to the page in the minutes of each board of commissioners 
where the resolution may be found. Upon recordation, the map is conclusive as 
to the location of the boundary. 

(b) If two or more counties dispute the exact location of the boundary 
between them, and the dispute cannot be resolved pursuant to subsection (a) of 
this section, any of the counties may apply to a resident or presiding superior 
court judge in the judicial district or districts in which the counties are located 
for appointment of a boundary commission. The application shall identify the 
disputed boundary and ask that a boundary commission be appointed. Upon 
receiving the application, the court shall set a date for a hearing on whether to 
appoint the commission. The court shall cause notice of the hearing to be 
served on the other county or counties. If, after the hearing, the court finds 
that the location of the boundary is disputed, it shall appoint a boundary 
commission. 

The commission shall consist of one resident of each disputing county and a 
resident of some other county. The court may appoint one or more surveyors to 
assist the commission. The commission shall locate, survey, and map and may 
mark the disputed boundary. To do so it may take evidence and hear 
testimony, and any commissioner and any person surveying or marking the 
boundary may enter upon private property to view and survey the boundary or 
to erect boundary markers. Within 45 days after the day it is appointed, unless 
this time is extended by the court, the commission shall make its report (which 
shall include a map of the surveyed boundary) to the court. To be sufficient, the 
report must be concurred in by a majority of the commissioners. If the court is 
satisfied that the commissioners have made no error of law, it shall ratify the 
report, after which the map shall be recorded in the office of the register of 
deeds of each county in the manner provided by law for the recordation of 
maps or plats and in the Secretary of State’s office. Upon recordation, the map 
is conclusive as to the location of the boundary. 

The disputing counties shall divide equally the costs of locating, surveying, 
marking, and mapping the boundary, unless the court finds that an equal 
division of the costs would be unjust. In that case the court may determine the 
divisioniopicosts..( 1836)c/35>RoC.-c: 277 Codes. {21> Rev., s> 1322; CFsi is. 1299; 
1920, Ceol 19738, 6822) 8:.1)) 


§ 153A-19. Establishing and naming townships. — A county may by 
resolution establish and abolish townships, change their boundaries, and 
prescribe their names. The current boundaries of each township within a 


county shall at all times be drawn on a map, or set out in a written descrip- 
~ tion, or shown by a combination of these techniques. This current delineation 
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shall be available for public inspection in the office of the clerk. (1868, c. 
20.8.8; Gode, sarQtakevans. 13813y7G. Sa 8. 129019 Serer ee ee rs) 


Legislative Power to Subdivide and 
Bestow Corporate Functions. — It is within 
the power of the legislature to subdivide the 
territory of the State and invest the inhabitants 
of such subdivisions with corporate functions. 
It is not essential that such subdivisions of 
territory shall be created directly by legislative 
enactment. Certain agencies may be required 
by statute to establish them. McCormac v. 
Commissioners of Robeson, 90 N.C. 441 (1884). 

Townships are within the power and control 
of the General Assembly, just as are counties, 
cities, towns and other municipal corporations. 
It may confer upon them, or any single one of 
them, corporate powers, with the view to 
accomplish any lawful purpose. Such powers 
may be conferred for a single purpose as well as 
many. Brown v. Commissioners of Hertford, 
100 N.C. 92, 5 S.E. 178 (1888); Jones v. 
Commissioners of Person County, 107 N.C. 248, 
12 S.E. 69 (1890). 

Former Corporate Powers and Trustees of 
Townships. — As to former corporate powers 
of townships and former boards of township 
trustees, see Mitchell v. Board of Trustees, 71 
N.C. 400 (1874); Wallace v. Board of Trustees, 
84 N.C. 164 (1881); Jones, Gaskill & Co. v. 
Commissioners of Rowan, 89 N.C. 278 (1881); 
Brown v. Commissioners of Hertford, 100 N.C. 
92,5 S.E. 178 (1888); Jones v. Commissioners of 


Person County, 107 N.C. 248, 12 S.E. 69 (1890). 
As to liability of trustees for torts, see Price v. 
Board of Trustees, 172 N.C. 84, 89 S.E. 1066 
(1916). 

County Officers May Be Charged with 
Township Duties. — The townships are 
constituent parts of the county organization, 
and the county officers may well be charged 
with duties and authority in respect to debts 
they may be allowed by statute to contract. 
Jones v. Commissioners of Person County, 107 
N.C. 248, 12 S.E. 69 (1890). 

County Bonds Not to Be Issued upon Note 
of One Township. — While the building of 
public roads has been held a necessary expense, 
the application of the principle may not be 
extended to instances where a statute requires 
the county to issue its bonds for road purposes 
to obtain aid for a township or local taxing 
district therein, upon the approval of the voters 
of the particular district alone, and without 
benefit to the others. Commissioners. of 
Johnston County v. Lacy, 174 N.C. 141, 93 S.E. 
482 (1917). 

Commissioners’ Power to Issue Township 
Bonds. — The county commissioners are not 
authorized to issue bonds on the credit of a 
township for the construction of a railroad. 
Graves v. Commissioners, 135 N.C. 49, 47 S.E. 
134 (1904). 


§ 153A-20. Map of electoral districts. — If a county is divided into 


electoral districts for the purpose of nominating or electing persons to the 
board of commissioners, the current boundaries of the electoral districts shall 
at all times be drawn on a map, or set out in a written description, or shown by 
a combination of these techniques. This current delineation shall be available 
for public inspection in the office of the clerk. (1973, c. 822, s. 1.) 


§ 153A-21. Redefining electoral district boundaries. (a) If a county is 
divided into electoral districts for the purpose of nominating or electing 
persons to the board of commissioners, the board of commissioners may find as 
a fact whether there is substantial inequality of population among the 
districts. 

(b) If the board finds that there is substantial inequality of population 
among the districts, it may by resolution 

(1) Redefine the electoral districts and, if necessary, either reapportion 
commissioners among the redefined districts or reapportion one or 
more commissioners to the county at large and the remainder among 
the redefined districts, or 

(2) Abolish electoral districts in the county and provide that elections to 
the board of commissioners shall be at large. 

(c) Redefined electoral districts shall be so drawn that the quotients 
obtained by dividing the population of each district by the number of 
commissioners apportioned to the district are as nearly equal as practicable, 
and each district shall be composed of territory within a continuous boundary. 

(d) No change in the boundaries of an electoral district may affect the 
unexpired term of office of a commissioner residing in the district and serving 
on the board on the effective date of the resolution. If the terms of office of 
members of the board do not all expire at the same time, the resolution shall 
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state which seats are to be filled at the initial election held under the 
resolution. 

(e) A resolution adopted pursuant to this section shall be the basis of 
electing persons to the board of commissioners at the first general election for 
members of the board of commissioners occurring after the resolution’s 
effective date, and thereafter. A resolution becomes effective upon its adoption, 
unless it is adopted during the period beginning 60 days before the day of a 
primary and ending on the day of the next succeeding general election for 
membership on the board of commissioners, in which case it becomes effective 
on the first day after the end of the period. 

(f) Not later than 10 days after the day on which a resolution becomes 
effective, the clerk shall file in the Secretary of State’s office, in the office of 
the register of deeds of the county, and with the chairman of the county board 
of elections a certified copy of the resolution. (1966, Ex. Sess., c. 2, ss. 1-6, 8, 
Ot 2,0. 909, C. 994; 1973 °c. 822.5 a) 


§§ 153A-22 to 153A-24: Reserved for future codification purposes. 


ARTICLE 4. 
Form of Government. 
Part 1. General Provisions. 


§ 153A-25. Qualifications for appointive office. — The board of 
commissioners may fix qualifications for any appointive office, including a 
requirement that a person serving in such an office reside within the county. 
The board may not waive qualifications fixed by law for an appointive office 
but may fix additional qualifications for that office. (1978, c. 822, s. 1.) 


§ 153A-26. Oath of office. — Each person elected by the people or 
appointed to a county office shall, before entering upon the duties of the office, 
take and subscribe the oath of office prescribed in Article VI, Sec. 7 of the 
Constitution. The oath of office shall be administered by some _ person 
authorized by law to administer oaths and shall be filed with the clerk. 

On the first Monday in December following each general election at which 
county officers are elected, the persons who have been elected to county office 
in that election shall assemble at the regular meeting place of the board of 
commissioners. At that time each such officer shall take and subscribe the oath 
of office. An officer not present at this time may take and subscribe the oath at 
pelLater ti MestlLoopscea0yS 5.015 (4-), Goo l..S..0; COOESSS2 100, LUG; 500, C.uloo; 
Sse ue ver Soa LOmlolonGus)ess901295/5129 7s 965 ke 22619738 CaS 22 'S~ Ls) 


§ 153A-27. Vacancies on the board of commissioners. — If a vacancy 
occurs on the board of commissioners, the remaining members of the board 
shall appoint a qualified person to fill the vacancy. If the number of vacancies 
on the board is such that a quorum of the board cannot be obtained, the 
chairman of the board shall appoint enough members to make up a quorum, 
and the board shall then proceed to fill the remaining vacancies. If the number 
of vacancies on the board is such that a quorum of the board cannot be 
obtained and the office of chairman is vacant, the clerk of superior court of the 
county shall fill the vacancies upon the request of any remaining member of 
the board or upon the petition of any five registered voters of the county. If for 
any other reason the remaining members of the board do not fill a vacancy 
within 60 days after the day the vacancy occurs, the clerk shall immediately 
report the vacancy to the clerk of superior court of the county. The clerk of 
superior court shall, within 10 days after the day the vacancy is reported to 
him, fill the vacancy. 

If the member being replaced was serving a two-year term, or was in the last 
two years of a four- or six-year term, the appointment to fill ‘the vacancy is for 
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the remainder of the unexpired term. Otherwise, the term of the person 
appointed to fill the vacancy extends to the first Monday in December next 
following the first general election held more than 30 days after the day the 
vacancy occurs; at that general election, a person shall be elected to the seat 
vacated, either to the remainder of the unexpired term or, if the term has 
expired, to a full term. 

To be eligible for appointment to fill a vacancy, a person must (i) be a 
member of the same political party as the member being replaced, if that 
member was elected as the nominee of a political party, and (ii) be a resident of 
the same district as the member being replaced, if the county is divided into 
electoral districts. The board of commissioners or the clerk of superior court, as 
the case may be, shall consult the county executive committee of the 
appropriate political party before filling a vacancy, but neither the board nor 
the clerk of the superior court is bound by the committee’s recommendation. 
(Code, s. 719; 1895, c 1857s. 7; Rev., s. 1314; 1909, c. 490s. 15°C, Sivs/1 29451959; 
Cals2o, 1965, CG, 239, 382: 1967, cc. tea 24 A439) 1022: 1969, CC. 82, Zone 1971, G. 
748, $.1; 19 fare s22ecmie) 


Authority to Accept Resignation. — Under 
a former statute which authorized the cler of 
the superior court to fill vacancies on boards of 
commissioners in all cases, it was held that a 
tender of resignation by a county commissioner 
to the clerk of the superior court was a tender 


to the proper authority. While the mere filing 
of the resignation did not vacate the office, its 
acceptance by the clerk was final, and after its 
acceptance the commissioner had no power to 
withdraw it. Rockingham County v. Luten 
Bridge Co., 35 F.2d 301 (4th Cir. 1929). 


§ 153A-28. Compensation of board of commissioners. — The board of 
commissioners may fix the compensation and allowances of the chairman and 
other members of the board by inclusion of the compensation and allowances in 
and adoption of the budget ordinance. In addition, if the chairman or any other 
member of the board becomes a full-time county official, pursuant to G.S. 
1538A-81 or 153A-84, his compensation and allowances may be adjusted at any 
time during his service as a full-time official, for the duration of that service. 
(Code, s. 709; Rev., s. 2785; 1907, c. 500; C. S., 5. 3918; 1969, c. 180, s. 1; 1971, ce. 


11258, 1 31973, casZeesale) 


Authority of the county commissioners to 
amend the county budget to raise or lower 
their compensation at any time during the 
fiscal year is limited by their authority to fix 
their compensation in the adoption of the 
annual budget. Opinion of Attorney General to 
Mr. James C. Fox, New Hanover County 
Attorney, 42 N.C.A.G. 182 (1972). 

When Mileage Allowance Erroneous but 


Innocent. — Where a board of county 
commissioners audited in favor of its members 
for mileage, to which they were not entitled and 
it was found as a fact that they did so under 
advice and without any corrupt or fraudulent 
motive, it was held that the members of the 
board were not indictable either under § 14-234 
or at common law. State v. Norris, 111 N.C. 
652, 16 S.E. 2 (1892). 


§ 153A-29. Fidelity bonds. — (a) Each officer, employee, or agent of a 
county who handles or has in his custody more than one hundred dollars 
($100. 00). of county funds at any time shall, before being entitled to assume his 
duties, give bond with sufficient sureties ‘payable to the county that he will 
faithfully perform the duties of his office, employment, or agency and will 
render a true accounting for all county funds that may come into his custody or 
control. The board of commissioners shall determine the amount of the bond. 
Unless the bond is otherwise required by law, the board may waive the faithful 
performance bond, but it may not waive the true accounting bond. The county 
may pay the premium on any bond. Each bond, when approved by the board of 
commissioners, shall be deposited with the clerk. 

If another statute requires an officer, employee, or agent to be bonded, this 
subsection does not require an additional bond for that officer, employee, or 
agent. 

(b) A county may adopt a system of blanket faithful performance or true 
accounting bonding as an alternative to individual bonds. If such a system is 
adopted, statutory requirements of individual bonds, except for elected county 
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officers and for finance officers and tax collectors by whatever title known, do 
not apply to an officer, employee, or agent covered by the blanket bond. (1868, 
c. 20, s. 8; 1874-5, c. 237, s. 3; Code, s. 707; 1895, c. 185, s. 3; Rev., s. 1818; C.S., s. 


129751965,°¢5:26; 1973; ¢. 822, 8. 1.) 

Former Statute Held Mandatory. — See 
Moffitt v. Davis, 205 N.C. 565, 172 S.E. 317 
(1934). 

Liability of Commissioners for Approval of 
Insufficient Bond. — There is no penalty or 
crime prescribed for failure of county 
commissioners to perform the ministerial duty 
imposed upon them of approving the bonds of 
such officers, but § 109-13 makes them liable as 
sureties on bonds which they approve with 
knowledge, actual or implied, that they are 
insufficient in penal sum or security. Moffitt v. 
Davis, 205 N.C. 565, 172 8.E. 317 (1934). 

Commissioners Held Individually Liable 
for Failure to Require Bond. — Under a for- 
mer statute, county commissioners were held 
individually liable to a person injured by their 
failure to require or receive bond of the clerk of 
the superior court. Moffitt v. Davis, 205 N.C. 
565, 172 S.E. 317 (1934). 

Commissioners Cannot Release Surety. — 
A board of county commissioners cannot 
release a surety from an official bond. Fidelity 
& Deposit Co. v. Fleming, 132 N.C. 332, 43 S.E. 
899 (1903). See also Dockery v. French, 69 N.C. 


308 (1873); State ex rel. Board of Comm’rs v. 
Clarke, 73 N.C. 255 (1875). 

Declaring Office Vacant Where Officer 
Fails to Give Bond. — Under former statutes 
it was held that a board had the power — all 
the business before them being disposed of — to 
adjourn, and, if any officer should fail to 
perfect his bond according to law before such 
adjournment, to declare such office vacant, and 
to fill it, when the power to fill such vacancy 
was vested by law in the board. Kilburn v. 
Latham, 81 N.C. 312 (1879); State ex rel. Cole v. 
Patterson, 97 N.C. 360, 2 S.E. 262 (1887). 

Sheriff's Bonds. — To entitle a sheriff to be 
inducted into office, it is essential that the 
required bonds be executed by him and 
approved by the county commissioners 
according to the requirements of the statute. 
Dixon v. Commissioners of Beaufort, 80 N.C. 
118 (1879). See §§ 162-8, 162-9, and notes. 

While it is irregular to induct a sheriff into 
office without his giving the required bonds, yet 
the defect is cured when they are subsequently 
tendered and accepted. Worley v. Smith, 81 
N.C. 304 (1879). 


§§ 153A-30 to 153A-33: Reserved for future codification purposes. 


Part 2. Structure of the Board of Commissioners. 


§ 153A-34. Structure of boards of commissioners. — Hach county is 
governed by a board of commissioners. The structure and manner of election of 
the board of commissioners in each county shall remain as it is on February 1, 
1974, until changed in accordance with law. (Rev., s. 1811; C.S., s. 1292; 1978, c. 


S228 8.415) 


Editor’s Note. — Session Laws 1973, c. 822, 
s. 2, provides, in part, that the repeal of former 
G.S. 153-4 and 153-5 does not affect in any way 
the structure or manner of election of any 
board of county commissioners the structure or 
manner of election of which was established by 
those sections, and that each board of 
commissioners shall continue to have the same 
structure and manner of election as it has on 
the effective date of the 1973 act until that 
structure or manner of election is changed in 
accordance with law. The 1973 act was made 
effective Feb. 1, 1974. 

For note on one man, one vote as applied to 
local governing bodies, see 47 N.C.L. Rev. 413 
(1969). 

Board Has Perpetual Existence. — The 
board of commissioners of a county has a 
perpetual existence, continued by members who 
succeed each other, and the body remains the 
same, notwithstanding a change in_ the 
individuals who compose it. Pegram_ v. 
Commissioners of Cleveland County, 65 N.C. 
114 (1871). 

Powers of De Facto Board. — An old board 
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of commissioners, holding over, as de facto 
officers, has the right and the duty of 
performing, to the fullest extent, all the 
appropriate functions of office. State ex rel. 
Jones v. Jones, 80 N.C. 127 (1879). 

Remedies to Try Title to Office. — As to 
remedies to try title to the office of county 
commissioner, see Lyon v. Board of Comm’rs, 
120 N.C. 237, 26 S.E. 929 (1897); State ex rel. 
Houghtalling v. Taylor, 122 N.C. 141, 29 S.E. 
101 (1898). See also §§ 1-511, 1-515, and notes. 

Board Has Only Such Powers as Statute 
Prescribes. — The board of commissioners in a 
county possesses only those powers which have 
been prescribed by statute and_ those 
necessarily implied by law, and no others. This 
is the general rule. Fidelity & Deposit Co. v. 
Fleming, 132 N.C. 332, 43 S.E. 899 (1903). 

Exercise of Powers by Board Is Exercise by 
County. — The board’s exercise of statutory 
powers is, in contemplation of law, the exercise 
of such powers by the county. Board of 
Comm’rs v. Hanchett Bond Co., 194 N.C. 1387, 
138 S.E. 614 (1927). 

Powers Exercised by Majority. — A 


§ 1538A-35 


majority of the commissioners constitute the 
legal body, and generally a majority of the 
members of the legally organized body can 
exercise the powers delegated to the county. 
Cleveland Cotton Mills v. Commissioners of 
Cleveland County, 108 N.C..678, 13 S.E. 271 
(1891). 

All Duties and Powers Equally Important. 
— There is no grade among the duties and 
powers of county commissioners, and no 
preference is given to one over another. Long v. 
Commissioners of Richmond County, 76 N.C. 
273 (1877). 

Power to Protect Bridges. — The county 
commissioners, under the general powers 
granted by this section, may bring an action 
for an injunction to restrain the use of a 
nonfloatable stream for floatage of logs, 
causing damage to a county bridge over such 
stream. Commissioners of Burke County v. 
Catawba Lumber Co., 115 N.C. 590, 20 S.E. 707 
(1894). 

The board of commissioners has the power 
and duty of auditing and passing upon the 
validity of claims. If they refuse to audit or act 
upon a claim, mandamus will lie to compel 
them to do so. If after a hearing they refuse to 
allow or issue a warrant for its payment, an 
action will lie against the commissioners to 
establish the debt and for such other relief as 
the party may be entitled to. Reed v. Farmer, 
211 N.C. 249, 189 S.E. 882 (1937), citing Martin 
v. Clark, 185 N.C. 178, 47 S.E. 397 (1904). 

boara May Correct Clerical Error in 
Record. — Where the record of the board of 
county commissioners, through a clerical error, 
states that a tax levy for general county 
purposes is 20 cents on the $100 valuation of 
property, this error may subsequently be 
corrected by the board, at its own instance, to 
correctly show that in fact the levy was 
actually made for 15 cents for general county 
purposes, 5 cents thereof being for the 
improvement of the courthouse and county 
home, and thus within the constitutional 
requirement. Norfolk S.R.R. v. Forbes, 188 
N.C. 151, 124 S.E. 132 (1924). 

Personal Liability of Commissioners 
Generally. — Where the legislature has 
created certain duties to be performed by the 
county commissioners, and has_ expressly 
imposed a personal liability upon their failure 
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to perform some of them but not as to others, 
such liability only attaches where it is expressly 
so declared. Fore v. Feimster, 171 N.C. 551, 88 
S.E. 977 (1916). 

Personal Lia bility for Negligent Per- 
formance or Omission of Ministerial 
Duties. — County commissioners are held to 
an individual liability in the negligent 
performance of, or negligent omission to 
perform, a purely ministerial duty, to a person 
specially injured thereby, when the means to do 
so are available and when it does not involve 
the exercise of a discretionary or judicial power 
conferred upon them by statute. Hipp v. 
Farrell, 169 N.C. 551, 86 S.E. 570 (1915). 

Personal Liability for Judicial and 
Discretionary Acts. — Public officers are not 
personally liable to persons specially injured by 
their acts done in the exercise of judicial or 
discretionary powers conferred on them by 
statute, unless it is alleged and shown that in 
doing the acts complained of they did so 
corruptly and with malice. Hipp v. Farrell, 169 
N.C. 551, 86 S.E. 570 (1915). 

When Commissioners Act Intra Vires. — A 
court has no power to interfere with the 
domestic administration of affairs of a county, 
so long as the board of commissioners acts intra 
vires. Long v. Commissioners of Richmond 
County, 76 N.C. 273 (1877). 

Retaining the consideration of an ultra 
vires contract can impose no contractual 
liability upon a municipal corporation of this 
character. Berlin Iron Bridge Co. v. Board of 
Comm'rs, 111 N.C. 317, 16 S.E. 314 (1892), 
citing Weir v. Page, 109 N.C. 220, 13 S.E. 773 
(1891). 

Mandamus te Compel Bond Issue. — 
Mandamus will lie against county com- 
missioners who refuse to issue bonds, as 
required by an act of the legislature. Jones v. 
Commissioners, 137 N.C. 579, 50 S.E. 291 
(1905). 

When Membership of Board Changes 
between Order and Service of Mandamus. — 
When a writ of mandamus is obtained against a 
board of commissioners, and there is a change 
in the individual members between the time 
when the writ is ordered and when it is served, 
those who compose the board at the time of 
service must obey it. Pegram v. Commissioners 
of Cleveland County, 65 N.C. 114 (1871). 


§§ 153A-35 to 153A-38: Reserved for future codification purposes. 
Part 3. Organization and Procedures of the Board of Commissioners. 


§ 153A-39. Selection of chairman and vice-chairman; powers and duties. 
— At its first regular meeting in December of each year, the board of 
commissioners shall choose one of its members as chairman for the ensuing 
year, unless the chairman is elected as such by the people or otherwise 
designated by law. The board shall also at that time choose a vice-chairman to 
act in the absence or disability of the chairman. If the chairman and the 
vice-chairman are both absent from a meeting of the board, the members 
present may choose a temporary chairman. 
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§ 153A-40 CH. 153A. COUNTIES § 1538A-42 

The chairman is the presiding officer of the board of commissioners. Unless 
excused by rule of the board, the presiding officer has the duty to vote on any 
question before the board, but he has no right to break a tie vote in which he 
participated. (Code, s. 706; Rev., s. 1817; C.S., s. 1296; 1945, c. 182; 1951, c. 904, 
solp i goirorios, 1967 7c. 617; 5.1; 1969, c) $490s51; erl036)1978, c: 822) 5.1.) 


§ 153A-40. Regular and special meetings. — (a) The board of 
commissioners shall hold a regular meeting at least once a month, and may 
hold more frequent regular meetings. The board may by resolution fix the time 
and place of its regular meetings. If such a resolution is adopted, at least 10 
days before the first meeting to which the resolution is to apply, the board 
shall cause a copy of it to be posted on the courthouse bulletin board and a 
summary of it to be published. If no such resolution is adopted, the board shall 
meet at the courthouse on the first Monday of each month, or on the next 
succeeding business day if the first Monday is a holiday. 

If use of the courthouse or other designated regular meeting place is made 
temporarily impossible, inconvenient, or unwise, the board may change the 
time or place or both of a regular meeting or of all regular meetings within a 
specified period of time. The board shall cause notice of the temporary change 
to be posted at or near the regular meeting place and shall take any other 
action it considers helpful in informing the public of the temporary change. 

The board may adjourn a regular meeting from day to day or to a day certain 
until the business before the board is completed. 

(b) The chairman or a majority of the members of the board may at any 
time call a special meeting of the board of commissioners by signing a written 
notice stating the time and place of the meeting and the subjects to be 
considered. The person or persons calling the meeting shall cause the notice to 
be delivered to the chairman and each other member of the board or left at the 
usual dwelling place of each at least 48 hours before the meeting and shall 
cause a copy of the notice to be posted on the courthouse bulletin board at least 
48 hours before the meeting. Only those items of business specified in the 
notice may be transacted at a special meeting, unless all members are present 
or those not present have signed a written waiver. 

If a special meeting is called to deal with an emergency, the notice 
requirements of this subsection do not apply. However, the person or persons 
calling such a special meeting shall take reasonable action to inform the other 
members and the public of the meeting. Only business connected with the 
emergency may be discussed at a meeting called pursuant to this paragraph. 

(c) The board of commissioners shall hold all its meetings within the county. 
(COdG=sS. (U0 nev selon. 5.1290, 1945.c, lose Loot, 904. Ss) 11961 'c: 
Lan toOl Ca0l (Sila 1000 .C. 34075. bal 030; 19 lonG.oecese le) 


Statute Construed as Directory. — The 
statute setting the days for meetings was 
directory and was intended to forbid the 
commissioners from receiving compensation for 
attendance on other days than regular 
meetings. It did not disable the commissioners 


Hence, commissioners elected by the county 
commissioners at an adjourned meeting subject 
to the call of the chairman were at least de 
facto officers, whose title could not be 
collaterally attacked. Tripp v. Commissioners 
of Pitt County, 158 N.C. 180, 73 S.E. 896 (1912). 


from acting at other times on due notice to all 
concerned. People ex rel. McNeill v. Green, 75 
N.C. 329 (1876). 


§ 153A-41. Procedures. — The board of commissioners may adopt its own 
rules of procedure, in keeping with the size and nature of the board and in the 
spirit of generally accepted principles of parliamentary procedure. (Code, s. 
706; Rev., s. 1817; C. S., s. 1296; 1945, c. 182; 1951, c. 904, s. 1; 1961, c. 154; 1967, 
ce. 617, s..1; 1969, c. 349, s. 1: c. 1036; 1973, ¢. 822° s. 1.) 


§ 153A-42. Minutes to be kept; ayes and noes. — The clerk shall keep full 
and accurate minutes of the proceedings of the board of commissioners, which 
shall be available for public inspection. The clerk shall record the results of 
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§ 153A-43 
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§ 153A-47 


each vote in the minutes; and upon the request of any member of the board, the 
ayes and noes upon any question shall be taken and recorded. (Code, s. 712; 
1905, c. 530; Rey., 8.1825; GC. S., se1gi0; 1953, c. 973, 8. 3; 19737 €) 822.8. 11.) 


Correction of Record. — The record of a 
board of county commissioners may be 
corrected nunc pro tunc to speak the truth by 
the board itself. Norfolk S.R.R. v. Reid, 187 
N.C. 320, 121 S.E. 534 (1924). 

Where the county commissioners exercised 
their statutory authority to loan county funds 
to the State Highway Commission (now the 
Board of Transportation), anticipating the 
allotment of State funds for the building of 
highways within the county, and lawfully 


after the passage of a later act taking away this 
power, materially change the contract, but the 
county commissioners nunc pro tune could 
correct the entries on their minutes theretofore 
duly passed and entered of record so as to make 
the entry speak the truth as to what had been 
regularly done, and to this end parol evidence 
was admissible, the time of the correction so 
made relating back to the time the entry should 
have been correctly made. Oliver v. Board of 
Comm’rs, 194 N.C. 380, 139 S.E. 767 (1927). 


contracted for that purpose, they could not, 


§ 153A-43. Quorum. — A majority of the membership of the board of 
commissioners constitutes a quorum. The number required for a quorum is 
not affected by vacancies. If a member has withdrawn from a meeting without 
being excused by majority vote of the remaining members present, he shall be 
counted as present for the purposes of determining whether a quorum is 
present. The board may compel the attendance of an absent member by 
ordering the sheriff to take the member into custody. (Code, s. 706; Rev., s. 
1317; ClS., 8. 1296; 1945, c. 138271951, ¢ 904,'s: 151961, co 154219606 Gliese 
19690; 549) 52.1 co. 1036; 19737 e822 s/ 1.) 


§ 153A-44. Members excused from voting. — The board may excuse a 
member from voting, but only upon questions involving his own financial 
interest or his official conduct. (For purposes of this section, the question of the 
compensation and allowances of members of the board does not involve a 
member’s own financial interest or official conduct.) (Code, s. 706; Rev., s. 1817; 
GoS:5/S) 129631945, 0813219510; 904,.s..1; 1961, 2154319672 Oise: lade: 
B49) se] 108671973 7C28227591%) 


§ 153A-45. Adoption of ordinances. — To be adopted at the meeting at, 
which it is first introduced, an ordinance or any action having the effect of an 
ordinance (except the budget ordinance, any bond order, or any other ordinance 
on which a public hearing must be held before the ordinance may be adopted) 
must receive the approval of all the members of the board of commissioners. If 
the ordinance is approved by a majority of those voting but not by all the 
members of the board, or if the ordinance is not voted on at that meeting, it 
shall be considered at the next regular meeting of the board. If it then or at any 
time thereafter within 100 days of its introduction receives a majority of the 
votes cast, a quorum being present, the ordinance is adopted. (1968, c. 1060, ss. 
Lylt42'- 19652 ce 388) 56721083) 1158; .1967c) 495) S22 1969 Ree aG ss oe 
702, ss. 1-3; 1973, c. 822, s. 1.) 


§ 153A-46. Franchises. — No ordinance making a grant, renewal, 
extension, or amendment of any franchise may be finally adopted until it has 
been passed at two regular meetings of the board of commissioners. No such 
grant, renewal, extension, or amendment may be made except by ordinance. 
(19738, ¢..822, s..1.) 


§ 153A-47. Technical ordinances. — Subject to G.S. 143-138(e), a county 
may in an ordinance adopt by reference a published technical code or a 
standard or regulation promulgated by a public agency. A technical code or 
standard or regulation so adopted has the force of law in any area of the county 
in which the ordinance is applicable. An official copy of a technical code or 
standard or regulation adopted by reference shall be available for public 
inspection in the office of the clerk and need not be filed in the ordinance book. 
(1973, c. 822, s. 1.) 
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§ 153A-48. Ordinance book. — The clerk shall maintain an ordinance book, 
separate from the minute book of the board of commissioners. The ordinance 
book shall be indexed and shall be available for public inspection in the office of 
the clerk. Except as provided in this section and in G.S. 153A-47, each county 
ordinance shall be filed and indexed in the ordinance book. 

The budget ordinance and any amendments thereto, any bond order, and any 
other ordinance of limited interest or transitory nature may be omitted from 
the ordinance book. However, the ordinance book shall contain a section 
showing the caption of each omitted ordinance and the page in the 
commissioners’ minute book at which the ordinance may be found. 

If a county adopts and issues a code of its ordinances, county ordinances need 
be recorded and indexed in the ordinance book only until they are placed in the 
codification. (1963, c. 1060, ss. 1, 1'/2; 1965, ec. 388, 567, 1083, 1158; 1967, c. 495, 
su2;1969,-c. 36, -s..15197T1, @ 102) :ssn1-3)1978; Gi 822,38.) 


§ 153A-49. Code of ordinances. — A county may adopt and issue a code of 
its ordinances. The code may be reproduced by any method that gives legible 
and permanent copies, and may be issued as a securely bound book or books 
with periodic separately bound supplements, or as a loose-leaf book maintained 
by replacement pages. Supplements or replacement pages should be adopted 
and issued at least annually, unless there have been no additions to or 
modifications of the code during the year. 

A code may consist of two parts, the “General Ordinances” and the 
“Technical Ordinances.” The technical ordinances may be published as separate 
books or pamphlets, and may include ordinances regarding the construction of 
buildings, the installation of plumbing and electric wiring, and the installation 
of cooling and heating equipment; ordinances regarding the use of public 
utilities, buildings, or facilities operated by the county; the zoning ordinance; 
the subdivision control ordinance; the privilege license tax ordinance; and other 
similar ordinances designated as technical ordinances by the board of 
commissioners. The board may omit from the code the budget ordinance, any 
bond orders, and other designated classes of ordinances of limited interest or 
transitory nature, but the code shall clearly describe the classes of ordinances 
omitted from it. 

The board of commissioners may provide that ordinances (i) establishing or 
amending the boundaries of county zoning areas or (ii) establishing or 
amending the boundaries of zoning districts shall be codified by appropriate 
entries upon official map books to be retained permanently in the office of the 
coe oF some other county office generally accessible to the public. (1978, c. 

cg by, 


§ 153A-50. Pleading and proving county ordinances. — County 
ordinances shall be pleaded and proved under the rules and procedures of G.S. 
160A-79. References to G.S. 160A-77 and G.S. 160A-78 appearing in G.S. 
160A-79 are deemed, for purposes of this section, to refer to G.S. 153A-49 and 
G.S. 158A-48, respectively. (1973, c. 822, s. 1.) 


§ 153A-51: Reserved for future codification purposes. 


§ 153A-52. Conduct of public hearing. — The board of commissioners may 
hold public hearings at any place within the county. The board may adopt 
reasonable rules governing the conduct of public hearings, including but not 
limited to rules (i) fixing the maximum time allotted to each speaker, (11) 
providing for the designation of spokesmen for groups of persons supporting or 
opposing the same position, (ili) providing for the selection of delegates from 
groups of persons supporting or opposing the same positions when the number 
of persons wishing to attend the hearing exceeds the capacity of the hall, and 
(iv) providing for the maintenance of order and decorum in the conduct of the 

earin 

The Prd may continue a public hearing without further advertisement. If a 
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public hearing is set for a given date and a quorum of the board is not then 
present, the board shall continue the hearing without further advertisement 
until its next regular meeting. (1973, c. 822, s. 1.) 


§§ 153A-53 to 153A-57: Reserved for future codification purposes. 


Part 4. Modification in the Structure of the Board of Commissioners. 


§ 153A-58. Optional siructures. — A county may alter the structure of its 
board of commissioners by adopting one or any combination of the options 
prescribed by this section. 

(1) Number of members of the board of commissioners: The board may 
consist of any number of members not less than three, except as 
limited by subdivision (2)d of this section. 

(2) Terms of office of members of the board of commissioners: 

a. Members shall be elected for two-year terms of office. 

b. Members shall be elected for four-year terms of office. 

c. Members shall be elected for overlapping four-year terms of office. 

d. The board shall consist of an odd number of members, who are 
elected for a combination of four- and two-year terms of office, so 
that a majority of members is elected each two vears. This option 
may be used only if all members of the board are nominated and 
elected by the voters of the entire county, and only if the 
ae ne of the board is elected by and from the members of the 

oard. 

(3) Mode of election of the board of commissioners: 

a. The qualified voters of the entire county shall nominate all 
candidates for and elect all members of the board. 

For options b, ec, and d, the county shall be divided into elec- 
toral districts, and board members shall be apportioned to the 
districts so that the quotients obtained by dividing the population of 
each district by the number of commissioners apportioned to the dis- 
trict are as nearly equal as practicable. 

b. The qualified voters of each district shall nominate candidates and 
elect members who reside in the district for seats apportioned to 
that district; and the qualified voters of the entire county shall 
nominate candidates and elect members. apportioned to the 
county at large, if any. 

c. The qualified voters of each district shall nominate candidates who 
reside in the district for seats apportioned to that district, and the 
qualified voters of the entire county shall nominate candidates 
for seats apportioned to the county at large, if anv; and the 
qualified voters of the entire county shall elect all the members of 
the board. 

d. Members shall reside in and represent the districts according to the 
apportionment plan adopted, but the qualified voters of the entire 
county shall nominate all candidates for and elect all members of 
the board. 

If any of options b, c, or d is adopted, the board shall divide the 
county into the requisite number of electoral districts according 
to the apportionment plan adopted, and shall cause a delinea- 
tion of the districts so laid out to be drawn up and filed as re- 
quired by G.S. 153A-20. No more than half the board may be appor- 
tioned to the county at large. 

(4) Selection of chairman of the board of commissioners: 

a. The board shall elect a chairman from among its membership to 
serve a one-year term, as provided by G.S. 153A-39. 

b. The chairmanship shal! be a separate office. The qualified voters of 
the entire county nominate candidates for and elect the chairman 
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for a two- or four-year term. (1927, c. 91, s. 3; 1969, c. 717, s. 1; 
1973; c, $22,s; 1.) 


§ 153A-59. Implementation when board has members serving a 
combination of four- and two-year terms. — If the structure of the board of 
commissioners is altered to establish a board with an odd number of members 
serving a combination of four- and two-year terms of office, the new structure 
shall be implemented as follows: 

At the first election all members of the board shall be elected. A simple 
majority of those elected shall be elected for two-year terms, and the 
remaining members shall be elected for four-year terms. The candidate or 
candidates receiving the highest number of votes shall be elected for the 
four-year terms. 

At each subsequent general election, a simple majority of the board shall! be 
elected. That candidate who is elected with the least number of votes shall be 
elected for a two-year term, and the other member or members elected shall be 
elected for four-year terms. (1927, c. 91, s. 3; 1969, c. 717, s. 1; 1973, ¢. 822, s. 1.) 


§ 153A-60. Initiation of alterations by resolution. — The board of 
commissioners shall initiate any alteration in the structure of the board by 
adopting a resolution. The resolution shall: 

(1) Briefly but completely describe the proposed alterations; 

(2) Prescribe the manner of transition from the existing structure to the 
altered structure; 

(3) Define the electoral districts, if any, and apportion the members 
among the districts; | 

(4) Call a referendum on the question of adoption of the alterations. The 
referendum may be held at the same time as any other referendum or 
election in the county, but may not otherwise be held within the 
period of time beginning 30 days before and ending 30 days after the 
day of any other referendum or election conducted by the county 
board of elections and already validly called or scheduled by law at the 
time the referendum on alteration of structure is called. In addition, 
the referendum may not be held during the period beginning 30 days 
before the last day for filing notice of candidacy for county offices and 
ending on the day before the next succeeding general election. 

Upon its adoption, the resolution shall be published in full. (1927, c. 91, s. 4; 
1O09F CATE Sele 193; C2 82258) 1%) 


§ 153A-61. Submission of proposition to voters; form of ballot. — A 
proposition to approve an alteration shall be printed on the ballot in 
substantially the following form: 

“Shall the structure of the board of commissioners be altered? (Describe the 
effect of the alteration.) 

LJ YES 

CL] NO” 

The ballot shall be separate from other ballots used at the election. 

If a majority of the votes cast on the proposition are in the affirmative, the 
plan contained in the resolution shall be put into effect as provided in this Part. 
If a majority of the votes cast are in the negative, the resolution and the plan 
contained therein are void. (1927, c. 91, s. 4; 1969, c. 717, s. 1; 1973, ¢. 822, s. 1.) 


§ 153A-62. Effective date of any alteration. — Any approved alteration 
shall be the basis for nominating and electing the members of the board of 
commissioners at the first succeeding primary and general election for county 
offices held after approval of the alteration; and the alteration takes effect on 
the first Monday in December following that general election. (1927, c. 91, s. 4; 
SLDOD (Colle SelcelO fac: o22,8. 1.) 
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§ 153A-63. Filing copy of resolution. — A copy of a resolution approved 
ursuant to this Part shall be filed and indexed in the ordinance book required 
i G.S. 153A-47. (1927, c. 91, s. 4; 1969; c. 717, s. 1; 1973, c. 822, s. 1.) 


Editor’s Note. — It appears that the 
reference to § 153A-47 in this section should be 
to § 153A-48. . 


§§ 153A-64 to 153A-75: Reserved for future codification purposes. 


ARTICLE 5. 
Admuustration. 
Part 1. Organization and Reorganization of County Government. 


§ 153A-76. Board of commissioners to organize county government. — 
The board of commissioners may create, change, abolish, and consolidate 
offices, positions, departments, boards, commissions, and agencies of the 
county government, may impose ex officio the duties of more than one office on 
a single officer, may change the composition and manner of selection of boards, 
commissions, and agencies, and may generally organize and reorganize the 
county government in order to promote orderly and efficient administration of 
county affairs, subject to the following limitations: 

(1) The board may not abolish an office, position, department, board, 
commission, or agency established or required by law. 

(2) The board may not combine offices or confer certain duties on the 
same officer when this action is specifically forbidden by law. 

(3) The board may not discontinue or assign elsewhere a function or duty 
assigned by law to a particular office, position, department, board, 
commission, or agency. 

(4) The board may not change the composition or manner of selection of a 
local board of education, the board of health, the board of social 
services, the board of elections, or the board of alcoholic beverage 
control. (1973, c. 822, s. 1.) 


§ 153A-77. Authority of boards of commissioners in certain counties over 
commissions, boards, agencies, etc. — In the exercise of its jurisdiction over 
commissions, boards and agencies, the board of county commissioners is 
hereby authorized to assume direct control of any activities theretofore 
conducted by or through any commission, board or agency by the adoption of a 
resolution assuming and conferring upon the board of county commissioners 
all powers, responsibilities and duties of any such commission, board or 
agency. This section shall apply to the board of health, the social services 
board, board of mental health (area) and any other commission, board or 
agency appointed by the board of county commissioners and/or acting under 
and pursuant to authority of the board of county commissioners of said county. 
It is provided, however, that the board of county commissioners may exercise 
the power and authority herein conferred only after a public hearing held by 
said board pursuant to 30 days’ notice of said public hearing given in a 
newspaper having general circulation in said county. 

The board of county commissioners is further authorized and empowered, in 
the exercise of its discretion, to appoint advisory boards, committees, councils 
and agencies composed of qualified and interested county residents to study, 
interpret and develop community support and cooperation in activities 
conducted by or under the authority of the board of county commissioners of 
said county. 

This section applies to counties with a population in excess of 325,000. (1978, 
c. 454, ss. 1-2!/2.) 


§§ 153A-78 to 153A-80: Reserved for future codification purposes. 
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Part 2. Administration in Counties Having Managers. 


§ 153A-81. Adoption of county-manager plan; appointment or 
designation of manager. — The board of commissioners may by resolution 
adopt or discontinue the county-manager plan. If it adopts the county-manager 
plan, the board may, in the alternative: 

(1) Appoint a county manager to serve at its pleasure. The manager shall 
be appointed solely on the basis of his executive and administrative 
qualifications. He need not be a resident of the county or the State at 
the time of his appointment. 

(2) Confer upon the chairman or some other member of the board of 
commissioners the duties of county manager. If this is done, the 
chairman or member shall become a full-time county official, and the 
board may increase his salary pursuant to G.S. 153A-28. 

(3) Confer upon any other officer, employee, or agent of the county the 
duties of county manager. 

As used in this Part, the word “manager” includes the chairman or any 
member of the board of commissioners exercising the duties of manager or any 
officer, emplovee, or agent of a county exercising the duties of manager. (1927, 
COOLS SS 259871973. C2 822° Sel) 


§ 153A-82. Powers and duties of manager. — The manager is the chief 
administrator of county government. He is responsible to the board of 
commissioners for the administration of all departments of county government 
under the board’s general control and has the following powers and duties: 

(1) He shall appoint with the approval of the board of/commissioners and 
suspend or remove all county officers, emplovees, and agents except 
those who are elected by the people or whose appointment is otherwise 
provided for by law. The board may by resolution permit the manager 
to appoint officers, employees, and agents without first securing the 
board’s approval. The manager shall make his appointments, 
suspensions, and removals in accordance with any general personnel 
rules, regulations, policies, or ordinances that the board may adopt. 
The board may require the manager to report each suspension or 
removal to the board at the board’s first regular meeting following the 
suspension or removal; and, if the board has permitted the manager to 
make appointments without board approval, the board may require 
the manager to report each appointment to the board at the board’s 
first regular meeting following the appointment. 

(2) He shall direct and supervise the administration of all county offices, 
departments, boards, commissioners, and agencies under the general 
control of the board of commissioners, subject to the general direction 
and control of the board. 

(3) He shall attend all meetings of the board of commissioners and 
recommend any measures that he considers expedient. 

(4) He shall see that the orders, ordinances, resolutions, and regulations of 
the board of commissioners are faithfully executed within the county. 

(5) He shall prepare and submit the annual budget and capital program to 
the board of commissioners. 

(6) He shall annually submit to the board of commissioners and make 
available to the public a complete report on the finances and 
administrative activities of the county as of the end of the fiscal year. 

(7) He shall make any other reports that the board of commissioners may 
require concerning the operations of county offices, departments, 
boards, commissions, and agencies. 

(8) He shall perform any other duties that may be required or authorized 
by the board of commissioners. (1927, c. 91, ss. 6, 7; 1978, c. 822, s. 1.) 


§ 153A-83. Acting county manager. — By letter filed with the clerk, the 
manager may designate, subject to the approval of the board of commissioners, 
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a qualified person to exercise the powers and perform the duties of manager 
during the manager’s temporary absence or disability. During an absence or 
disabilitv, the board may revoke the designation at any time and appoint 
another person to serve until the manager returns or his disability ceases. 
(197337822755) 12) 


§ 153A-84. Interim county manager. — Whenever the position of county 
manager is vacant, the board of commissioners shall designate a qualified 
person to exercise the powers and perform the duties of manager until the 
vacancy is filled. The board may designate the chairman or some other member 
as interim manager; for the interim the chairman or member shall become a 
full-time county official, and the board may increase his salary pursuant to 
G.S: 1538A-28)°(1973, ¢-822;5.21)) 


§§ 153A-85, 153A-86: Reserved for future codification purposes. 
Part 3. Administration in Counties Not Having Managers. 


§ 153A-87. Administration in counties not having managers. — In a 
county that has not adopted or does not operate under the county-manager 
plan, the board of commissioners shall appoint, suspend, and remove all county 
officers, emplovees, and agents except those who are elected by the people or 
whose appointment is otherwise provided for by law. The board may delegate 
to the head of any county department the power to appoint, suspend, and 
remove county officers or employees assigned to his department. (1978, c. 822, 
s. 1.) 


§ 153A-88. Acting department heads. — By letter filed with the clerk, the 
head of a department may designate, subject to the approval of the board of 
commissioners, a qualified person to exercise the powers and perform the 
duties of head of that department during the department head’s temporary 
absence or disability. During an absence or disability, the board may revoke 
the designation at any time and appoint another person to serve until the 
department head returns or his disability ceases. (19738, c. 822, s. 1.) 


§ 153A-89. Interim department heads. — Whenever the position of head of 
a department is vacant, the board may designate a qualified person to exercise 
the powers and perform the duties of head of the department until the vacancy 
is filled. (1973, c. 822, s. 1.) 


§§ 153A-90, 153A-91: Reserved for future codification purposes. 
Part 4. Personnel. 


§ 153A-92. Compensation. — (a) Subject to the limitations set forth in 
subsection (b) of this section, the board of commissioners shall fix or approve 
the schedule of pay, expense allowances, and other compensation of all county 
officers and employees, whether elected or appointed, and may adopt position 
classification plans. 

(b) In exercising the authority granted by subsection (a) of this section, the 
board of commissioners is subject to the following limitations: 

(1) The board of commissioners may not reduce the salary, allowances, or 
other compensation paid to an officer elected by the people for the 
duties of his elective office if the reduction is to take effect during the 
term of office for which the incumbent officer has been elected, unless 
the officer agrees to the reduction or unless the Local Government 
Commission pursuant to Chapter 159, Article 10, orders a reduction. 

(2) During the year of a general election, the board of commissioners may 
reduce the salary, allowances, or other compensation of an officer to 
be elected at the general election only in accordance with this 
subdivision. The board of commissioners shall by resolution give 
notice of intention to make the reduction no later than 14 days before 
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the last day for filing notice of candidacy for the office. The resolution 
shall set forth the reduced salary, allowances, and other compensation 
and shall provide that the reduction is to take effect at the time the 
person elected to the office in the general election takes office. Once 
adopted, the resolution may not be altered until the person elected to 
the office in the general election has taken office. The filing fee for the 
office shall be determined by reference to the reduced salary. 

(3) If the board of commissioners reduces the salaries, allowances, or 
other compensation of employees assigned to an officer elected by the 
people, and the reduction does not apply alike to all county offices and 
departments, the elected officer involved must approve the reduction. 
If the elected officer refuses to approve the reduction, he and the 
board of commissioners shall meet and attempt to reach agreement. If 
agreement cannot be reached, either the board or the officer may refer 
the dispute to arbitration by the senior regular resident superior court 
judge of the judicial district in which the county is located. The judge 
shall make an award within 30 days after the day the matter is 
referred to him. The award may extend for no more than two fiscal 
vears, including the fiscal year for which it is made. 

(4) The board of commissioners shall fix their own salaries, allowances, 
and other compensation in accordance with G.S. 153 A-28. 

(5) The board of commissioners shall fix the salaries, allowances and other 
compensation of county employees subject to the State Personnel Act 
according to the procedures set forth in Chapter 126. The board may 
make these employees subject to a county position classification plan 
only as provided in Chapter 126. | 

(c) In counties with a county manager, the manager is responsible for 
preparing position classification and pay plans for submission to the board of 
commissioners and for administering the pay plan and any position 
classification plan in accordance with general policies and directives adopted 
by the board. In counties without a county manager, the board of 
commissioners shall appoint or designate a personnel officer, who shall then be 
responsible for administering the pay plan and any position classification plan 
in accordance with general policies and directives adopted by the board. 

(d) A county may purchase life insurance or health insurance or both for the 
benefit of all or any class of county officers and emplovees as a part of their 
compensation. A county may provide other fringe benefits for county officers 
and employees. (1927, c. 91, s. 8; 1953, c. 1227, ss. 1-3; 1969, c. 358, s. 1; c. 1017; 
Idi Crosaesale) 


When Local or Special Act Applicable in 


Fixing Salaries. — See opinion of Attorney 
General to Mr. James R. Sugg, Craven County 
Attorney, 41 N.C.A.G. 22A (1970). 

County Board of Commissioners Has No 
Authority to Abolish Office or Reduce Salary 
of Incumbent Coroner during Term of Office. 


Harold Price, Chairman, Alexander County 
Board of Elections, 40 N.C.A.G. 568 (1970). 

Authority of County to Increase Officers’ 
Salaries in Election Year. — See opinion of 
Attorney General to Mr. Dallas W. McPherson, 
Greene County Attorney, 40 N.C.A.G. 569 
(1970). 


— See opinion of Attorney General to Mr. 


§ 153A-93. Retirement benefits. — (a) The board of commissioners may 
provide for enrolling county officers and emplovees in the Local Governmental 
Employees’ Retirement System, the Law-Enforcement Officers’ Benefit and 
Relief Fund, the Firemen’s Pension Fund, or a retirement plan certified to be 
actuarially sound by a qualified actuary as defined in subsection (c) of this 
section and may make payments into such a retirement svstem or plan on 
behalf of its employees. 

(b) No county may make payments into a retirement system or plan 
established or authorized by a local act unless the system or plan is certified to 
be actuarially sound by a qualified actuary as defined in subsection (c) of this 
section. 
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(c) A qualified actuary means a member of the American Academy of 
Actuaries or an individual certifed as qualified by the Commissioner of 


Insurance. (1978, c. 822, s. 1.) 


§ 153A-94. Personnel rules; office hours, workdays, and holidays. — (a) 
The board of commissioners may adopt or provide for rules and regulations or 
ordinances concerning but not limited to annual leave, sick leave, special leave 
with full pay or with partial pay supplementing workmen’s compensation 
payments for emplovees injured in accidents arising out of and in the course of 
employment, working conditions, service award and incentive award programs, 
other personnel policies, and any other measures that promote the hiring and 
retention of capable, diligent, and honest career employees. 

(b) The board of commissioners may prescribe the office hours, workdays, 
and holidays to be observed by the various offices, departments, boards, 
commissions, and agencies of the county. (1959, c. 251; 1973, c. 822, s. 1.) 





§ 153A-95. Personnel board. — The board of commissioners may establish 
a personnel board with authority, as regards emplovees in offices, 
departments, boards, commissions, and agencies under the general control of 
the board of commissioners, to administer tests designed to determine the 
merit and fitness of candidates for appointment or promotion, to conduct 
hearings upon the appeal of employees who have been suspended, demoted, or 
discharged, to hear employee grievances, or to undertake any other duties 
relating to personnel administration that the board of commissioners may 
directo(1973-c, S22"sare 


§ 153A-96. Participation in the Social Security Act. — The board of 
commissioners may take any action necessary to allow county officers and 
employees to participate fully in benefits provided by the Federal Social 
Security Act. (1973, c. 822, s. 1.) 


§ 153A-97. Defense of officers and employees. — A county may, pursuant 
to G.S. 160A-167, provide for the defense of any county officer or employee, 
including the county board of elections or any county election official. (1957, c. 
A386; 191s Groce Sale) 


§§ 153A-98 to 153A-100: Reserved for future codification purposes. 


Part 5. Board of Commissioners and Other Officers, Boards, 
Departments, and Agencies of the County. 


§ 153A-101. Board of commissioners to direct fiscal policy of the county. 
— The board of commissioners has and shall exercise the responsibility of 
developing and directing the fiscal policy of the county government under the 
provisions and procedures of the Local Government Budget and Fiscal Control 
Act) (1277, .¢.129.-s,.4. P>R ReG@escezs-1s..16; Codess.1(baeh ens ato tose 
Ss. 162071927) ¢):91, 8) 11> 19bSh Cro aeee one S 22s ele) 

Power to Create Necessary Debts. — The 


legislature may confer upon a county the power 
to create debts for necessary expenses, without 
the approval of “a majority of the qualified 
voters” in the county. Evans v. Commissioners 
of Cumberland, 89 N.C. 154 (1883). 

Necessary Expenses Determined by 
Commissioners. — What is “necessary 
expense” for a county is to be determined by the 
sound judgment and discretion of its board of 
commissioners. Broadnax v. Groom, 64 N.C. 
244 (1870); Commissioners of Yancey County 
v. Road Comm'rs, 165 N.C. 632, 81 S.E. 1001 
(1914); Hargrave v. Board of Comm’rs, 168 N.C. 


626, 84 S.E. 1044 (1915); Wilson v. Holding, 170 
N.C. 352, 86 S.E. 1048 (1915). 

As to province of the courts and the 
legislature, see Burgin v. Smith, 151 N.C. 561, 
66 S. E. 607 (1909), citing Cromartie v. 
Commissioners of Bladen, 87 N.C. 134 (1882); 
Hightower v. City of Raleigh, 150 N.C. 569, 65 
S.E. 279 (1909). 

When Commissioners’ Actions Not Subject 
to Review. — The commissioners’ exercise of 
their discretion will not be reviewed except 
when mala fides is shown. Jackson v. Board of 
Comm’rs, 171 N.C. 379, 88 S.E. 521 (1916). 

When Public and Private Interests 
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Conflict. — Upon the principle that where 
public interests conflict with private interests, 
if the entire fund which can be raised by 
taxation is required to meet the necessary 
expenses of an economical administration of 
the county government, and none can be 
diverted to pay its indebtedness without serious 
detriment to the public, none ought to be thus 
appropriated. Cromartie v. Commissioners of 
Bladen, 85 N.C. 211 (1881). 

County May Hire Auditors. The 
commissioners of a county have the right to 
contract with skilled expert accountants for 
auditing of the books and accounts of the 
various departments of the county at a price 


COUNTIES 


§ 153A-111 


the same be paid by the county treasurer out of 
the county funds. Wilson v. Holding, 170 N.C. 
352, 86 S.E. 1043 (1915). 

Support of Convicts. — The support of the 
county convicts must be paid out of the general 
county fund. Chambers v. Walker, 120 N.C. 401, 
27 S.E. 77 (1897). 

Legislature to Determine Care of Indigent. 
— It is the exclusive right of the legislature to 
determine how the indigent of the State 
entitled to support shall be ascertained, and 
from what fund and by whom allowances for 
their support shall be made. Board of Educ. v. 
Commissioners of Bladen, 113 N.C. 379, 18 S.E. 
661 (1893). 


agreed upon, and empowers them to order that 


§ 153A-102. Commissioners to fix fees. — The board of commissioners 
may fix the fees and commissions charged by county officers and employees for 
eeu itan) services or duties permitted or required by law. The board may not, 

owever, fix fees in the General Court of Justice or modify the fees of the 
register of deeds prescribed by G.S. 161-10 or the fees of the board of elections 
prescribed by G.S. 163-107. (1953, c. 1227, ss. 1-3; 1969, c. 358, s. 1; ec. 1017; 1973, 
Geers, ).) 


§ 153A-103. Number of employees in office of sheriff and register of 
deeds. Subject to the limitations set forth “below, the board of 
commissioners may fix the number of salaried employees in the offices of the 
sheriff and the register of deeds. In exercising the authority granted by this 
section, the board of commissioners is subject to the following limitations: 

(1) Each sheriff and register of deeds elected by the people has the 
exclusive right to hire, discharge, and supervise the employees in his 
office. However, the board of commissioners must approve the 
appointment by such an officer of a relative by blood or marriage of 
nearer kinship than first cousin or of a person who has been convicted 
of acrime involving moral turpitude. 

(2) Each sheriff and register of deeds elected by the people is entitled to at 
least one deputy, who shall be reasonably compensated by the county. 
(ho DB ACME 2 SSal eral UOU aC. jose Sal LO (oe Cao22.S2 15) 


§ 153A-104. Reports from officers, employees, and agents of the county. 
— The board of commissioners may require any officer, employee, or agent of 
the county to make to the board, either directly or through the county 
manager, periodic or special reports concerning any matter connected with the 
officer’s, employee’s or agent’s duties. The board may require that such a 
report be made under oath. If a person fails or refuses to obey a reasonable 
order to make a report, issued pursuant to this section, the board may apply to 
the appropriate division of the General Court of Justice for an order requiring 
that its order be obeyed. The court has jurisdiction to issue these orders. (1868, 
PIeUeS COUP SS (Ul Rev Solo Coa ee lool Lo lorereae. So le) 


§$ 153A-105 to 153A-110: Reserved for future codification purposes. 
Part 6. Clerk to the Board of Commissioners. 


§ 153A-111. Appointment; powers and _ duties. Thessnoardy of 
commissioners shall appoint or designate a clerk to the board. The board may 
designate the register of deeds or any other county officer or emplovee as clerk. 
The clerk shall perform any duties that may be required by law or the board of 
commissioners. The clerk shall serve as such at the pleasure of the board. 
(Gonsize arte s..2) Code 1890 110591895910/135"s\'4s Revs ia! 18246285 sv1309; 
1955, c. "247, Se 1; 1963, o. 372: 1969, G 207; 1973, c. 822, s. 1.) 
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§§ 153A-112, 153A-113: Reserved for future codification purposes. 
Part 7. County Attorney. 


§ 153A-114. Appointment; duties. — The board of commissioners shall 
appoint a county avtorney to serve at its pleasure and to be its legal adviser. 
(1973 $¢. 822, s..17) 


§§ 153A-115 to 153A-120: Reserved for future codification purposes. 
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ARTICLE 6. 
Delegation and Exercise of the General Police Power. 


§ 153A-121. General ordinance-making power. — (a) A county may by 
ordinance define, regulate, prohibit, or abate acts, omissions, or conditions 
detrimental to the health, safety, or welfare of its citizens and the peace and 
dignity of the county; and may define and abate nuisances. 

(b) This section does not authorize a county to regulate or control vehicular 
or pedestrian traffic on a street or highway under the control of the Board of 
Transportation, nor to regulate or control any right-of-way or right-of-passage 
belonging to a public utility, electric or telephone membership corporation, or 
public agency of the State. In addition, no county ordinance may regulate or 
control a highway right-of-way in a manner inconsistent with State law or an 
ordinance of the Board of Transportation. 

(c) This section does not impair the authority of local boards of health to 
adopt rules and regulations to protect and promote public health. (1963, c. 1060, 


1 72511965, cc. 388, 567, 1083;1158; 1967, c. 495,s.2;1969 edb skate pe 


SS. 

A0Z. BS. 1-S7 19137 C0 (iS Once Baca sr iby) 
Editor’s Note. — Pursuant to Session Laws 

1973, c. 507, s. 5, “Board of Transportation” has 


been substituted for “State Highway 
Commission.” 

For an article on local legislation in the 
General Assembly, discussing former §& 


153-9(55), see 45 N.C.L. Rev. 340 (1967). 

Home Rule Statute. — Former § 153-9(55), 
authorizing boards of county commissioners to 
adopt ordinances for the better government of 
the county, was a Home Rule statute, 
applicable throughout the State. It enabled the 
county commissioners of every county to enact 
ordinances in the exercise of the general police 
power within the prescribed territory just as 
other statutes enable the governing bodies of 
cities and towns to enact ordinances in the 
exercise of the general police powers within 
their corporate limits. Whitney Stores, Inc. v. 
Clark, 277 N.C. 322, 177 S.E.2d 418 (1970). 


Does Not Contravene Constitutional 
Limitations on Local, Private and Special 
Legislation. — Former § 153-9(55) was a 


general law and therefore did not contravene 
N.C. Const. 1868, Art. II, § 29. Whitney Stores, 
Inc. ‘ v; Clarke Zien eeee ti 2d!) 418 
(1970). See N.C. Const., Art. II, § 24. 

Former § 153-9(55) did not confer or withhold 
authority in respect of specific activities; on the 
contrary, it conferred authority to enact 
ordinances in the exercise of the general police 
power. In this respect, the statute was similar 
to the statutes which confer general police 
power upon cities and towns. Whitney Stores, 


Inc. v. ClarkeiZ7TON GC s22c iii tee 
(1970); State v. Tenore, 280 N.C. 238, 185 S.E.2d 
644 (1972). 

The authority conferred by former § 
153-9(55) upon the boards of commissioners of 
the respective counties was the same as that 
conferred upon cities and towns by 88 
160A-174 and 160A-181. State v. Tenore, 280 
N.C. 238, 185 S.E.2d 644 (1972). 

Legislative Authority of County Board of 
Commissioners. — A_ county board of 
commissioners has no legislative authority not 
granted to it expressly or by necessary 
implication from expressly granted powers. 
State v. Tenore, 280 N.C. 238, 185 S.E.2d 644 
(1972). . 

Power of General Assembly to Delegate 
Authority to County Boards. — Subject to 
Constitutional limitations, the power of the 
General Assembly to delegate to county 
commissioners the authority to adopt 
ordinances in the lawful exercise of the police 
power is well established. Whitney Stores, Inc. 
v. Clark, 277 N.C. 322, 177 S.E.2d 418 (1970). 

Courts Are Not Concerned with Motives, 
Wisdom or Expediency of Board’s Acts. — If 
the board of commissioners does not exceed its 
delegated or constitutional authority, the 
courts are not concerned with the motives, 
wisdom, or expediency which prompts _ its 
actions. Whitney Stores, Inc. v. Clark, 277 N.C. 
322, 177 8.E.2d 418 (1970). 

Ordinance May Not Forbid Conduct Dealt 
with by Statute. — The board of 
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commissioners of a county cannot enact a valid 
ordinance forbidding certain conduct if a 
statewide statute in effect at the time the 
ordinance in question is adopted deals 
specifically with the identical conduct. State v. 
Tenore, 280 N.C. 238, 185 S.E.2d 644 (1972). 
And Repeal of Statute Does Not Breathe 
Life into Ordinance. — The repeal of a 
statewide law which, during its life, prohibited 
the enactment of a county ordinance is 
prospective and does not breathe life into an 
ordinance which was beyond the authority of 
the ordaining body when it was adopted. State 
v. Tenore, 280 N.C. 238, 185 S.E.2d 644 (1972). 
County May Proscribe Obscenity Not 
Forbidden by State Law. — Nothing in §§ 
14-190.1 through 14-190.9, statewide laws 
relating to obscene literature and exhibitions 
and to indecent exposure, expresses or indicates 
an intent by the General Assembly to preclude 
cities and towns or counties from enacting and 
enforcing ordinances requiring a_ higher 
standard of conduct or condition within their 


CH. 153A. COUNTIES 


§ 1538A-123 


respective jurisdictions. State v. 
N.C. 2388, 185 S.E.2d 644 (1972). 

Authority for County Ordinance Concern- 
ing Drive-In Theaters. — Former § 153- 
9155) provided plenary authority for a 
county ordinance making it unlawful to operate 
a drive-in motion picture theater near streets or 
highways in such a manner that the screen is 
visible to passing motorists. Variety Theaters, 
Inc. v. Cleveland County, 282 N.C. 272, 192 
S.E.2d 290 (1972). 

As to‘constitutionality of county ordinance 
concerning drive-in theaters, see Variety 
Theaters, Inc. v. Cleveland County, 282 N.C. 
272, 192 S.E.2d 290 (1972). 


Tenore, 280 


Sunday Closing Ordinances. — Former § 
153-9(55) conferred authority to enact Sunday 
closing ordinances upon the boards of 


commissioners of the respective counties. State 
v. Atlas, 283 N.C. 165, 195 S.E.2d 496 (1973). 

As to constitutionality of Sunday closing 
ordinance, see State v. Atlas, 283 N.C. 165, 195 
S.E.2d 496 (1973). 


§ 153A-122. Territorial jurisdiction of county ordinances. — Except as 
otherwise provided in this Article, the board of commissioners may make any 
ordinance adopted pursuant to this Article applicable to any part of the county 
not within a city. In addition, the governing board of a city may by resolution 
permit a county ordinance adopted pursuant to this Article to be applicable 
within the city. The city may by resolution withdraw its permission to such an 
ordinance. If it does so, the city shall give written notice to the county of its 
withdrawal of permission; 30 davs after the day the county receives this notice 
the county ordinance ceases to be applicable within the city. (19638, ¢. 1060, ss. 1, 
11/2: 1965, cc. 388, 567, 1083, 1158; 1967, c. 495, s. 2; 1969, c. 36, s. 1; 1971, c. 702, 
Semel Cole Sol) 


§ 153A-123. Enforcement of ordinances. — (a) A county may provide for 
fines and penalties for violation of its ordinances and may secure injunctions 
and abatement orders to further insure compliance with its ordinances, as 
provided by this section. 

(b) Unless the board of commissioners has provided otherwise, violation of a 
county ordinance is a misdemeanor as provided by G.S. 14-4. An ordinance 
may provide by express statement that the maximum fine or term of 
imprisonment to be imposed for its violation is some amount of money or 
number of days less than the maximum fine or term prescribed by G.S. 14-4. 

(c) An ordinance may provide that violation subjects the offender to a civil 
penalty to be recovered by the county in a civil action in the nature of debt if 
the offender does not pay the penalty within a prescribed period of time after 
he has been cited for violation of the ordinance. 

(d) An ordinance may provide that it may be enforced by an appropriate 
equitable remedy issuing from a court of competent jurisdiction. In such a 
case, the General Court of Justice has jurisdiction to issue any order that may 
be appropriate, and it is not a defense to the county’s application for equitable 
relief that there is an adequate remedy at law. 

(e) An ordinance that makes unlawful a condition existing upon or use made 
of real property may provide that it may be enforced by injunction and order of 
abatement, and the General Court of Justice has jurisdiction to issue such an 
order. When a violation of such an ordinance occurs, the county may apply to 
the appropriate division of the General Court of Justice for a mandatory or 
prohibitory injunction and order of abatement commanding the defendant to 
correct the unlawful condition upon or cease the unlawful use of the property. 
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The action shall be governed in all respects by the laws and rules governing 
civil proceedings, including the Rules of Civil Procedure in general and Rule 65 
in particular. 

In addition to an injunction, the court may enter an order of abatement as a 
part of the judgment in the cause. An order of abatement may direct that 
buildings or other structures on the property be closed, demolished, or 
removed; that fixtures, furniture, or other movable property be removed from 
buildings on the property; that grass and weeds be cut; that improvements or 
repairs be made; or that any other action be taken that is necessary to bring 
the property into compliance with the ordinance. If the defendant fails or 
refuses to comply with an injunction or with an order of abatement within the 
time allowed by the court, he may be cited for contempt and the county may 
execute the order of abatement. If the county executes the order, it has a lien 
on the property, in the nature of a mechanic’s and materialman’s lien, for the 
costs of executing the order. The defendant may secure cancellation of an order 
of abatement by paving all costs of the proceedings and posting a bond for 
compliance with the order. The bond shall be given with sureties approved by 
the clerk of superior court in an amount approved by the judge before whom 
the matter was heard and shall be conditioned on the defendant’s full 
compliance with the terms of the order of abatement within the time fixed by 
the judge. Cancellation of an order of abatement does not suspend or cancel an 
injunction issued in conjunction with the order. 

(f) Subject to the express terms of the ordinance, a county ordinance may be 
enforced by any one or more of the remedies authorized by this section. 

(g) A county ordinance may provide, when appropriate, that each day’s 
continuing violation is a separate and distinct offense. (1973, c. 822, s. 1.) 

Editor’s Note. — The Rules of Civil 
Procedure are found in § 1A-1. 


§ 153A-124. Enumeration not exclusive. — The enumeration in this 
Article or other portions of this Chapter of specific powers to define, regulate, 
prohibit, or abate acts, omissions, or conditions is not exclusive, nor is it a limit 
on the general authority to adopt ordinances conferred on counties by G.S. 
153 A-121. (1978, c. 822, s. 1.) 


§ 153A-125. Regulation of solicitation campaigns and _ itinerant 
merchants. — A county may by ordinance regulate, restrict, or prohibit the 
solicitation of contributions from the public for charitable or eleemosyvnary 
purposes, and also the business activities of itinerant merchants, salesmen, 
promoters, drummers, peddlers, and hawkers. These ordinances may include, 
but are not limited to, requirements that an application be made and a permit 
issued, that an investigation be made, that activities be reasonably limited as 
to time and place, that proper credentials and proof of financial stability be 
submitted, that not more than a stated percentage of contributions to 
solicitation campaigns be retained for administrative expenses, and that an 
adequate bond be posted to protect the public from fraud. A county may charge 
a fee for a permit issued pursuant to such an ordinance. (1967, c. 80, ss. 1-2!/2 
1978s casZZnsets) 


§ 153A-126. Regulation of begging. — A county may by ordinance prohibit 
or regulate begging or otherwise canvassing the public for contributions for the 
private benefit of the solicitor or any other person. (1973, c. 822, s. 1.) 


§ 153A-127. Abuse of animals. — A county may by ordinance define and 
prohibit the abuse of animals. (1973, c. 822, s. 1.) 


§ 153A-128. Regulation of explosive, corrosive, inflammable, or 
radioactive substances. — A county may by ordinance regulate, restrict, or 
prohibit the sale, possession, storage, use or conveyance of any explosive, 
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corrosive, inflammable, or radioactive substance or ot any weapon or 
instrumentality of mass death and destruction. (1973, 'c. 822, s. 1.) 


§ 153A-129. Firearms. — A county may by ordinance regulate, restrict, or 
prohibit the discharge of firearms at any time or place except when used to 
take birds or animals pursuant to Chapter 113, Subchapter II, when used in 
defense of person or property, or when used pursuant to lawful directions of 
law-enforcement officers. A county may also regulate the display of firearms 
on the public roads, sidewalks, alleys, or other public property. This section 
does not limit a county’s authority to take action under Chapter 14, Article 
BoA. (1973; ¢..822,1s:1:) 


§ 153A-130. Pellet guns. — A county may by ordinance regulate, restrict, 
or prohibit the sale, possession, or use of pellet guns or any other mechanism or 
device designed or ‘used to project a missile by compressed air or mechanical 
action with less than deadly force. (1973, c. 822, s. 1.) 


§ 153A-131. Possession or harboring of wild animals. — A county may by 
ordinance regulate, restrict, or prohibit the possession or harboring of wild 
animals dangerous to person or property or offensive to the senses. (1973, c. 
B22, Bal) 


§ 153A-132. Removal and disposal of abandoned and junked motor 
vehicles. — (a) Grant of Power. — A county may by ordinance prohibit the 
abandonment of motor vehicles on public grounds and private property within 
the county’s ordinance-making jurisdiction and on county-owned property 
wherever located. The county may enforce the ordinance by removing and 
disposing of abandoned or junked motor vehicles according to the procedures 
prescribed in this section. 

(b) Definitions. — “Motor vehicle” includes any machine designed or 
intended to travel over land or water by self-propulsion or while attached to 
self-propelled vehicle. 

An “abandoned motor vehicle” is one that: 

(1) Is left on public grounds or county-owned property in violation of a law 
or ordinance prohibiting parking; or 

(2) Is left for longer than 24 hours on property owned or operated by the 
county; or 

(3) Is left for longer than two hours on private property without the 
consent of the owner, occupant, or lessee of the property; or 

(4) Is left for longer than seven days on public grounds. 

A “junked motor vehicle” is an BLOT motor vehicle that also: 

(1) Is partially dismantled or wrecked; 0 

(2) Cannot be self-propelled or moved i in the manner in which it originally 
was intended to move; or 

(3) Is more than five years old and appears to be worth less than one 
hundred dollars ($100.00); or 

(4) Does not display a current license plate. 

(c) Removal of Vehicles. — A county may remove to a storage garage or area 
an abandoned or junked motor vehicle found to be in violation of an ordinance 
adopted pursuant to this section. A vehicle may not be removed from private 
property, however, without the written request of the owner, lessee, or 
occupant of the premises unless the board of commissioners or a duly 
authorized county official or employee has declared the vehicle to be a health or 
safety hazard. Appropriate county officers and employees have a right, upon 
presentation of proper credentials, to enter on any premises within the county 
ordinance-making jurisdiction at any reasonable hour in order to determine if 
any vehicles are health or safety hazards. The county may require a person 
requesting the removal from private property of an abandoned or junked motor 
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vehicle to indemnify the county against any loss, expense, or liability incurred 
because of the vehicle’s removal, storage, or sale. 

When abandoned or junked motor vehicle is removed, the county shall 
promptly give written notice of the removal to the registered owner at his last 
known address according to the latest registration certificate or certificate of 
title on file with the Department of Motor Vehicles. The notice shall inform the 
owner of the possible sale or other disposition that may be made of the vehicle 
under this section. The owner may regain possession of the vehicle by paying to 
the county all reasonable costs incidental to the removal and storage. If the 
vehicle does not display a current license plate and the vehicle identification 
numbers have been removed or defaced so as to be illegible, the county need not 
give notice to the vehicle’s registered owner. 


(d) Disposal of Abandoned Motor Vehicles. — After holding an abandoned 
motor vehicle for 30 days after the day the vehicle is removed, the county may 
sell or dispose of it as provided in this subsection. 


If the vehicle appears to be worth less than one hundred dollars ($100.00), the 
county may dispose of the vehicle as a junked motor vehicle as provided by 
subsection (e) of this section. With the consent of the owner, the county may 
remove and dispose of a motor vehicle as a junked motor vehicle without 
regard to the value, condition, or age of the vehicle and without holding it for 
any prescribed period of time. 


If the vehicle appears to be worth one hundred dollars ($100.00) or more, it 
shall be sold at public auction. The county shall give 20 days’ written notice of 
the sale to the registered owner at his last known address, to each holder of a 
lien of record against the vehicle, and to the Department of Motor Vehicles. 
Any person having an interest in the vehicle may redeem it at any time before 
the sale by paving all costs accrued to date. The proceeds of the sale shall be 
paid to the county finance officer, who shall pay to the appropriate officers or 
persons the cost of removal, storage, investigation, sale, and liens, in that 
order. The remainder of the proceeds of sale, if any, shall be paid over to the 
registered owner, or held by the county for 60 days if the registered owner 
cannot be located with reasonable diligence. If the owner does not claim the 
rernainder of the proceeds within 60 days after the day of the sale, the funds. 
shall be deposited in the county’s general fund and the owner’s rights in the 
vehicle are extinguished. When it receives a county’s bill of sale from a 
purchaser or other person entitled to receive a vehicle disposed of as provided 
in this subsection, the Department of Motor Vehicles shall issue a certificate of 
title for the vehicle as required by law. 


(e) Disposal of Junked Motor Vehicles. — After holding a junked motor 
vehicle for 15 days, the county may destroy it or sell it at private sale as junk. 
Within 15 davs after final disposition of a junked motor vehicle, the county 
shall notify the Department of Motor Vehicles that the vehicle has been 
determined to be a junked motor vehicle and has been disposed of as such. The 
notice shall contain as full and accurate a description of the vehicle as can be 
reasonably determined. The proceeds of the sale of a junked motor vehicle shall 
be paid to the county finance officer, who shall pay to the appropriate officers 
or persons the cost of removal, storage, investigation, sale, and liens, in that 
order. The remainder of the proceeds of sale, if any, shall be held by the county 
for 30 days and paid to the registered owner upon demand. If the owner does 
not claim the remainder of the proceeds within 30 days after the day the 
vehicle is disposed of, the funds shall be deposited in the county’s general fund, 
and the owner’s rights in the vehicle are extinguished. 

(f) Disposal of Vehicles without Plates or Identification Numbers. — If a 
junked motor vehicle does not display a current license plate and the vehicle 
identification numbers have been removed or defaced so as to be illegible, a 
county may dispose of it under this subsection rather than subsection (d) or (e). 
The county may destroy the vehicle or sell it at private sale (without regard to 
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value), after having held the vehicle for 48 hours. The proceeds shall be placed 
in the county’s general fund. 

(g) No Liability. — No person nor any county may be held to answer in a 
civil or criminal action to any owner or other person legally entitled to the 
possession of an abandoned, junked, lost, or stolen motor vehicle for disposing 
of the vehicle as provided in this section. 

(h) Exceptions. — This section does not apply to any vehicle in an enclosed 
building, to any vehicle on the premises of a business enterprise being operated 
in a lawful place and manner if the vehicle is necessary to the operation of the 
enterprise, or to any vehicle in an appropriate storage place or depository 
maintained in a lawful place and manner by the county. (1971, c. 489; 1973, ec. 
822,-s. 1.) 


§ 153A-133. Noise regulation. — A county may by ordinance regulate, 
restrict, or prohibit the production or emission of noises or amplified speech, 
music, or other sounds that tend to annoy, disturb, or frighten its citizens. 
DISC O22, 5; 1s) 


§ 153A-134. Regulating and licensing businesses, trades, etc. — A county 
may by ordinance, subject to the general law of the State, regulate and license 
occupations, businesses, trades, professions, and forms of amusement or 
entertainment and prohibit those that may be inimical to the public health, 
welfare, safety, order, or convenience. In licensing trades, occupations, and 
professions, the county may, consistent with the general law of the State, 
require applicants for licenses to be examined and charge a reasonable fee 
therefor. This section does not authorize a county to examine or license a 
person holding a license issued by an occupational licensing board of this State 
as to the profession or trade that he has been licensed to practice or pursue by 
the State. 

This section does not impair the county’s power to levy privilege license taxes 
on occupations, businesses, trades, professions, and other activities pursuant to 
ooo eles IsoorGezuee os (Ode, S: (Ui hey. Ss, lola: Uo. SalZo node, Cc. 
S22, Sle) 

License to Retail Spirituous and Other Commissioners of Buncombe County, 89 N.C. 
Liquors. — See generally Chapter 18A of the 171 (1883); State v. Voight, 90 N.C. 741 (1884); 
General Statues relating to intoxicating liquors. Jones v. Commissioners of Moore County, 106 
For cases decided prior to the enactment of the N.C. 486, 11 S.E. 514 (1890); Board of Comm’rs 
statutes comprising that chapter and former — v. Smith, 110 N.C. 417, 14 S.E. 972 (1892). 
Chapter 18, see W.O. Muller & Co. v. 


§ 153A-135. Regulation of places of amusement. — A county may by 
ordinance regulate places of amusement and entertainment, and may regulate, 
restrict, or prohibit the operation of pool and billiard halls, dance halls, 
carnivals, circuses, or itinerant shows or exhibitions of any kind. Places of 
amusement and entertainment include coffee houses, cocktail lounges, night 
clubs, beer halls, and similar establishments, but any regulation of such places 
shall be consistent with any permit or license issued by the State Board of 
Alcoholic Control. (1963, c. 1060, ss. 1, 1!/2; 1965, cc. 388, 567, 1083, 1158; 1967, 
Cea o Sue G00 Gob, ss lo t0 1 Col0Zassuilaoe 19145, C.oacus L.) 


§ 153A-136. Regulation of solid wastes. — (a) A county may by ordinance 
regulate the storage, collection, transportation, use, disposal, and other 
disposition of solid wastes. Such an ordinance may: 

(1) Regulate the activities of persons, firms, and corporations, both public 
and private. 

(2) Require each person wishing to commercially collect or dispose of solid 
wastes to secure a license from the county and prohibit any person 
from commercially collecting or disposing of solid wastes without a 
license. A fee may be charged for a license. 

(3) Grant a franchise to one or more persons for the exclusive right to 
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commercially collect or dispose of solid wastes within all or a defined 
portion of the county and prohibit any other person from 
commercially collecting or disposing of solid wastes in that area. The 
board of commissioners may set the terms of any franchise, except 
that no franchise may be granted for a period exceeding seven years, 
nor may any franchise by its terms impair the authority of the board 
of commissioners to regulate fees as authorized by this section. 

(4) Regulate the fees, if any, that may be charged by licensed or 
franchised persons for collecting or disposing of solid wastes. 
(5) Include any other proper matter. 

(b) Any ordinance adopted pursuant to this section shall be consistent with 
and supplementary to any regulations adopted by the State Board of Health. 
(1955, ic, L050; 1957s cent 20.376; 1961, c)40;ci514 sale cee lisa eesonem 
1965, ¢.. 4525. 1967 cew5490; c. 183, s. 1; cc. /3047539)c; 495,844 Sos cee too 
1/6) Ce2a4esliceoeeceLuUS, Su4; 1973) c B22 asus) 


History of Former Statute. — See Lafayette 
Transp. Serv., Inc. v. County of Robeson, 283 
N.C. 494, 196 S.E.2d 770 (1973). 

Constitutionality. — Former § 153-272, 
authorizing counties to regulate private 
collectors of garbage owas not an 
unconstitutional delegation of legislative power 
but came within the exception permitting the 
delegation to municipal corporations and to 


The most plausible basis for the decisions 
sustaining the validity of ordinances 
prohibiting anyone other than the city itself, or 
its independent contractor, from transporting 
garbage is that the public health can best be 
protected if the city authorities have but one 
scavenger to supervise. Porter v. Suburban 
San. Serv., Inc., 283 N.C. 479, 196 S.E.2d 760 
(1978). 


counties of power to legislate concerning local 
problems. Porter v. Suburban San. Serv., Inc., 
283 N.C. 479, 196 S.E.2d 760 (1973). 


§ 153A-137. Cable television franchises. — Consistent with the rules and 
regulations of the Federal Communications Commission, a county may by 
ordinance grant upon reasonable terms franchises for the operation of cable 
television systems within any portion of the county, exclusive of incorporated 
areas and make it unlawful to operate such a system without a franchise. A 
franchise may not be granted for a period longer than the maximum term 
prescribed by the Federal Communications Commission. 

As used in this section, “cable television system” means a facility that, in 
whole or in part, receives directly or indirectly over the air and amplifies or 
otherwise modifies the signals transmitting programs broadcast by one or 
more television stations and distributes these signals by wire or cable to 
subscribing members of the public who pay for the service. “Cable television 
system” does not include a facility that serves only the residents of one or more 
apartment dwellings under common ownership, control, or management and 
commercial establishments located on the premises of such an apartment 
dwelling. (1973, c. 822, s. 1.) | 


§§ 153A-138 to 153A-145: Reserved for future codification purposes. 


ARTICLE 7. 
Taxation. 


§ 153A-146. General power to impose taxes. — A county may impose taxes 
only as specifically authorized by act of the General Assembly. Except when 
the statute authorizing a tax provides for penalties and interest, the power to 
impose a tax includes the power to impose reasonable penalties for failure to 
declare tax liability, if required, and to impose penalties or interest for failure 
to pay taxes lawfully due within the time prescribed by law or ordinance. The 
power to impose a tax also includes the power to provide for its administration 
in a manner not inconsistent with the statute authorizing the tax. (1868, c. 20, 
s. 8; Code, s. 707; Rev., s. 1318; C.S., s. 1297; 1973, c. 822, s. 1.) 

Cross Reference. — See N.C. Const., Art. V, County Authority to Levy Taxes Subject to 
§ 6, and the note thereto. Limitations. — While the General Assembly 
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may regulate the amount and methods for 
raising county revenues, the present system of 
county government contemplates that the 
function shall be performed by the county 
authorities, subject to the limitations 
prescribed by the Constitution. Parker v. Board 
of Comm’rs, 104 N.C. 166, 10 S.E. 137 (1889). 

Discretion of Commissioners. — Where it 
was alleged that a board of commissioners had 
not levied a sufficient tax to defray the 
ordinary expenses of the county, on account of 
the levy of a tax to pay for repairing the 
courthouse, it was held to be no ground for 
interference by the courts. Long v. 
Commissioners of Richmond County, 76 N.C. 
273 (1877). 

The requirement that every act levying 
taxes shall state the objects to which they 
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application to taxes levied by the county 
authorities for county purposes. Parker v. 
Boara of Comm’rs, 104 N.C. 166, 10 S.E. 137 
(1889). 

Mandamus Lies to Compel Levy of Tax. — 
A plaintiff, upon a proper prayer for judgment, 
may have a mandamus to compel the board of 
commissioners to levy a tax and pay the debt of 
a county. Winslow v. Commissioners of 
Perquimans County, 64 N.C. 218 (1870). 

Enjoining Levy of Unconstitutional Tax. — 
A taxpayer may enjoin county commissioners 
from making a tax levy to pay interest on 
railroad bonds issued under an unconstitutional 
statute, without restoring to the bona fide 
holders of the bonds the consideration paid 
therefor. Graves v. Commissioners, 135 N.C. 49, 
47 S.E. 134 (1904). 


shall be applied (Const., art. V, § 5) has no 


§ 153A-147. Remedies for collecting taxes other than property taxes. — 
In addition to any other remedies provided by law, a county may collect any 
county tax by use of the remedies of levy and sale and attachment and 
garnishment, under the rules and according to the procedures prescribed by the 
Machinery Act (Chapter 105, Subchapter II) for the enforcement of tax liability 
against personal property. However, these remedies become available only on 
the due date of the tax and not before that time. (1973, c. 822, s. 1.) 


§ 153A-148. Continuing taxes. — Except for taxes levied on property under 
the Machinery Act (Chapter 105, Subchapter II), a county may impose any 
authorized tax by a permanent ordinance that shall stand from year to vear 
until amended or repealed, and it is not necessary to reimpose the tax in each 
annual budget ordinance. (1973, c. 822, s. 1.) 


§ 153A-149. Property taxes; authorized purposes; rate limitation. — 
(a) Pursuant to Article V, Sec. 2(5) of the Constitution of North Carolina, the 
General Assembly confers upon each county in this State the power to levy, 
within the limitations set out in this section, taxes on property having a situs 
within the county under the rules and according to the procedures prescribed in 
the Machinery Act (Chapter 105, Subchapter I). 

(b) Each county may levy property taxes without restriction as to rate or 
amount for the following purposes: 

(1) Courts. — To provide adequate facilities for and the county’s share of 
the cost of operating the General Court of Justice in the county. 

(2) Debt Service. — To pay the principal of and interest on all general 
obligation bonds and notes of the county. 

(3) Deficits. — To supply an unforeseen deficiency in the revenue (other 
than revenues of public enterprises), when revenues actually collected 
or received fall below revenue estimates made in good faith and in 
accordance with the Local Government Budget and Fiscal Control 


Act. 

(4) Elections. — To provide for all federal, State, district and county 
elections. 

(5) Jails. — To provide for the operation of a jail and other local 
confinement facilities. 

(6) Joint Undertakings. — To cooperate with any other county, city, or 


political subdivision in providing any of the functions, services, or 
activities listed in this subsection. 


(7) Schools. — To provide for the county’s share of the cost of 
kindergarten, elementary, secondary, and post-secondary public 
education. 
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(8) Social Services. — To provide for public assistance required by 
Chapters 108 and 111 of the General Statutes. 

(c) Each county may levy property taxes for one or more of the purposes 
listed in this subsection up to an effective combined rate of one dollar and fifty 
cents ($1.50) on the one hundred dollars ($100.00) appraised value of property 
subject to taxation before the application of any assessment ratio. To find the 
actual rate limit for a particular county, divide the effective rate limit of one 
dollar and fifty cents ($1.50) by the county assessment ratio. Authorized 
purposes subject to the rate limitation are: 

(1) To provide for the general administration of the county through the 
board of county commissioners, the office of the county manager, the 
office of the county budget officer, the office of the county finance 
officer, the office of the county tax supervisor, the office of the county 
tax collector, the county purchasing agent, and the county attorney, 
and for all other general administrative costs not allocated to a 
particular board, commission, office, agency, or activity of the county. 

(2) Agricultural Extension. — To provide for the county’s share of the cost 
of maintaining and administering programs and services offered to 
agriculture by or through the Agricultural Extension Service or other 


agencies. 

(3) Air Pollution. — To maintain and administer air pollution control 
programs. 

(4) Airports. — To establish and maintain airports and _ related 
aeronautical facilities. 

(5) Ambulance Service. — To provide ambulance services, rescue squads, 
and other emergency medical services. 

(6) Animal Protection and Control. — To a! ae animal protection and 
control programs. 

(7) Beach Erosion and Natural Disasters. — To provide for shoreline 


protection, beach erosion control, and flood and hurricane protection. 

(8) Cemeteries. — To provide for cemeteries. 

(9) Civil Defense. — To provide for civil defense programs. 

(10) Debts and Judgments. — To pay and discharge any valid debt of the 
county or any judgment lodged against it, other than debts and » 
judgments evidenced by or based on bonds and notes. 


(11) Fire Protection. — To provide fire protection services and fire 
prevention programs. 

(12) Forest Protection. — To provide forest management and protection 
programs. 

(13) Health. — To provide for the county’s share of maintaining and 
administering services offered by or through the county or district 
health department. 

(14) Historic Preservation. — To undertake historic preservation 


programs and projects. 

(15) Hospitals. — To establish, support and maintain public hospitals and 
clinics, and other related health programs and facility, or to aid any 
private, nonprofit hospital, clinic, related facilities, or other health 
program or facility. 

(16) Human Relations. — To undertake human relations programs. 

(17) Joint Undertakings. — To cooperate with any other county, city, or 
political subdivision in providing any of the functions, services, or 
activities listed in this subsection. 

(18) Law Enforcement. — To provide for the operation of the office of the 
sheriff of the county and for any other county law-enforcement 
agency not under the sheriff’s jurisdiction. 

(19) Libraries. — To establish and maintain public libraries. 

(20) Mapping. — To provide for mapping the lands of the county. 

(21) Medical Examiner. — To provide for the county medical examiner or 
coroner. 
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(22) Mental Health. — To provide for the county’s share of the cost of 
maintaining and administering services offered by or through the 
county or area mental health department. 


(23) Open Space. — To acquire open space land and easements in 
Naas with Article 19, Part 4, Chapter 160A of the General 
tatutes. 


(24) Parking. — To provide off-street lots and garages for the parking and 
storage of motor vehicles. 

(25) Parks and Recreation. — To establish, support and maintain public 
parks and programs of supervised recreation. 

(26) Planning. — To provide for a program of planning and regulation of 
development in accordance with Article 17 of this Chapter and Article 
19, Parts 3A and 6, of Chapter 160A of the General Statutes. 

(27) Ports and Harbors. — To participate in programs with the North 
Carolina Ports Authority and to provide for harbor masters. 

(28) Register of Deeds. — To provide for the operation of the office of the 
register of deeds of the county. 

(29) Sewage. — To provide sewage collection and treatment services. 

(30) Social Services. — To provide for the public welfare through the 
maintenance and administration of public assistance programs not 
required by Chapters 108 and 111 of the General Statutes, and by 
establishing and maintaining a county home. 

(31) Solid Waste. — To provide solid waste collection and disposal 
services, and to acquire and operate landfills. 

(32) Surveyor. — To provide for a county surveyor. 

(33) Veterans’ Service Officer. — To provide for the county’s share of the 
ee of services offered by or through the cotinty veterans’ service 
officer. 

(34) Water. — To provide water supply and distribution svstems. 

(35) Watershed Improvement. — To undertake watershed improvement 
projects. 

(36) Water Resources. — To participate in federal water resources 
development projects. 


(d) With an approving vote of the people, any county may levy property 
taxes for any purpose for which the county is authorized by law to appropriate 
money. Any property tax levy approved by a vote of the people shall not be 
counted for purposes of the rate limitation imposed in subsection (c). 

The county commissioners may call a referendum on approval of a property 
tax levy. The referendum may be held at the same time as any other 
referendum or election, but may not be otherwise held within the period of 
time beginning 30 days before and ending 10 days after any other referendum 
or election to be held in the county and already validly called or scheduled by 
law at the time the tax referendum is called. The referendum shall be 
conducted by the county board of elections. The clerk to the board of 
commissioners shall publish a notice of the referendum at least twice. The first 
publication shall be not less than 14 days and the second publication not less 
than seven days before the last day on which voters may register for the 
referendum. The notice shall state the date of the referendum, the purpose for 
which it is being held, and a statement as to the last day for registration for the 
referendum under the election laws then in effect. 

The proposition submitted to the voters shall be substantially in one of the 
following forms: 


Ge hal Leek Ma County be authorized to levy annually a property 
tax at an effective rate not in excess of ........ cents on the one 
hundred dollars ($100. ) value of property subject to taxation for the 
DUTDOSGO low. sree! 

CAPO OR Se ne erie be authorized to levy annually a property 
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tax at a rate not in excess of that which: Wwill:produce,S..22n4emr 4 
forithe purpose of 3.4094 ae 

(Sia Pee tian oe County be Beastie to levy annually a property 
tax without pes tnicion as to rate or amount for the purpose of 

If a majority of those participating in the referendum approve the 
proposition, the board of commissioners may proceed to levy annually a 
property tax within the limitations (if any) described in the proposition. 

The board of elections shall canvass the referendum and certifiy the results 
to the board of commissioners. The board of commissioners shall then certify 
and declare the result of the referendum and shall publish a statement of the 
result once, with the following statement appended: “Any action or proceeding 
challenging the regularity or validity of this tax referendum must be begun 
within 30 days after (date of publication).” The statement of results shall be 
filed in the clerk’s office and inserted in the minutes of the board. 

Any action or proceeding in any court challenging the regularity or validity 
of a tax referendum must be begun within 30 days after the publication of the 
results of the referendum. After the expiration of this period of limitation, no 
right of action or defense based upon the invalidity of or any irregularity in the 
referendum shall be asserted, nor shall the validity of the referendum be open 
to question in any court upon any ground whatever, except in an action or 
proceeding begun within the period of limitation prescribed herein. 

Except for supplemental school taxes and except for tax referendums on 
functions not included in subsection (c) of this section, any referendum held 
before July 1, 1973, on the levy of property taxes is not valid for the purposes of 
this subsection. Counties in which such referendums have been held may 
support programs formerly supported by voted property taxes within the 
general rate limitation set out in subsection (d) [subsection (c)] at any 
appropriate level and are not subject to the former voted rate limitation. 

(e) With an approving vote of the people, any county may increase the 
property tax rate limitation imposed in subsection (c) and may call a 
referendum for that purpose. The referendum may be held at the same time as 
any other referendum or election, but may not be otherwise held within the 
period of time beginning 30 days before and ending 30 days after any other ' 
referendum or election. The referendum shall be conducted by the county 
board of elections. 

The proposition submitted to the voters shall be substantially in the 
following form: “Shall the effective property tax rate limitation applicable to 
slits Sane ae County be increased from ........ on the one hundred dollars 
($100.00) value of property subject to taxationto........ on the one hundred 
dollars ($100.00) value of property subject to taxation?” 

If a majority of those participating in the referendum approve the 
proposition, the rate limitation imposed in subsection (c) shall be increased for 
the county. 

(f) With respect to any of the categories listed in subsections (b) and (c) of 
this section, the county may provide the necessary personnel, land, buildings, 
equipment, supplies, and financial support from property tax revenues for the 
program, function, or service. 

(g) This section does not authorize any county to undertake any program, 
function, joint undertaking, or service not otherwise authorized by law. It is 
intended only to authorize the levy of property taxes within the limitations set 
out herein to finance programs, functions, or services authorized by other 
portions of the General Statutes or by local acts. (19738, c. 803, s. 1; ¢. 822, s. 2.) 

Editor’s Note. — The above section was It appears that the reference to “Article 17 of 
enacted as § 153-65 by Session Laws 1973, c. this Chapter” in subdivision (c) (26) of this 
803, s. 1. As directed by Session Laws 1973, c. settion should be to Article 18. 

822, s. 2, it has been substituted for § 153A-149, Taxes Leviable Yearly. — General taxes for 
as enacted by Session Laws 1973, c. 822, s. 1. county purposes are leviable but once in the 
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year. Bradshaw v. Board of Comm’rs, 92 N.C. 
278 (1885). 

Tax Rate Variable. -— There is no 
constitutional requirement that the tax rate for 
county purposes shall be the same everywhere. 
It varies in the different counties, and may 
vary in different townships, parts of townships, 
districts, towns, and cities in the same county. 
Jones v. Commissioners, 143 N.C. 60, 55 S.E. 
427 (1906). 

Property Subject to Taxation. — All of the 
property, including solvent credits, in the State, 
shall be assessed and taxed at its value in 
money. Caldwell Land & Lumber Co. v. Smith, 
146 N.C. 199, 59 S.E. 653 (1907). 

Back Tax. — In Caldwell Land & Lumber 
Co. v. Smith, 146 N.C. 199, 59 S.E. 653 (1907), 
the court said: “We have no doubt of the power 
of the legislature to provide for the listing, 
assessment, and taxing of personal property 
omitted to be listed by the owner as the law 
requires. Nor do we perceive any reason why it 
may not be taxed for five or more preceding 
years if it has escaped taxation so long. These 
questions have been settled by several decisions 
of this court. Kyle v. Mayor & Comm'rs, 75 N.C. 
Aan (1876):5 | North © Carolina, {R.Ra) vv. 
Commissioners of Alamance, 82 N.C. 260 
(1880); City of Wilmington v. Cronly, 122 N.C. 
388, 30 S.E. 9 (1898).” 

Assessment Held Not a Tax. — An 
assessment for the building of a stock law fence 
is not a tax which requires a referendum vote 
by the people. Tripp v. Commissioners of Pitt 
County, 158 N.C. 180, 73 S.E. 896 (1912). 

Exemption from Special Tax. — Where an 
act provided for the construction of a fence to 
inclose the whole of several districts and that 
the commissioners should levy a special tax on 
all the real estate in the district which was 
taxable by the State and county, it was held not 
to embrace the real estate of schools and 
railroads, which was not taxable for general 
purposes. Bradshaw v. Board of Comm’rs, 92 
N.C. 278 (1885). 

Tax Raised for One Purpose and Applied to 
Another. — In Long v. Commissioners of 
Richmond County, 76 N.C. 273 (1877), the court 
said: “We know of no statute nor any rule of 
law or of public policy which prevents county 
commissioners from applying a tax raised 
professedly for one purpose to any other 
legitimate purpose. There may, perhaps, be an 
exception where a tax is levied by a special 
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authority from the legislature, or upon the vote 
of the people, which would not otherwise be 
lawful.” 

When Tax Collected Exceeds Limits of 
Special Purpose. — Where a_ statute 
authorizing the levy of a tax beyond the 
constitutional limit for a special purpose is 
intra vires, the taxes collected beyond the 
requirements of the special purpose may be 
turned into the general fund and used for 
general purposes, but where the act authorizes 
the levy partly for a “special purpose” and 
partly for general purposes it is ultra vires and 
no part of the levy can be collected. Williams v. 
Commissioners of Craven County, 119 N.C. 520, 
26 S.E. 150 (1896). 

Funds Impressed with a Trust. — Where 
taxes are levied and collected to pay coupons on 
bonds issued by a county, the funds so collected 
are impressed with a trust for the benefit of the 
owners of the coupons. Board of Comm'rs y. 
Tollman, 145 F. 753 (1906). 

Tax Necessary to Maintain Schools for 
Required Term. — When it _ becomes 
necessary, the county commissioners are 
required to levy a tax sufficient to maintain the 
county schools for the required term each year. 
The former constitutional limitation did not 
apply to defeat such a levy. Collie v. 
Commissioners of Franklin County, 145 N.C. 
170, 59 S.E. 44 (1907), expressly overruling 
Barksdale v. Commissioners of Sampson 
County, 93 N.C. 472 (1885), and Board of Educ. 
v. Board of Comm’rs, 111 N.C. 578, 16 S.E. 621 
(1892); Southern Ry. v. Cherokee County, 177 
N.C. 86, 97 S.E. 758 (1919). 

Tax to Erect and Maintain Courthouse. — 
The power of limited taxation for the purpose 
of erecting and maintaining a _ county 
courthouse and its exercise is no invasion of the 
Bill of Rights. Lockhart v. Harrington, 8 N.C. 
408 (1821). 

Taxpayers cannot enjoin the levy of taxes 
necessary to pay the principal and interest on 
bonds issued for repairs to the courthouse. 
Harrell v. Board of Comm’rs, 206 N.C. 225, 173 
S.E. 614 (1934). 

Resolution Correcting Record as_ to 
Purpose of Levy. — Resolutions of the board of 
county commissioners correcting records as to 
the purpose of tax levies will, in the absence of 
evidence to the contrary, be presumed bona 
fide. Atlantic Coast Line R.R. v. Duplin County, 
226 N. C. 719, 40 S.E.2d 371 (1946). 


§ 153A-150. Reserve for octennial reappraisal. — Before the beginning of 
the fiscal year immediately following the effective date of an octennial 
reappraisal of real property conducted as required by G.S. 105-286, the county 
budget officer shall present to the board of commissioners an eight-year budget 


for financing the cost of the next octennial reappraisal. The budget 


shall 


estimate the cost of the reappraisal and shall propose a plan for raising the 
necessary funds in eight annual installments during the next eight fiscal years, 
with all installments as nearly uniform as practicable. The board shall consider 
this budget, making any amendments to the budget it deems advisable, and 
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shall adopt a resolution establishing a special reserve fund for the next 
octennial reappraisal. In the budget ordinance of the first fiscal year of the 
plan, the board of commissioners shall appropriate to the special reappraisal 
reserve fund the amount set out in the plan for the first year’s installment. 
When the county budget for each succeeding fiscal year is in preparation, the 
board shall review the eight-year reappraisal budget with the budget officer 
and shall amend it, if necessary, so that it will reflect the probable cost at that 
time of the reappraisal and will produce the necessary funds at the end of the 
eight-year period. In the budget ordinance for each succeeding fiscal year, the 
board shall appropriate to the special reappraisal reserve fund the amount set 
out in the plan as due in that vear. 

Moneys appropriated to the special reappraisal reserve fund shall not be 
available or expended for any purpose other than the reappraisal of real 
property required by G.S. 105-286, except that the funds may be deposited at 
interest or invested as permitted by G.S. 159-30. If there is a fund balance in 
the reserve fund following payment for the required reappraisal, it shall be 
retained in the fund for use in financing the next required reappraisal. 

Within 10 days after the adoption of each annual budget ordinance, the 
county finance officer shall report to the State Board of Assessment, on forms 
to be supplied by the State Board, the terms of the county’s eight-year 
reappraisal budget, the current condition of the special reappraisal reserve 
fund, and the amount appropriated to the reserve fund in the current fiscal 
year/(19597 eh 04 2s86; 19 71sica 80 Ges? 4: c. 931) si2et9 TS 7c: S22 ase) 


§ 153A-151. Sales tax. — A county may levy a local sales and use tax under 
the rules and according to the procedures prescribed by the Local Government 
Sales and Use Tax Act (Chapter 105, Subchapter VIII). (1978, c. 822, s. 1.) 


§ 153A-152. Privilege license taxes. — A county may levy privilege license 
taxes on trades, occupations, professions, businesses, and franchises to the 
extent authorized bv Schedule B of the Revenue Act (Chapter 105, Subchapter 
I, Article 2) and any other acts of the General Assembly. (1978, c. 822, g21%) 


§ 153A-153. Animal tax. — A county may levy an annual license tax on the . 
privilege of keeping dogs and other pets within the county. (1973, c. 822, s. 1.) 


§ 153A-154. Cable television franchise tax. — A county may levy an 
annual franchise tax on cable television companies franchised under G-.S. 
153 A-187. (1973, ¢: 822, 8.1.) 


§§ 153A-155 to 153A-157: Reserved for future codification purposes. 


ARTICLE 8. 
County Property. 
Part 1. Acquisition of Property. 


§ 153A-158. Power to acquire property. — A county may acquire, by gift, 
grant, devise, bequest, exchange, purchase, lease, or any other lawful method, 
the fee or any lesser interest in real or personal property for use by the county 
or any department, board, commission, or agency of the county. (1868, c. 20, ss. 
3,8; 1879, c. 144, s. 1; Code, ss. 704, 707; Rev., ss. 1310, 1318; C. S., ss. 1291, 1297: 
1973, ci 822, S. 1.) 


Necessary Expenses. — The cost of the 
erection of a courthouse is a necessary expense 


of a county, and the exercise of the 
discretionary power of the board of 
commissioners in providing to meet it is not 


reviewable by the courts. Vaughn v. Board of 
Comm’rs, 117 N.C. 429, 23 S.E. 354 (1895). 

The building and repairing of a courthouse by 
the county is a part of its necessary expense. 


Burgin v. Smith, 151 N.C. 561, 66 S.E. 607 
(1909); Jackson v. Board of County Comm’rs, 
171 N.C. 379, 88 S.E. 521 (1916). 

A jail is a necessary county expense, and, in 
the absence of statutory restrictions, the county 
commissioners may pledge the credit of the 
county in order to obtain one. Haskett v. Tyrrell 
County, 152 N.C. 714, 68 S.E. 202 (1910). 

Discretion of Commissioners. — The board 
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of commissioners has the discretionary power 
to issue and sell or discount the notes of the 
county to provide the means to pay for a 
courthouse, and such discretion will not be 
interfered with by the courts. Vaughn v. Board 
of Comm’rs, 117 N.C. 429, 23 S.E. 354 (1895). 

Courts cannot substitute their judgment 
for that of the county officials honestly and 
fairly exercised. For a court to enjoin a 
proposed expenditure, there must be allegation 
and proof that the county officials acted in 
wanton disregard of public good. Barbour v. 
Carteret County, 255 N.C. 177, 120 S.E.2d 448 
(1961). 

When Legislature Imposes Limit on 
Expense. — When a special act of the 
legislature has imposed a limit on the expense 
of a county to be incurred in improving its 
courthouse, the commissioners cannot avoid the 
will of the legislature as therein declared by 
setting up a general power of contracting debts 
for necessary expenses, limited only by the 
constitutional limitation of taxation, and thus 
under an entire contract made beforehand 
expend a larger amount for the purpose than 
that prescribed by the special act. Burgin v. 
Smith, 151 N.C. 561, 66 S.E. 607 (1909). 

Special Tax. — While the county 
commissioners are clothed with the necessary 
power to erect and repair county buildings, 
they have no power to levy a special tax out of 
which to pay the interest and create a sinking 
fund, unless they have the special authority of 


§ 153A-159. Power of eminent domain conferred. 


CH. 153A. COUNTIES 


§ 153A-160 


the General Assembly. Harrell v. Board of 
Comm'rs, 206 N.C. 225, 173 S.E. 614 (1934), 
holding that the county had such authority 
under former §§ 153-1, 153-9(8) and 153-77. 

County Bound by Conditions Expressed in 
Conveyance. — Where a county, owning a site 
upon which to build its courthouse, is 
authorized by statute to buy, sell, and exchange 
real estate surrounding it upon such terms and 
conditions as it may deem just and proper, and 
for the best interest of the county, and in 
pursuance of this authority has acquired a 
conveyance of lands from adjoining owners 
upon condition that they shall be used as a 
public square and kept open for that purpose, 
ete., it is held, that whether the conditions be 
called conditions subsequent or otherwise, they 
are within the purview of the authority 
conferred upon the county; and, coming within 
the intent of the parties as expressed in the 
conveyance, and forming a material part of the 
consideration for the lands, they are valid and 
binding upon the county. Guilford County v. 
Porter, 167 N.C. 366, 83 S.E. 564 (1914). 

Commissioners Not Individually Liable for 
Failure to Take Contractor’s Bond. — The 
county commissioners are not individually 
liable for the failure of their ministerial duty to 
take the bond required from a contractor for 
the erection of a county home, such not having 
been expressly declared; and the remedy is by 
indictment. Fore v. Feimster, 171 N.C. 551, 88 
S.E. 977 (1916). 





power conferred by any other general law or local act, each county possesses 
the power of eminent domain and may acquire by condemnation the fee or any 
lesser interest in property, either inside or outside the county, for the following 
purposes: 


(1) Establishing, extending, enlarging, or improving any of the public 
enterprises listed in G.S. 153A-274. 

(2) Establishing, enlarging, or improving parks, playgrounds, and other 
recreational facilities. 

(3) Constructing, enlarging, or improving hospital facilities. 

(4) Constructing, enlarging, or improving library facilities. 

(5) Constructing, enlarging, or improving courthouses, jails, office 
buildings, fire stations, and other buildings for use by the county or 
any board, commission, or agency thereof. 


The power to acquire property by condemnation does not depend on any 
prior effort to acquire the same property by grant or purchase, nor is the power 
to negotiate for the grant or purchase of property impaired by initiation of 
condemnation proceedings for acquisition of the same property. 

In exercising the power of eminent domain, a county may in its discretion 
use the procedures of Chanter 40. Article 2; or the procedures of Chapter 160A. 
Article 11; or the procedures of any other general law or local act applicable to 
the county. (19615010018) 151965, 6/934: 973; 62 822,.s, 1.) 

Editor’s Note. — For an article urging eminent domain laws, see 45 N.C.L. Rev. 
revision and recodification of North Carolina’s (1967). 


587 


§ 153A-160. Limitations on the power of eminent domain. — (a) A county 
does not possess the power of eminent domain with respect to property owned 
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by the State of North Carolina unless the State consents to the taking. The 
State’s consent shall be given by the Council of State, or by the Director of 
Administration if the Council of State has delegated this power to him. In a 
condemnation proceeding against State property, consented to by the State, the 
only issue shall be the compensation to be paid for the property by the county. 

(b) A county possesses the power of eminent domain for the purpose of 
acquiring any interest in property owned by another county, a city, or a 
municipal corporation organized for a special purpose only if the property 
proposed to be taken is not being used es not needed for any governmental 
or proprietary purpose. 

(c) A county possesses the power of eminent domain for the purpose of 
acquiring any interest in property already devoted to the public use and owned 
by a public service corporation, including public utilities as defined in Chapter 
62 and electric and telephone membership corporations, only if the acquisition 
will not prevent or unreasonably impair the continued devotion to the public 
use of the properties and their operation by the public service corporation. 
(1973, ce822/sals) 


§ 153A-161. Costs in unsuccessful condemnation actions and in inverse 
condemnation actions. — If a county or an agency, board, or commission of a 
county institutes an action to acquire by condemnation any interest in real 
property and 

(1) If the final judgment in the action is that the county or the agency, 

board, or commission is not authorized to condemn the property; or 

(2) If the county or agency, board, or commission abandons the action, 
the court with jurisdiction over the action shall award each owner of property 
sought to be condemned a sum that, in the opinion of the court, will reimburse 
the owner for his reasonable costs, disbursements, and expenses (including 
reasonable attorney, appraisal, and engineering fees) incurred because of the 
action. 

If an action is brought against a county or an agency, board, or commission 
of a county seeking compensation for the taking of any interest in property by 
the county or agency, board, or commission and judgment is for the plaintiff, | 
the court shall award to the plaintiff as a part of the judgment a sum that, 
in the opinion of the court, will reimburse the plaintiff for his reason- 
able costs, disbursements, and expenses (including reasonable attorney, 
appraisal, and engineering fees) incurred because of the action. (1973, c. 822, 
sie) 


§ 153A-162. Acquisition of remnants. — A county or an agency, board, or 
commission of a county may offer to acquire and may acquire the entire tract 
or parcel of an owner if the acquisition, by purchase or eminent domain, of only 
a part of the tract or parcel would leave the owner with an uneconomic 
remnant. (19738, c. 822, s. 1.) 


§ 153A-163. Acquisition of property at a judicial sale, execution sale, or 
sale pursuant to a power of sale; disposition of such property. — A county, 
city, or other unit of local government may purchase real property at a judicial 
sale, an execution sale, or a sale made pursuant to a power of sale, to secure a 
debt due the county, city, or other unit. The purchasing government may sell 
any property so acquired by private sale for not less than the amount of its bid 
or may sell or exchange the property for any amount according to the 
procedures prescribed by Chapter 160A, Article 12. (1868, c. 20, s. 8; 1879, ec. 
144, s. 1; Code, s. 707; Rev., s. 1818; C. S., s. 1297; 1973, c. 822, s. 1.) 


§ 153A-164. Joint buildings. — Two or more counties, cities, other units of 
local government (including local boards of education), or any combination of 
such governments may jointly acquire or construct public buildings to house 
offices, departments, bureaus, agencies, or facilities of each government. The 
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overnments may acquire any land necessary for a joint building or may use 
and already held by one of the governments. 

In exercising the powers granted by this section, the governments shall 

proceed according to the procedures and provisions of Chapter 160A, Article 20, 


Part 1. (1965, c. 682, s. 1; 1973, c. 822, s. 1.) 


§ 153A-165. Leases. — A county may lease as lessee, with or without option 
to purchase, any real or personal property for any authorized public purpose. A 
lease of personal property with an option to purchase is subject to Chapter 143, 
Article 8. (1973, ¢. 822, s. 1.) 


§§ 153A-166 to 153A-168: Reserved for future codification purposes. 


Part. 2. Use of County Property. 


§ 153A-169. Care and use of county property; sites of county buildings. 
— The board of commissioners shall supervise the maintenance, repair, and 
use of all county property. The board may issue orders and adopt by ordinance 
or resolution regulations concerning the use of county property, may designate 
and redesignate the location of any county department, office, or agency, and 
may designate and redesignate the site for any county building, including the 
courthouse. Before it may redesignate the site of the courthouse, the board of 
commissioners shall cause notice of its intention to do so to be published once 
at least four weeks before the meeting at which the redesignation is made. 
(1868, c. 20, ss. 3, 8; Code, ss. 704, 707; Rev., ss. 1310, 1818; C-S., ss. 1291,-1297; 
POZO CP 220 LOLT. CLO IMSS P11. 13°91 957.36) 909 as a1 96 Ice BIG 96 Ty ce b8itai: 


Lisecroce. Sub) 

Duties Inherent in Office of County 
Commissioner. — County commissioners, in 
approving the design, the method of 
construction, the site for a public building, and 
the amount to be paid for the site, are 
performing duties inherent in their offices, 
expressly conferred by the legislature. Barbour 
v. Carteret County, 255 N.C. 177, 120 S.E.2d 448 
(1961). 

Extent of Commissioners’ Duty. — The 
commissioners have the duty of employing such 
agents, and raising and appropriating such 
moneys, as may be sufficient to keep the public 
buildings in repair, and maintain them in such 
a condition as to prevent any noxious and 
offensive exhalations from proceeding from any 
of them put to the private use of the people. 
Threadgill v. Board of Comm’rs, 99 N.C. 352, 6 
S.E. 189 (1888), stating the measure and extent 
of official responsibility for a privy. 

Discretion of Commissioners. — It is within 
the sound discretion of the county 
commissioners to have the courthouse or jail of 
the county repaired or to erect new ones on the 
same sites as a necessary county expense, 
which will not be reviewed in the courts in the 
absence of mala fides; and should a bill of 
indictment be drawn by the solicitor, at the 


request of the judge holding the courts of the 
county, and a true bill be found by the grand 
jury thereon, it is open to the commissioners to 
set up any available defense they may have. 
Jackson v. Board of County Comm’rs, 171 N.C. 
379, 88 S.E. 521 (1916). 

Repairing a courthouse is a necessary 
county expense. Burgin v. Smith, 151 N.C. 561, 
66 S.E. 607 (1909). 

Duty of Commissioners to Erect and 
Maintain Courthouse. — It is the duty of the 
county commissioners to provide a sufficient 
courthouse and keep it in repair. They are 
cognate duties, and failure as to them is 
“neglect of duty.” State v. Leeper, 146 N.C. 655, 
61 S.E. 585 (1908). 

Remedy for Neglect of Duty. — A 
mandamus will not lie against county 
commissioners to compel them to provide a 
sufficient courthouse. For such neglect of duty, 
the remedy is by indictment. And _ the 
indictment need not allege corrupt intent. State 
v. Leeper, 146 N.C. 655, 61 S.E. 585 (1908). 

The site of a county building embraces only 
the space occupied by the building and such 
adjacent land as is reasonably required for the 
convenient use of the building. Brown v. 
Candler, 236 N.C. 576, 73 S.E.2d 550 (1952). 


§ 153A-170. Regulation of parking on county property. — A county may 
by ordinance regulate parking of motor vehicles on county-owned property. 
Such an ordinance may be enforced pursuant to G.S. 153 A-123. In addition, the 
ordinance may provide that vehicles parked in violation thereof may be 
removed from the property by the county or an agent of the county to a storage 
area or garage. If a vehicle is so removed, the owner, as a condition of regaining 
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possession of the vehicle, shall be required to pay to the county all reasonable 
costs incidental to the removal and storage of the vehicle and any fine or 


penalty due for the violation. (1961, c. 191; 1971, c. 109; 1973, c. 822, s. 1.) 
§§ 153A-171 to 153A-175: Reserved for future codification purposes. 


Part 8. Disposition of County Property. 


§ 153A-176. Disposition of property. — A county may dispose of any real 
or personal property belonging to it according to the procedures prescribed in 
Chapter 160A, Article 12. For purposes of this section references in Chapter 
160A, Article 12, to the “city,” the “council,” or a specific city official are 
deemed to refer, respectively, to the county, the board of commissioners, and 
the county official who most nearly performs the same duties performed by the 
specified city official. (1868, c. 20, ss. 3, 8; Code, ss. 704, 707; Rev., ss. 1310, 1318; 
C.S., ss. 1291, 1297; 1973, c. 822, s. 1.) 


When Comenineronere May Not Sell 
Property. — County commissioners have no 
power to sell property held for corporate 
purposes, where its alienation would tend to 
embarrass or prevent the performance of their 
duties to the public. Vaughn v. Commissioners 
of Forsyth County, 118 N.C. 636, 24 S.E. 425 


(1896). 
Commissioners Do Not Have Power to 
Mortgage. — Power to sell is not a power to 


mortgage; hence express authority conferred 
upon county commissioners to sell real estate of 
the county at a fair price does not imply power 
to incumber the same by a _ mortgage. 
Threadgill v. Board of Comm’rs, 99 N.C. 352, 6 
S.E. 189 (1888). 

Cannot Mortgage Courthouse Site. — 
County commissioners had no authority to 


convey the land on which they proposed to erect 
the courthouse by a mortgage deed to secure 
the bonds issued to build it, and thereby render 
the site and buildings liable to sale for the 
satisfaction of the debt. Vaughn  v. 
Commissioners of Forsyth County, 118 N.C. 
636, 24 S.E. 425 (1896). 

Right of Taxpayer to Bring Action to 
Restrain Execution of Mortgage. — Though a 
proposed mortgage of county land by the 
county commissioners to secure bonds issued to 
build a courthouse would be void, and equity 
would enjoin foreclosure thereunder, a 
taxpayer may bring an action to restrain the 
execution of the mortgage without waiting until 
foreclosure is threatened. Vaughn vy. 
Commissioners of Forsyth County, 118 N.C. 
636, 24 S.E. 425 (1896). 


§ 153A- 
If real or personal property is conveyed without consideration to a county, city, 
or other unit of local government to be used for a specific purpose set out in the 
instrument of convevance and the governing body of the county, city, or other 
unit of local government determines that the property will not be used for that 
purpose, the county, city, or other unit of local government may reconvey the 
property without consideration to the grantor or his heirs, assigns, or 
nominees. Before it may make a reconveyance, the county, city, or other unit of 
local government shall publish once a week for two weeks notice of its intention 
to do so. (1937,.c: 441° 1973 °e 220s. 1.) 


§§ 153A-178 to 153A-184: Reserved for future codification purposes. 





ARTICLE 9. 
Special Assessments. 


§ 153A-185. Authority to make special assessments. — A county may 
make special assessments against benefited property within the county for all 
or part of the costs of: 

(1) Constructing, reconstructing, extending, or otherwise building or 
improving water systems; 

(2) Constructing, reconstructing, extending, or otherwise building or 
improving sewage disposal systems; 

(3) Acquiring, constructing, reconstructing, extending, or otherwise 
building or improving beach erosion control or flood and hurricane 
protection works. 
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A county may not assess property within a city pursuant to subdivision (1) or 
(2) of this section unless the governing board of the city has by resolution 
approved the project. (1963, c. 985, s. 1; 1965, c. 714; 1969, c. 474, s. 1; 1973, ec. 
oY od bey, 


§ 153A-186. Bases for making assessments. — (a) For water or sewer 
projects, assessments may be made on the basis of: 

(1) The frontage abutting on the project, at an equal rate per foot of 
frontage; or 

(2) The street frontage of the lots served, or subject to being served, by the 
project, at an equal rate per foot of frontage; or 

(3) The area of land served, or subject to being served, by the project, at an 
equal rate per unit of area; or 

(4) The valuation of land served, or subject to being served, by the project, 
being the value of the land without improvements as shown on the tax 
records of the county, at an equal rate per dollar of valuation; or 

(5) The number of lots served, or subject to being served, by the pro- 
ject when the project involves extension of an existing system to a 
residential or commercial subdivision, at an equal rate per lot; or 

(6) A combination of two or more of these bases. 

(b) For beach erosion control or flood and hurricane protection works, 
assessments may be made on the basis of: 

(1) The frontage abutting on the project, at an equal rate per foot of 
frontage; or 

(2) The frontage abutting on a beach or shoreline protected or benefited by 
the project, at an equal rate per foot of frontage; or 

(3) The area of land benefited by the project, at an equal rate per unit of 
area; or 

(4) The valuation of land benefited by the project, being the value of the 
land without improvements as shown on the tax records of the county, 
at an equal rate per dollar of valuation; or 

(5) A combination of two or more of these bases. 

(c) Whenever the basis selected for assessment is either area or valuation, 
the board of commissioners shall provide for the laying out of one or more 
benefit zones according (i), in water or sewer projects, to the distance of 
benefited property from the project being undertaken and (ii), in beach erosion 
control or flood and hurricane protection works, to the distance from the 
shoreline, the distance from the project, the elevation of the land, or other 
relevant factors. If more than one benefit zone is established, the board shall 
establish differing rates of assessment to apply uniformly throughout each 
benefit zone. 

(d) For each project, the board of commissioners shall endeavor to establish 
an assessment method from among the bases set out in this section that will 
most accurately assess each lot or parcel of land according to the benefit 
conferred upon it by the project. The board’s decision as to the method of 
assessment is final and not subject to further review or challenge. (1968, c. 985, 
p1960-6271441978..¢ 822s i") 


§ 153A-187. Corner lot exemptions. — The board of commissioners may 
establish schedules of exemptions from assessments for water or sewer 
projects for corner lots when water or sewer lines are installed along both sides 
of the lots. A schedule of exemptions shall be based on categories of land use 
(residential, commercial, industrial, and agricultural) and shall be uniform for 
each category. A schedule may not allow exemption of more than seventy-five 
percent (75%) of the frontage of any side of a corner lot, or 150 feet, whichever 
is greater. (1963, c. 985, s. 1; 1973, c. 822, s. 1.) 


§ 153A-188. Lands exempt from assessment. — Except as provided in this 
Article, no land within a county is exempt from special assessments except 
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land belonging to the United States that is exempt under the provisions of 
federal statutes and, in the case of water or sewer projects, land within any 
floodway delineated by a local government pursuant to Chapter 148, Article 21, 
Part 6. In addition, in the case of water or sewer projects, land owned, leased, 
or controlled by a railroad company is exempt from assessments by a county to 
the same extent that it would be exempt from assessments by a city under G.S. 
160 A-222. (196370595875) 1; 197bacHs22"s.1)) 


§ 153A-189. State participation in improvement projects. — If a county 
proposes to undertake a project that would benefit land owned by the State of 
North Carolina or a board, agency, commission, or institution of the State and 
to finance all or a part of the project by special assessments, the board of 
commissioners may request the Council of State to authorize the State to pay 
its ratable part of the cost of the project, and the Council of State may 
authorize these payments. The Council of State may authorize the Director of 
Administration to approve or disapprove requests from counties for payment 
pursuant to this section, but a county may appeal to the Council of State if the 
Director disapproves a request. The Council of State may direct that any 
pavment authorized pursuant to this section be made from the Contingency 
and Emergency Fund of the State of North Carolina or from any other 
available funds. Except as State payments are authorized pursuant to this 
section, state-owned property is exempt from assessment under this Article. 
(LOTS ACen eens) 


§ 153A-190. Preliminary resolution; contents. — Whenever the board of 
commissioners decides to finance all or part of a proposed project by special 
assessments, it shall first adopt a preliminary assessment resolution 
containing the following: 

(1) A statement of intent to undertake the project; 

(2) A general description of the nature and location of the project; 

(3) A statement as to the proposed basis for making assessments, which 
shall include a general description of the boundaries of the area 
benefited if the basis of assessment is either area or valuation; 

(4) A statement as to the percentage of the cost of the work that is to be, 
specially assessed; 

(5) A statement as to which, if any, assessments shall be held in abevance 
and for how long; 

(6) A Sa aaa as to the proposed terms of payment of the assessment; 
an 

(7) An order setting a time and place for a public hearing on all matters 
covered by the preliminary assessment resolution. The hearing shall 
be not earlier than three weeks and not later than 10 weeks from the 
day on which the preliminary resolution is adopted. (1963, c. 985, s. 1; 
196570; (14; 19T3iG552285. 1.) 


§ 153A-191. Notice of preliminary resolution. — At least 10 days before 
the date set for the public hearing, the board of commissioners shall publish a 
notice that a preliminary assessment resolution has been adopted and that a 
public hearing on it will be held at a specified time and place. The notice shall 
describe generally the nature and location of the improvement. In addition, at 
least 10 davs before the date set for the hearing, the board shall cause a copy of 
the preliminary assessment resolution to be mailed by first-class mail to each 
owner, as Shown on the county tax records, of property subject to assessment if 
the project is undertaken. The person designated to mail these resolutions shall 
file with the board a certificate stating that they were mailed by first-class 
mail and on what date. In the absence of fraud, the certificate is conclusive as to 
compliance with the mailing requirements of this section. (1963, c. 985, s. 1; 
1965) :¢; T14<1973cc. 822) s51)) 
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§ 153A-192. Hearing on preliminary resolution; assessment resolution. 
— At the public hearing, the board of commissioners shall hear all interested 
persons who appear with respect to any matter covered by the preliminary 
assessment resolution. At or after the hearing, the board may adopt a final 
assessment resolution directing that the project or portions thereof be 
undertaken. The final assessment resolution shall describe the project in 
general terms (which may be by reference to projects described in the 
preliminary resolution) and shall set forth the following: 

(1) The basis on which the special assessments will be made, together with 
a general description of the boundaries of the areas benefited if the 
basis of assessment is either area or valuation; 
(2) Mea vale of the cost of the work that is to be specially assessed: 
an 
(3) The terms of payment, including the conditions, if any, under which 
assessments are to be held in abeyance. 
The percentage of cost to be assessed may not be different from the percentage 
proposed in the preliminary assessment resolution, nor may the project 
authorized be greater in scope than the project described in that resolution. If 
the board decides that a different percentage of the cost should be assessed 
than that proposed in the preliminary assessment resolution, or that the 
project should be greater in scope than that described in that resolution, it 
shall adopt and advertise a new preliminary assessment resolution as provided 
in this Article. (1968, c. 985, s. 1; 1965, c. 714; 1973, c. 822, s. 1.) 


§ 153A-193. Determination of costs. — When a project is complete, the 
board of commissioners shall determine the project’s total cost. In determining 
total cost, the board may include construction costs, the cost of necessary legal 
services, the amount of interest paid during construction, the cost of 
rights-of-way, and the cost of publishing and mailing notices and resolutions. 
The board’s determination of the total cost of a project is conclusive. (1968, c. 
Oust] DODNGS Mia ald aeCasaaas uly) 


§ 153A-194. Preliminary assessment roll; publication. — When the total 
cost of a project has been determined, the board of commissioners shall cause a 
preliminary assessment roll to be prepared. The roll shall contain a brief 
description of each lot, parcel, or tract of land assessed, the basis for the 
assessment, the amount assessed against each, the terms of payment, and the 
name of the owner of each lot, parcel, or tract as far as this can be ascertained 
from the county tax records. A map of the project on which is shown each lot, 
parcel, or tract assessed, the basis of its assessment, the amount assessed 
against it, and the name of its owner as far as this can be ascertained from the 
county tax records isa sufficient assessment roll. 

After the preliminary assessment roll has been completed, the board shall 
cause the roll to be filed in the clerk’s office, where it shall be available for 
public inspection, and shall set the time and place for a public hearing on the 
roll. At least 10 days before the date set for the hearing, the board shall publish 
a notice that the preliminary assessment roll has been completed. The notice 
shall describe the project in general terms, note that the roll in the clerk’s 
office is available for inspection, and state the time and place for the hearing 
on the roll. In addition, at least 10 davs before the date set for the hearing, the 
board shall cause a notice of the hearing to be mailed by first-class mail to each 
owner of property listed on the roll. The mailed notice shall state the time and 
place of the hearing, note that the roll in the clerk’s office is available for 
inspection, and state the amount as shown on the roll of the assessment against 
the property of the owner. The person designated to mail these notices shall file 
with the board a certificate stating that they were mailed by first-class mail 
and on what date. In the absence of fraud, the certificate is conclusive as to 
compliance with the mailing requirements of this section. (1963, c. 985, s. 1; 
1965, c. 714; 1973, c. 822, 's. 1.) | 
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§ 153A-195. Hearing on _ preliminary assessment roll; revision; 
confirmation; lien. — At the public hearing the board of commissioners shall 
hear all interested persons who appear with respect to the preliminary 
assessment roll. At or after the hearing, the board shall annul, modify, or 
confirm the assessments, in whole or in part, either by confirming the 
preliminary assessments against any lot, parcel, or tract described in the 
preliminary assessment roll or by cancelling, increasing, or reducing the 
assessments as may be proper in compliance with the basis of assessment. If 
any property is found to be omitted from the preliminary assessment roll, the 
board may place it on the roll and make the proper assessment. When the 
board confirms assessments for a project, the clerk shall enter in the minutes 
of the board the date, hour, and minute of confirmation. From the time of 
confirmation, each assessment is a lien on the property assessed of the same 
nature and to the same extent as the lien for county or city property taxes, 
under the priorities set out in G.S. 158A-200. After the assessment roll is 
confirmed, the board shall cause a copy of it to be delivered to the county tax 
collector for collection in the same manner (except as provided in this Article) 
as property taxes. (1968, c. 985, s. 1; 1965, c. 714; 1973, c. 822, s. 1.) 


§ 153A-196. Publication of notice of confirmation of assessment roll. — 
No earlier than 20 days from the date the assessment roll is confirmed, the 
county tax collector shall publish once a notice that the roll has been 
confirmed. The notice shall also state that assessments may be paid without 
interest at any time before the expiration of 30 davs from the date that the 
notice is published and that if they are not paid within this time, all 
installments thereof shall bear interest as determined by the board of 
commissioners. (1963, c. 985, s. 1; 1965, c. 714; 1973, ce. 822, s. 1.) 


§ 153A-197. Appeal to the General Court of Justice. — If the owner of, or 
any person having an interest in, a lot, parcel, or tract of land against which an 
assessment is made is dissatisfied with the amount of the assessment, he may, 
within 10 days after the day the assessment roll is confirmed, file a notice of 
appeal to the appropriate division of the General Court of Justice. He shall then 
have 20 days after the day the roll is confirmed to serve on the board of | 
commissioners or the clerk a statement of facts upon which the appeal is based. 
The appeal shall be tried like other actions at law. (1963, c. 985, s. 1; 1965, c. 
MAL Oto sCa Because 


§ 153A-198. Reassessment. — When in its judgment an irregularity, 
omission, error, or lack of jurisdiction has occurred in any proceeding related to 
a special assessment made by it, the board of commissioners may set aside the 
assessment and make a reassessment. In that case, the board may include in 
the total project cost all additional interest paid, or to be paid, as a result of the 
delay in confirming the assessment. A reassessment proceeding shall, as far as 
practicable, follow the comparable procedures of an original assessment 
proceeding. A reassessment has the same force as if it originally had been 
made properly. (1963, ¢: 985, s. 1; 1965, c. 714; 1973, ¢. 822) s: 1.) 


§ 153A-199. Payment of assessments in full or by installments. — Within 
30 davs after the day that notice of confirmation of the assessment roll is 
published, each owner of assessed property shall pay his assessment in full, 
unless the board of commissioners has provided that assessments may be paid 
in annual installments. If payment by installments is permitted, any portion of 
an assessment not paid within the 30-day period shall be paid in annual 
installments. The board shall in the assessment resolution determine whether 
payment may be made by annual.installments and set the number of 
installments, which may not be more than 10. With respect to payment by 
installment, the board may provide 

(1) That the first installment with interest is due on the date when 
property taxes are due, and one installment with interest is due on the 
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same date in each successive vear until the assessment is paid in full, 


or 

(2) That the first installment with interest is due 60 days after the date 
that the assessment roll is confirmed, and one installment with 
interest is due on that same day in each successive year until the 
assessment is paid in full. (1963, c. 985, s. 1; 1965, c. 714; 1973, ¢. 822, s. 
1.) 


§ 153A-200. Enforcement of assessments; interest; foreclosure; 
limitations. — (a) Any portion of an assessment that is not paid within 30 days 
after the day that notice of confirmation of the assessment roll is published 
shall, until paid, bear interest at a rate to be fixed in the assessment resolution. 
The maximum rate at which interest may be set is eight percent (8%) per 
annum. 

(b) If an installment of an assessment is not paid on or before the due date, 
all of the installments remaining unpaid immediately become due, unless the 
board of commissioners waives acceleration. The board may waive acceleration 
and permit the property owner to pay all installments in arrears together with 
interest due thereon and the cost to the county of attempting to obtain 
payment. If this is done, any remaining installments shall be reinstated so that 
they fall due as if there had been no default. The board may waive acceleration 
and reinstate further installments at any time before foreclosure proceedings 
have been instituted. 

(c) A county may foreclose assessment liens under any procedure provided 
by law for the foreclosure of property tax liens, except that (i) lien sales and 
lien sale certificates are not required and (11) foreclosure/may be begun at any 
time after 30 days after the due date. The county is not entitled to a deficiency 
judgment in an action to foreclose an assessment lien. The lien of special 
assessments is inferior to all prior and subsequent liens for State, local, and 
federal taxes, and superior to all other liens. 

(d) No county may maintain an action or proceeding to foreclose any special 
assessment lien unless the action or proceeding is begun within 10 years from 
the date that the assessment or the earliest installment thereof included in the 
action or proceeding became due. Acceleration of installments under subsection 
(b) of this section does not have the effect of shortening the time within which 
foreclosure may be begun; in that event the statute of limitations continues to 
run as to each installment as if acceleration had not occurred. (1963, ¢. 985, s. 1; 
19GOeCr Wl 4 loo, CeSeaus, da) 


§ 153A-201. Authority to hold assessments in abeyance. — The 
assessment resolution may provide that assessments made pursuant to this 
Article shall be held in abeyance without interest for any benefited property 
assessed. Water or sewer assessments may be held in abeyance until 
improvements on the assessed property are connected to the water or sewer 
system for which the assessment was made, or until a date certain not more 
than 10 years from the date of confirmation of the assessment roll, whichever 
event occurs first. Beach erosion control or flood and hurricane protection 
assessments may be held in abeyance for not more than 10 years from the date 
of confirmation of the assessment roll. When the period of abeyance ends, the 
assessment is payable in accordance with the terms set out in the assessment 
resolution. 

If assessments are to be held in abeyance, the assessment resolution shall 
classify the property assessed according to general land use, location with 
respect to the water or sewer system (for water or sewer assessments), or other 
relevant factors. The resolution shall also provide that the period of abeyance 
shall be the same for all assessed property in the same class. 

Statutes of limitations are suspended during the time that any assessment is 
held in abeyance without interest. (1963, c. 985, s. 1; 1965, c. 714; 1973, c. 822, s. 
1.) 
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§ 153A-202. Assessments on property held by tenancy for life or years; 
contribution. — (a) Assessments upon real property in the possession or 
enjoyment of a tenant for life or a tenant for a term of years shall be paid pro 
rata by the tenant and the remaindermen after the life estate or by the tenant 
and the owner in fee after the expiration of the tenancy for years according to 
their respective interests in the land as calculated pursuant to G.S. 37-13. 

(b) If a person having an interest in land held by tenancy for life or years 
pays more than his pro rata share of an assessment against the property, he 
may maintain an action in the nature of a suit for contribution against any 
delinquent party to recover from that party his pro rata share of the 
assessment, with interest thereon from the date of the payment; and in 
addition, he is subrogated to the right of the county to a lien on the property 
for the delinquent party’s share of the assessment. (1963, c. 985, s. 1; 1965, c. 
TIAMIG BNE 22, Se 15) 

Editor’s Note. — Section 37-13, referred to 
in this section, was repealed by Session Laws 
1973, c. 729, s. 3. See now § 387-36. 


§ 153A-203. Lien in favor of a cotenant or joint owner paying special 
assessments. — Any one of several tenants in common or joint tenants (other 
than copartners) may pay the whole or any part of a special assessment made 
against property held in common or jointly. Any amount so paid that exceeds 
his share of the assessment and that was not paid through agreement with or 
on behalf of the other joint owners is a lien in his favor upon the shares of the 
other joint owners. This lien may be enforced in a proceeding for actual 
partition, a proceeding for partition and sale, or by any other appropriate 
judicial proceeding. This lien is not effective against an innocent purchaser for 
value until notice of the lien is filed in the office of the clerk of superior 
court in the county in which the land lies and indexed and docketed in the same 
manner as other liens required by law to be filed in that clerk’s office. (1968, c. 
9855S lL 19652! W419 Tokens 2Zes, 1s) 


§ 153A-204. Apportionment of assessments. — If a special assessment has 
been made against property that has been or is about to be subdivided, the . 
board of commissioners may, with the consent of the owner of the property, (i) 
apportion the assessment among the lots or tracts within the subdivision, or (11) 
release certain lots or tracts from the assessment if, in the board’s opinion, the 
released lots or tracts are not benefited by the project, or (ili) both. Upon an 
apportionment each of the lots or tracts in the subdivision is released from the 
lien of the original assessment, and the portion of the original assessment 
assessed against each lot or tract has, as to that lot or tract, the same force as 
the original assessment. At the time the board makes an apportionment under 
this section, the clerk shall enter on the minutes of the board the date, hour, 
and minute of apportionment and a statement to the effect that the 
apportionment is made with the consent of the owners of the property affected, 
which entry is conclusive in the absence of fraud. The apportionment is 
effective at the time shown in the minute book. Apportionments may include 
past due installments with interest, as well as installments not then due; and 
any installment not then due shall fall due at the same date as it would have 
under the original assessment. (1963, c. 985, s. 1; 1965, c. 714; 1973, c. 822, s. 1.) 


§§ 153A-205 to 153A-210: Reserved for future codification purposes. 
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ARTICLE 10. 


Law Enforcement and Confinement Facilities. 


Part 1. Law Enforcement. 


§ 153A-211. Training and development programs for law enforcement. 
— A county may plan and execute training and development programs for 
law-enforcement agencies, and for that purpose may: 

(1) Contract with other counties, cities, and the State and federal 
governments and their agencies; 

(2) Accept, receive, and disburse funds, grants, and services; 

(3) Pursuant to the procedures and provisions of Chapter 160A, Article 20, 
Part 1, create joint agencies to act for and on behalf of the 
participating counties and cities; 

(4) Apply for, receive, administer, and expend federal grant funds; 

(5) Appropriate funds not otherwise limited as to use by law. (1969, c¢. 
1145) steZi eh Oi SheasZ2qse 1s) 


§ 153A-212. Cooperation on law-enforcement matters. — A county may 
cooperate with other local governments in law-enforcement matters, as 
permitted by G.S. 160A-283 (joint auxiliary police), by G.S. 160A-288 
(emergency aid), and by Chapter 160A, Article 20, Part 1. (1973, ¢. 822, s. 1.) 


§§ 153A-213 to 153A-215: Reserved for future codification purposes. 


Part 2. Local Confinement Facilities. 


§ 153A-216. Legislative policy. — The policy of the General Assembly with 
respect to local confinement facilities is: 

(1) Local confinement facilities should provide secure custody of persons 
confined therein in order to protect the community and should be 
operated so as to protect the health and welfare of prisoners and 
provide for their humane treatment. 

(2) Minimum statewide standards should be provided to guide and assist 
local governments in planning, constructing, and maintaining 
confinement facilities and in developing programs that provide for 
humane treatment of prisoners and contribute to the rehabilitation of 
offenders. 

(3) The State should provide services to local governments to help improve 
the quality of administration in local confinement PACU These 
services should include inspection, consultation, technical assistance, 
and other appropriate services. 

(4) Adequate training of the personnel of local confinement facilities is 
essential to improvement of the quality of administration of those 
facilities. The State should provide this training and the training 
should be required as a condition of employment in a local 
confinement facility. (1967, c. 581, s. 2; 1973, c. 822, s. 1.) 


§ 153A-217. Definitions. — Unless otherwise clearly required by the 
context, the words and phrases defined in this section have the meanings 
indicated when used in this Part: 

(1) “Commission” means the Social Services Commission. 

(2) “Secretary” means the Secretary of Human Resources. 

(3) “Department” means the Department of Human Resources. 

(4) “Governing body” means the governing body of a county or city or the 
policy-making body for a district or regional confinement facility. 

(5) “Local confinement facility” includes a county or city jail, a local 
lockup, a regional or district jail, a juvenile detention home, a 
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detention facility for adults operated by a local government, and any 
other facility operated by a local government for confinement of 
persons awaiting trial or serving sentences. 

(6) “Prisoner” includes any person, adult or juvenile, confined or detained 
in a confinement facility. 

(7) “Unit,” “unit of local government,” or “local government” means a 
county. oF Clbysul Jol, C.5oles. 2; 1909, CAUS TST io Greets dees 
a A 8 Be 


Editor’s Note. — Pursuant to Session Laws Resources” has been substituted for “State 


1973, c. 476, s. 1388, “Commission” has been 
substituted for “Board” and “Social Services 
Commission” has been substituted for “State 


Commissioner of Social Services” in subdivision 
(2), and “Department of Human Resources” has 
been substituted for “State Department of 


Social Services” in subdivision (3) of this 
section as enacted by Session Laws 1978, c. 
S22, 8:5 


Board of Social Services” in subdivision (1), 
“Secretary” has been’ substituted for 
“Commissioner” and “Secretary of Human 


§ 153A-218. County confinement facilities. — A county may establish, 
acquire, erect, repair, maintain, and operate local confinement facilities and 
may for these purposes appropriate funds not otherwise limited as to use by 
laws(1863%c!/20,'s. 8; Codewsan (07: Rev., s. 1318-1915) ce1407 CSS el Zoe aee, 


CE 220 eed 


Requirements for Prisoner’s Comfort. — 
The least that is required is that persons 
confined in any public prison shall have a clean 
place, comfortable bedding, wholesome food 
and drink, and necessary attendance. Lewis v. 
City of Raleigh, 77 N.C. 229 (1877). 

An action cannot be maintained against a 
county for damages sustained by one while 
imprisoned in the county jail by reason of the 
failure of the commissioners to provide 
adequate means for his health and protection. 
Manuel v. Board of Comm’rs, 98 N.C. 9, 3 S.E. 
829 (1887). 

Liability for Nuisance in Erection and 
Maintenance of Jail. — “A county is not liable 
for a nuisance to a citizen in the erection of a 
jail in the immediate vicinity of his residence, 
nor for suffering it to become so filthy and 
disorderly as to*be a nuisance to him and his 
family.” The doctrine is that while these 
corporate agencies must provide the means and 


§ 153A-219. District confinement facilities. 


employ the men to perform such duties, they 
are not personally and by their own labor to 
perform such menial services; and the default 
to make them liable must be in neglecting to 
exercise their authority in the use of labor and 
money for that purpose, and so must it be 
charged to make a cause of action against them. 
Threadgill v. Board of Comm’rs, 99 N.C. 352, 6 
S.E. 189 (1888). 

Liability for Failure to Make Regulations 
for Safety of Prisoners. — The duty to make 
proper rules and _ regulations imposes a 
discretionary duty on the board of 
commissioners exercisable only in its corporate 
capacity, and the commissioners are not liable 
as individuals for failure to make regulations 
for the safety of prisoners unless they corruptly 
or with malice fail to make proper rules and 
regulations. Moye v. McLawhorn, 208 N.C. 812, 
182 S.E. 493 (1935). 





(a) Two or more units of 


local government may enter into and carry out an agreement to establish, 
finance, and operate a district confinement facility. The units may construct 
such a facility or may designate an existing facility as a district confinement 
facility. In addition, two or more units of local government may enter into and 
carry out agreements under which one unit may use the local confinement 
facility owned and operated by another. In exercising the powers granted by 
this section, the units shall proceed according to the procedures and provisions 
of Chapter 160A, Article 20, Part 1. 

(b) If a district confinement facility is established, the units involved shall 
provide for a jail administrator for the facility. The administrator need not be 
the sheriff or any other official of a participating unit. The administrator and 
the other custodial personnel of a district confinement facility have the 
authority of law-enforcement officers for the purposes of receiving, 
maintaining custody of, and transporting prisoners. 

(c) If a district confinement facility is established, or if one unit contracts to 
use the local confinement facility of another, the law-enforcement officers of 
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the contracting units and the custodial personnel of the facility may transport 
prisoners to and from the facility. 

(d) The Department shall provide technical and other assistance to units 
wishing to exercise any of the powers granted by this section. (1933, ¢. 201: 
1967$69561,\8) 2; 1969, ¢: 74341971, ¢. 341, s: 1;.1978,-c. 822, sil.) 


§ 153A-220. Jail and detention services. — The Commission has policy 
responsibility for providing and coordinating State services to local 
government with respect to local confinement facilities. The Department shall: 

(1) Consult with and provide technical assistance to units of local 
government with respect to local confinement facilities. 

(2) Develop minimum standards for the construction and operation of 
local confinement facilities. 

(3) Visit and inspect local confinement facilities; advise the sheriff, jailer, 
governing board, and other appropriate officials as to deficiencies and 
recommend improvements; and submit written reports on the 
inspections to appropriate local officials. 

(4) Review and approve plans for the construction and major modification 
of local confinement facilities. 

(5) Provide for training of personnel of local confinement facilities. 

(6) Perform any other duties that may be necessary to carry out the 
State’s responsibilities concerning local confinement facilities. (1967, 
orbs lesy29 L9T38 e347 6685138500822). sx.h5) 

Editor’s Note. — Pursuant to Session Laws paragraph of this section as enacted by Session 
1973, c. 476, s. 1388, “Commission” has been Laws 1973, c. 822, s/1. 
substituted for “Board” in the introductory 


§ 153A-221. Minimum standards. — (a) The Secretary shall develop and 
publish minimum standards for the operation of local confinement facilities 
and may from time to time develop and publish amendments to the standards. 
The standards shall be developed with a view to providing secure custody of 
prisoners and to protecting their health and welfare and providing for their 
humane treatment. The standards shall provide for: 

(1) Secure and safe physical facilities; 

(2) Jail design; 

(3) Adequacy of space per prisoner; 

(4) Heat, light, and ventilation, 

(5) Supervision of prisoners; 

(6) Personal hygiene and comfort of prisoners, 

(7) Medical care for prisoners; 

(8) Sanitation; 

(9) Food allowances, food preparation, and food handling; 

(10) Any other provisions that may be necessary for the safekeeping, 
privacy, care, protection, and welfare of prisoners. 

(b) In developing the standards and any amendments thereto, the Secretary 
shall consult with organizations representing local government and local law 
enforcement, including the North Carolina Association of County 
Commissioners, the North Carolina League of Municipalities, the North 
Carolina Sheriffs’ Association, and the North Carolina Police Executives’ 
Association. The Secretary shall also consult with interested State 
departments and agencies, including the State Department of Social 
Rehabilitation and Control, the Department of Human Resources, and the 
Department of Insurance. 

(c) Before the standards or any amendments thereto may become effective, 
they must be approved by the Commission and the Governor. Upon becoming 
effective, they have the force and effect of law. (1967, c. 581, s. 2; 1973, c. 476, 
See lea: 183. losrcr occ so L:) 

Editor’s Note. — Pursuant to Session Laws has been substituted for “Commissioner” in 
1973, c. 476, ss. 128, 1383 and 138, “Secretary” sibsections (a) and (b), “Department of Human 
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Resources” has been substituted for “State | “Commission” has been substituted for “Board” 
Board of Health, the State Department of in subsection (c) of this section as enacted by 
Mental Health” in subsection (b), and Session Laws 1973, c. 822, s. 1. 


§ 153A-222. Inspections of local confinement facilities. — Department 
personnel shall visit and inspect each local confinement facility at least 
semiannually. The purpose of the inspections is to investigate the conditions of 
confinement and treatment of prisoners and to determine whether the facility 
meets the minimum standards published pursuant to G.S. 1538A-221. The 
inspector shall make a written report of each inspection and submit it within 
30 days after the day the inspection is completed to the governing body and 
other local officials responsible for the facility. The report shall specify each 
way in which the facility does not meet the minimum standards. The governing 
body shall consider the report at its first regular meeting after receipt of the 
report and shall promptly initiate any action necessary to bring the facility 
into conformity with the standards. (1947, c. 915; 1967, c. 581, s. 2; 1973, ec. 822, 


Soaly) 


§ 153A-223. Enforcement of minimum standards. — If an inspection 
conducted pursuant to G.S. 153A-222 discloses that a local confinement facility 
does not meet the minimum standards published pursuant to G.S. 153A-221 
and, in addition,-if the Secretary determines that conditions in the facility 
jeopardize the safe custody, safety, health, or welfare of persons confined in 
the facility, the Secretary may order corrective action or close the facility, as 
provided in this section: 

(1) The Secretary shall give notice of his determination to the governing 
body and each other local official responsible for the facility. The 
Secretary shall also send a copy of this notice, along with a copy of the 
inspector’s report, to the senior regular resident superior court judge 
for the judicial district in which the facility is located. Upon receipt of 
the Secretary’s notice, the governing body shall call a public hearing 
to consider the report. The hearing shall be held within 20 days after 
the day the Secretary’s notice is received. The inspector shall appear 
at this hearing to advise and consult with the governing body 
concerning any corrective action necessary to bring the facility into 
conformity with the standards. 

(2) The governing body shall, within 30 days after the day the Secretary's 
notice is received, initiate appropriate corrective action or close the 
facility. The corrective action must be completed within a reasonable 
time. 

(3) If the governing body does not within the 30-day period either initiate 
corrective action or close the facility, or does not complete the action 
within a reasonable time, the Secretary may order that the facility be 
closed. The Secretary shall by registered mail give notice of his order 
of closure to the governing body and each other local official 
responsible for the facility and to the senior regular resident superior 
court judge. The order shall provide for its effective date. 

(4) The governing body may appeal an order of the Secretary to the senior 
regular resident superior court judge. The governing body shall 
initiate the appeal by giving by registered mail to the judge and to the 
Secretary notice of its intention to appeal. The notice must be given 
within 15 days after the day the Secretary’s order is received. If notice 
is not given within the 15-day period, the right to appeal is 
terminated. 

(5) The senior regular resident superior court judge shall hear the appeal. 
He shall cause notice of the date, time, and place of the hearing to be 
given to each interested party, including the Secretary, the governing 
body, and each other local official involved. The judge shall conduct 
the hearing without a jury. The Secretary, the governing body, and 
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each other local official may give any evidence the judge rinds 
appropriate. The issue before the court shall be whether the facility 
continues to jeopardize the safe custody, safety, health, or welfare of 
persons confined therein. The court may affirm, modify, or reverse 
the Secretary’s order. (1947, c. 915; 1967, c. 581, s. 2: 1973, C7476%S. 188: 


Cepoc, 8s 1a) 


Editor’s Note. — Pursuant to Session Laws tary’s” has been’ substituted for ‘“Com- 
1973, c. 476, s. 138, “Secretary” has been  missioner’s” throughout this section as en- 
substituted for “Commissioner” and “Secre- acted by Session Laws 1973, ¢. 822. 


§ 153A-224. Supervision of local confinement facilities. — (a) No person 
may be confined in a local confinement facility unless custodial personnel are 
present and available to provide continuous supervision in order that custody 
will be secure and that, in event of emergency, such as fire, illness, assaults by 
other prisoners, or otherwise, the prisoners can be protected. These personnel 
shall supervise prisoners closely enough to maintain safe custody and control 
and to be at all times informed of the prisoners’ general health and emergency 
medical needs. 

(b) In a medical emergency, the custodial personnel shall secure emergency 
medical care from a licensed physician according to the unit’s plan for medical 
care. If a physician designated in the plan is not available, the personnel shall 
secure medical services from any licensed physician who is available. The unit 
operating the facility shall pay the cost of emergency medical services. 

(c) If a person violates any provision of this section, he is guilty of a 
misdemeanor, (1967, c. 581, Ss. 2: 1973) ¢: 822)'s. 1.) 


§ 153A-225. Medical care of prisoners. (a) Each unit that operates a 
local confinement facility shall develop a plan for providing medical care for 
prisoners in the facility. The plan 

(1) Shall be designed to protect the health and welfare of the prisoners and 
to avoid the spread of contagious disease; 

(2) Shall provide for medical supervision of prisoners and emergency 
medical care for prisoners to the extent necessary for their health and 
welfare; 

(3) Shall provide for compliance with the requirements of G.S. 180-97 ana 
G.S. 130-121. 

The unit shall develop the plan in consultation with appropriate local officials 
and organizations, including the sheriff, the county physician, the local or 
district health director, and the local medical society. The plan must be 
approved by the local or district health director, upon a determination that the 
plan is adequate to protect the health and welfare of the prisoners, and must be 
adopted by the governing body. 

(b) If a prisoner in a local confinement facility dies, the medical examiner 
and the coroner shall be notified immediately. Within five days after the day of 
the death, the administrator of the facility shall make a written report to the 
local or district health director and to the Secretary of Human Resources. The 
report shall be made on forms provided by the [State Board of Health, and the 
Board of Health] shall develop and distribute these forms. 

(c) If a person violates any provision of this section (including the 





requirements regarding G.S. 130-97 and 1380-121), he is guilty of a 
misdemeanor, (190% Gepol sec, 1015, e741 Oesss 120. bad: G, O22, 5.11) 
Editor’s Note. — Pursuant to the Executive Health” have been retained, in brackets, 


because the 1973 act is unclear whether the 
Department of Human Resources and/or the 
Commission for Health Services shall provide, 


Organization Act of 1973, Session Laws 1973, c. 
476, s. 138, “Secretary of Human Resources” 
has been substituted for “Commissioner” at the 


end of the second sentence of subsection (b) of 
this section as enacted by Session Laws 1973, c. 
$22. In the last sentence of subsection (b), the 
words “State Board of Health, and the Board of 


develop and/or distribute the forms. 

Liability of County for Emergency Medical 
Services. — Where a sheriff in an emergency 
requested a physician to render services to a 
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prisoner in his custody who had been badly the objection of the commissioners that under 
wounded resisting arrest, and there was such circumstances the county would not pay 
evidence tending to show that under the for them, and the liability would only attach 
circumstances he could not have obtained in as to those prisoners delivered at the county 
time an order from the board of county jail, is untenable. Spicer v. Williamson, 191 
commissioners that would assume responsi- N.C. 487, 132S.E. 291 (1926). 

bility on behalf of the county to pay them, 


§ 153A-226. Sanitation and food. — (a) The Commission for Health 
Services shall adopt rules and regulations governing the sanitation of local 
confinement facilities, including the kitchens and other places where food is 
prepared for prisoners. The rules and regulations shall cover such matters as 
cleanliness of floors, walls, ceilings, storage spaces, utensils, and other 
facilities; adequacy of lighting, ventilation, water, lavatory facilities, bedding, 
food protection facilities, treatment of eating and drinking utensils, and waste 
disposal; methods of food preparation, handling, storage, and serving; 
adequacy of diet; and any other item necessary to the health of the prisoners or 
the public. 

(b) The [Commission for Health Services] shall prepare a score sheet to be 
used by sanitarians of local or district health departments in inspecting local 
confinement facilities. The sanitarians shall inspect local confinement facilities 
as often as may be required by the Commission for Health Services. If an 
inspector of the Department finds conditions that reflect hazards or 
deficiencies in the sanitation or food service of a local confinement facility, he 
shall immediately notify the local or district health department. The health 
department shall promptly cause a sanitarian to inspect the facility. After 
making his inspection, the sanitarian shall forward a copy of his report to the 
Department and to the unit operating the facility, on forms prepared by the 
[Department]. The report shall indicate whether the facility and its kitchen or 
other place for preparing food is approved or disapproved for public health 
purposes. If the facility is disapproved, the situation shall be rectified 
according to the procedures of G.S. 153A-223. (1967, c. 581, s. 2; 1978, c. 476, s. 
128: ¢2 522) S515) 


Editor’s Note. — Pursuant to the Executive end of the fifth sentence of subsection (b) of 
Organization Act of 1973, Session Laws 1978, c. this section as enacted by Session Laws 1978, c. 
476, s. 128, “Commission for Health Services” 822, s. 1. In the first and fifth sentences of 
has been substituted for “State Board of subsection (b), the substitutions have been 
Health” in the first sentence of subsection (a) made in brackets, because the intention of the 
and in the first and second sentences of 1973 act as to the duties imposed by these two 
subsection (b), and “Department” has been — sentences is unclear. 
substituted for “State Board of Health” at the 





§ 153A-227. Training of personnel. — (a) The Secretary shall provide for a 
training program for supervisory and administrative’ personnel of local 
confinement facilities. These personnel include the sheriff and other elected or 
appointed officials. The Secretary shall develop the training program in 
consultation with the State Department of Social Rehabilitation and Control, 
the North Carolina Sheriffs’ Association, the North Carolina Association of 
County Commissioners, the North Carolina League of Municipalities, and the 
North Carolina Police Executives’ Association. To the extent feasible, the 
Rages should be provided through the existing educational resources of the 

tate. 

(b) Except on atemporary or probationary basis, no person (including elected 
officials) may serve as jailer or administrator of a local confinement facility 
unless he has successfully completed an approved program of training 
established pursuant to subsection (a) of this section. No person may serve on a 
temporary or probationary basis for longer than one year. (1967, c. 581, s. 2; 
1973) c 2476; S#188207822..5115) 

Editor’s Note. — Pursuant to Session Laws substituted for “Commissioner” in this section 
1973, c. 476, s. 138, “Secretary” has been as enacted by Session Laws 1973, ¢. 822. 
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No Portion of This Statute Is Repealed by C. Williams, Chief, Jail and Detention Services, 
the 1971 Legislation Creating the Criminal N.C. Department of Social Services, 41 
Justice Training Standards Council. — See N.C.A.G. 603(1971). 
opinion of Attorney General to Mr. Woodburn 


§ 153A-228. Separation of sexes. Male and female prisoners shall be 
confined in separate facilities or in separate quarters in local confinement 
facilities. (1967, c. 581, s. 2; 1973, c. 822, s. 1.) 


§§ 153A-229 to 153A-232: Reserved for future codification purposes. 
ARTICLE 11. 





Fire Protection. 


§ 153A-233. Fire-fighting and prevention services. — A county may 
establish, organize, equip, support, and maintain a fire department; may 
prescribe the duties of the fire department; may provide assistance to 
incorporated volunteer fire departments; may contract for fire-fighting or 
prevention services with one or more counties, cities, or other units of local 
government or with an agency of the State government; and may for these 
purposes appropriate funds not otherwise limited as to use by law. (1945, ec. 
PAA, C..OL2, Sul.) 


§ 153A-234. Fire marshal. — A county may appoint a fire marshal and 
employ persons as his assistants. A county may also impose any duty that 
might be imposed on a fire marshal on any other officer or employee of the 
county. The board of commissioners shall set the duties of the fire marshal, 
which may include but are not limited to: 

(1) Advising the board on improvements in the fire-fighting or fire 
prevention activities under the county’s supervision or control. 

(2) Coordinating fire-fighting and training activities under the county’s 
supervision or control. 

(3) Coordinating fire prevention activities under the county's supervision 
or control. 

(4) Assisting incorporated volunteer fire departments in developing and 
improving their fire-fighting or fire prevention capabilities. 

(5) Making fire prevention inspections, including the periodic inspections 
and reports of school buildings required by Chapter 115 and the 
inspections of day-care facilities required by Chapter 110. A fire 
marshal shall not make electrical inspections unless he is qualified to 
do so under G.S. 158A-351. (1959, c. 290; 1969, c. 1064, s. 2; 1973, c. 822, 
Saba 


§ 153A-235. Fire prevention codes. — A county may by ordinance adopt a 
fire prevention code, to be effective in all areas of the county not governed by a 
city fire prevention code. Any published technical code or any standard or 
regulation promulgated by a public agency may be adopted in the ordinance by 
reference, and a technical code or standard or regulation so adopted has the 
force of law in each area of the county in which the ordinance is effective. An 
official copy of a technical code or standard or regulation adopted by reference 
shall be available for public inspection in the clerk’s office. Before a fire 
prevention code may be adopted, it must be submitted to and approved by the 
State Building Code Council. 

A county that adopts a fire prevention code shall appoint one or more fire 
prevention inspectors or designate one or more other county officers or 
employees to perform the duties of fire prevention inspector. The board of 
commissioners shall, subject to the approval of the State Building Code 
Council, set the duties of any person appointed or designated as a fire 
prevention inspector. A fire prevention inspector shall not make electrical 
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inspections unless he is qualified to do so under G.S. 153A-351. (1965, c. 626; 
1969..c. L0G4 sees 21973, C. 522, Sit.) 


§§ 153A-236 to 153A-238: Reserved for future codification purposes. 


ARTICLE 12. 
Roads and Bridges. 


§ 153A-239. Public road defined. — In this Article “public road” or “road” 
means any road, street, highway, thoroughfare, or other way of passage that 
has been irrevocably dedicated to the public or in which the public has acquired 


rights by prescription, without regard to whether it is open for travel. (1978, c. 
8225.10) 


§ 153A-240. Naming roads and _ assigning’ street numbers in 
unincorporated areas. — A county may by ordinance name or rename any 
public road within the county and not within a city, and may assign or reassign 
street numbers for use on such a road. In naming or renaming a public road, a 
county may not 

(1) Change the name, if any, given to the road by the Board of 
Transportation, unless the Board of Transportation agrees; 

(2) Change the number assigned to the road by the Board of 
Transportation, but may give the road a name in addition to its 
number; or 

(3) Give the road a name that is deceptively similar to the name of any 
other public road in the vicinity. 

A county shall not name or rename a road or assign or reassign street 
numbers on a road until it has held a public hearing on the matter. At least 10 
days before the day of the hearing, the board of commissioners shall cause 
notice of the time, place, and subject matter of the hearing to be prominently 
posted in at least three places along the road involved. After naming or 
renaming a public road, or assigning or reassigning street numbers on a public 
road, a county shall cause notice of its action to be given to the local postmaster 
with jurisdiction over the road, to the Board of Transportation, and to any city 
within five miles of the road. 

This section does not repeal or modify Chapter 945 of the Session Laws of 
1953, which pertains to naming streets in Kannapolis. (1957, c. 1068; 1973, ec. 
DU Sr Cle as ala) 

Editor’s Note. — Pursuant to Session Laws Commission” and for “Commission” in this 
1973, c. 507, s. 5, “Board of Transportation” has section as enacted by Session Laws 1973, ec. 822. 
been substituted for “State Highway 


§ 153A-241. Closing public roads or easements. — A county may 
permanently close any public road or any easement within the county and not 
within a city, except public roads or easements for public roads under the 
control and supervision of the Board of Transportation. The board of 
commissioners shall first adopt a resolution declaring its intent to close the 
public road or easement and calling a public hearing on the question. The board 
shall cause the resolution to be published once a week for four successive weeks 
before the hearing, a copy of the resolution to be sent by registered or certified 
mail to each owner as shown on the county tax records of property adjoining 
the public road or easement who did not join in the request to have the road or 
easement closed, and a notice of the closing and public hearing to be 
prominently posted in at least two places along the road or easement. At the 
hearing the board shall hear all interested persons who appear with respect to 
whether the closing would be detrimental to the public interest or to any 
individual property rights. If, after the hearing, the board of commissioners is 
satisfied that closing the public road or easement is not contrary to the public 
interest and (in the case of a road) that no individual owning property in the 
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vicinity of the road or in the subdivision in which it is located would thereby be 
deprived of reasonable means of ingress and egress to his property, the board 
may adopt an order closing the road or easement. A certified copy of the order 
(or judgment of the court) shall be filed in the office of the register of deeds of 
the county. 

Any person aggrieved by the closing of a public road or an easement may 
appeal the board of commissioners’ order to the appropriate division of the 
General Court of Justice within 30 days after the day the order is adopted. The 
court shall hear the matter de novo and has jurisdiction to try the issues 
arising and to order the road or easement closed upon proper findings of fact 
by the trier of fact. 

No cause of action founded upon the invalidity of a proceeding taken in 
closing a public road or an easement may be asserted except in an action or 
proceeding begun within 30 days after the day the order is adopted. 

Upon the closing of a public road or an easement pursuant to this section, all 
right, title, and interest in the right-of-way is vested in those persons owning 
lots or parcels of land adjacent to the road or easement, and the title of each 
adjoining landowner, for the width of his abutting land, extends to the center 
line of the public road or easement. However, the right, title or interest vested 
in an adjoining landowner by this paragraph remains subject to any public 
utility use or facility located on, over, or under the road or easement 
immediately before its closing, until the landowner or any successor thereto 
pavs to the utility involved the reasonable cost of removing and relocating the 
Pepe nity 9498 ch 1208.) ss) 1-3) 1957s e165 ist 161965» ec) 665 4801: OF aics 595; 


1973, c. DUTTSHo; c. 822, Sesi9) 

Editor’s Note. — Pursuant to Session Laws 
1973, c. 507, s. 5, “Board of Transportation” has 
been substituted for “State Highway 
Commission” in this section as enacted by 
Session Laws 1973, ce. 822. 

For a note discussing the disposition of 
property within the boundaries of a dedicated 
street when use of the street is discontinued, 
see 45 N.C.L. Rev. 564 (1967). 

Legislative Intent as to Closing Streets by 
Municipalities. — The true legislative intent is 
that if a municipality wishes to close a street, 
or a part thereof, the notices required must be 
given. Such an intent is fair and just, because it 
affords all interested parties an opportunity to 
be heard. In re City of Washington, 15 N.C. 
App. 505, 190 S.E.2d 309 (1972). 

Notice to Owners of Property Adjoining 
Street to Be Closed Not Limited to Those 
with Special Interest. — The siatute requires 
notice by registered mail to the owners of 
property adjoining the street to be closed who 
did not join in the request for closing the street. 
The words of the statute are clear and 


hi 
unequivocal. There is nothing to indicate that 
only those with a “special interest” must be 
notified by registered mail. In re City of 
Washington, 15 N.C. App. 505, 190 S.E.2d 309 
(1972). 

Owners of Property on Street to Be 
Partially Closed. — Owners of property on a 
street which is to be partially closed have an 
interest in the hearing on the request to close 
the street. In re City of Washington, 15 N.C. 
App. 505, 190 S.E.2d 309 (1972). 

The closing of a street must not deprive a 
property owner of reasonable ingress or 
egress. Wofford v. North Carolina State Hwy. 
Comm’n, 263 N.C. 677, 140 S.E.2d 376 (1965). 

An individual may restrain the wrongful 
obstruction of a public way, of whatever 
origin, if he will suffer injury thereby as 
distinct from the inconvenience to the public 
generally, and he may recover such special 
damages as he has sustained by reason of the 
obstruction. Wofford v. North Carolina State 
Hwy. Comm’n, 263 N.C. 677, 140 S.E.2d 376 
(1965). 


§ 153A-242. Regulation or prohibition of fishing from bridges. — A 


county may by ordinance regulate or prohibit fishing from any bridge within 
the county and not within a city. In addition, the governing board of a city may 
by resolution permit a county to regulate or prohibit fishing from any bridge 
within the citv. The city may by resolution withdraw its permission to the 
county ordinance. If it does so, the city shall give written notice to the county 
of its withdrawal of permission; 30 davs after the date the county receives this 
- notice the county ordinance ceases to be applicable within the city. An 
ordinance adopted pursuant to this section shall provide for signs to be posted 
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on each bridge affected, summarizing the regulation or prohibition pertaining 
to that bridge. 

No person may fish from the drawspan of a regularly attended bridge, and 
no county may permit any person to do so. 

The authority granted by this section is subject to the authority of the Board 
of Transportation to prohibit fishing from any bridge on the State highway 
system.(1971.c. 690,.ss. 1, 6; 1973S, Coo0%e S25. GC. S22, s§, 1.) 

Editor’s Note. — Pursuant to Session Laws Commission” in this section as enacted by 
1973, c. 507, s. 5, “Board of Transportation” has Session Laws 1973, c. 822. 
been substituted for “State Highway 


§ 153A-243. Authorizing bridges over navigable waters. — A county may 
grant to persons who between them own or occupy real property on both sides 
of a body of navigable water lying wholly within the county the right to 
construct and maintain across the body of water a bridge connecting the 
property. The board of commissioners shall first adopt a resolution declaring 
its intent to grant the right and calling a public hearing on the question. The 
board shall cause the resolution to be published once a week for four successive 
weeks before the hearing. At the hearing the board shall hear all interested 
persons who appear with respect to whether the grant would be in the public 
interest. If, after the hearing, the board finds that the grant is not contrary to 
the public interest, it may adopt an order granting the right to construct the 
bridge. The board may place reasonable terms and conditions, including time 
limitations, on the grant. 

A person aggrieved by a grant may appeal the board of commissioners’ order 
to the appropriate division of the General Court of Justice within 30 days after 
the day it is adopted. The court shall hear the matter de novo and has 
el tn to try the issues arising and to grant the right to construct the 

ridge. 

Before construction may be commenced on any bridge authorized pursuant 
to this section, the bridge’s location and plans must be submitted to and 
approved by the Chief of Engineers of the United States Army and the 
secretary of the Army. (Pub.Log M91) ¢..227:.C.S., 6.1297; 1973) Gaae2 ea la 


§§ 153A-244 to 153A-246: Reserved for future codification purposes. 


ARTICLE 13. 
Health and Social Services. 
Part 1. Health Services. 


§ 153A-247. Provision for public health and mental health. — A county 
may provide for and regulate the public health pursuant to Chapter 130 and 
any other law authorizing local public health activities and may provide mental 
health programs pursuant to Chapter 122. (1973, c. 822, s. 1.) 

Summary of Powers Granted. — In Commissioners Cannot Burn Infected 
reference to the powers conferred by law upon Residence. — A_ board’ of county 
boards of county commissioners, they can commissioners cannot burn a residence-house 


establish public hospitals for their several 
counties in cases of necessity, and make rules, 
regulations and bylaws for preventing the 
spread of contagious and infectious diseases 
and for taking care of those afflicted thereby — 
the same not being inconsistent with the laws 
of the State. Prichard v. Board of Comm’rs, 126 
N.C. 908, 386 S.E. 353 (1900). 


§ 153A-248. Health-related appropriations. — 


to prevent the spread of contagious and 
infectious diseases. A proper disinfection would 
be the extent of their powers in respect to 
property thus tainted or infected. Prichard v. 
Board of Comm’rs, 126 N.C. 908, 36 S.E. 353 
(1900). 


(a) A county may 


appropriate revenues not otherwise limited as to use by law: 
(1) To a licensed facility for the mentally retarded, whether publicly or 


650 


§ 153A-249 


CH. 153A. COUNTIES 


§ 1538A-250 


privately owned, to assist in maintaining and developing facilities and 
treatment, if the board of commissioners determines that the care 
offered by the facility is available to residents of the county. The 
facility need not be located within the county. 

(2) To a sheltered workshop or other private, nonprofit, charitable 
organization offering work and training activities to the physically or 


mentally handicapped, 
organization. 


and 


may otherwise assist such an 


(3) To an orthopedic hospital, whether publicly or privately owned, to 
assist in maintaining and developing facilities and treatment, if the 
board of commissioners determines that the care offered by the 
hospital is available to residents of the county. The hospital need not 


be located within the county. 


(b) The ordinance making the appropriation shall state specifically what the 
appropriation is to be used for, and the board of commissioners shall require 
that the recipient account for the appropriation at the close of the fiscal vear. 
P1901 .00C..404 1014 1969, Ce S02 .19 fo. G. O22)5.4).) 


§ 153A-249. Hospital services. — A county may provide and support 
hospital services pursuant to Chapter 131. (1868, c. 20, s. 8; Code, s. 707; Rev., s. 
1316 aS. 129 7-11923°C"8151973"C. 822° s. 1) 


County commissioners are not liable for 
failure to establish hospitals. Bell  v. 
Commissioners of Johnston County, 127 N.C. 
85, 37 S.E. 136 (1900). 

Duty of County to Pay for Hospitalization 
of Prisoner in County Jail. — See opinion of 
Attorney General to Mr. Charles W. Ogletree, 


Contracting Hospital Not a State Agency 
Subject to Federal Interdiction. — Funds paid 
to a memorial hospital by a city and county 
under contract did not make the hospital a 
State agency and hence subject to federal 
interdiction. Eaton v. Board of Managers of 
James Walker Mem. Hosp., 261 F.2d 521 (1958). 


Tyrrell County Attorney, 40 N.C.A.G. 352 
(1970). 
§ 153A-250. Ambulance services. — (a) A county may by ordinance 


franchise ambulance services provided in the county to the public at large, 
whether the service is based inside or outside the county. The ordinance may: 
(1) Grant franchises to ambulance operators on terms set by the board of 
commissioners; 
(2) Make it unlawful to provide ambulance services or to operate an 
ambulance in the county without such a franchise; 
(3) Limit the number of ambulances that may be operated within the 
county; 
(4) Limit the number of ambulances that may be operated by each 
franchised operator; 
(5) Determine the areas of the county that may be served by each 
franchised operator; 
(6) Establish and from time to time revise a schedule of rates, fees, and 
charges that may be charged by franchised operators; 
(7) Set minimum limits of liability insurance for each franchised operator; 
(8) Establish other necessary regulations consistent with and 
supplementary to any statute or any Department of Human 
Resources regulation relating to ambulance services. 

Before it may adopt an ordinance pursuant to this subsection, the board of 
commissioners must first hold a public hearing on the need for ambulance 
services. The board shall cause notice of the hearing to be published once a 
week for two successive weeks before the hearing. After the hearing the board 
may adopt an ordinance if it finds that to do so is necessary to assure the 
provision of adequate and continuing ambulance service and to preserve, 
protect, and promote the public health, safety, and welfare. 

If a person, firm, or corporation is providing ambulance services in a county 
or any portion thereof on the effective date of an ordinance adopted pursuant 
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to this subsection, the person, firm, or corporation is entitled to a franchise to 
continue to serve that part of the county in which the service is being provided. 
The board of commissioners shall determine whether the person, firm, or 
corporation so entitled to a franchise is in compliance with Chapter 130, Article 
26; and if that is the case, the board shall grant the franchise. 

(b) In lieu of or in addition to adopting an ordinance pursuant to subsection 
(a) of this section, a county may operate or contract for ambulance services in 
all or a portion of the county. A county may appropriate for ambulance 
services any revenues not otherwise limited as to use by law, and may establish 
and from time to time revise schedules of rates, fees, charges, and penalties for 
the ambulance services. A county may operate its ambulance services as a line 
department or may create an ambulance commission and vest in it authority to 
operate the ambulance services. 

(c) A city may adopt an ordinance pursuant to and under the procedures of 
subsection (a) of this section and may operate or contract for ambulance 
services pursuant to subsection (b) of this section if (i) the county in which the 
city is located has adopted a resolution authorizing the city to do so or (ii) the 
county has not, within 180 davs after being requested by the city to do so, 
provided for ambulance services within the city pursuant to this section. Any 
action taken by a city pursuant to this subsection shall apply only within the 
corporate limits of the city. 

If a city is exercising a power granted by this subsection, the county in which 
the city is located may thereafter take action to provide for ambulance service 
within the city, either under subsection (a) or subsection (b) of this section, 
only after having given to the city 180 days’ notice of the county’s intention to 
take action. At the end of the 180 days, the city’s authority under this 
subsection is preempted by the county. 

(d) A county or a city may contract with a franchised ambulance operator or 
with another county or city for ambulance service to be provided upon the call 
of a department or agency of the county or city. A county may contract with a 
franchised ambulance operator for transportation of indigents or persons 
certified by the county department of social services to be public assistance 
recipients. 

(e) Each county or city operating ambulance services is subject to the 
provisions of Chapter 130, Article 26 (“Regulation of Ambulance Services”). 
(1967, c. 343;.S3 5: 1969.4. Ada19OT Ss cea TGs smi aeens 22.8.1} 


Editor’s Note. — Pursuant to Session Laws 
1973, c. 476, s. 128, “Department of Human 
Resources” has been substituted for “State 
Board of Health” in this section as enacted by 
Session Laws 1973, ec. 822. 

Opinions of Attorney General. — Mr. E. 
Ray Ethridge, Camden County Attorney, 40 
N.C.A.G. 74 (1969). 

The regulation of ambulance service is a 
valid and legitimate exercise of the police 
power. Whaley v. Lenoir County, 5 N.C. App. 
319, 168 S.E.2d 411 (1969). 

But Authority of County Cannot Exceed 
That Given by Enabling Act. — The authority 
of the county to regulate ambulance service — 
whether it be by franchise, permit, certificate 
of public convenience or necessity, license or 
whatever name is given — can only come from 
and cannot exceed that given by the enabling 
act. Whaley v. Lenoir County, 5 N.C. App. 319, 
168 S.E.2d 411 (1969). 

Contract with Funeral Home for 
Ambulance Services. — In the absence of a 
vote or of authority expressly granted by the 


legislature, a county may not legally contract 
with a funeral home for ambulance services, 
and its attempt to do so prior to the enactment 
of an enabling statute was ultra vires. Moody v 
Transylvania Roney) 271 N.C. 384, 156 S.E. 2d 
716 (1967). 

A County May, in Certain Cases, Provide 
Free Ambulance Service. — See opinion of 
Attorney General to Mr. Joe O. Brewer, 43 
N.C.A.G,. 157 (1973). 

Subdivision (a)(7) Does Not Contravene 
Constitutional Prohibitions against Mo- 
nopolies and Exclusive Emoluments. — 
Paragraph a6 of former § 153-9 (58), which was 
identical to subdivision (a7) of this section, 
was not void as being in contravention of 
constitutional prohibitions against monopolies 
and exclusive emoluments, since paragraph a6 
did not provide that liability insurance should 
be the exclusive method of indemnifying 
persons or property against loss due to 
negligent operation of the ambulance service. 
Whaley v. Lenoir County, 5 N.C. App. 319, 168 
S.E.2d 411 (1969). 
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County Ordinance Regulating Ambulance 
Service Unconstitutional. — See Whaley v. 


§§ 153A-251 to 153A-254: 


Lenoir County, 5 N.C. App. 319, 168 S.E.2d 411 
(1969). 


Reserved for future codification purposes. 


Part 2. Social Service Provisions. 


§ 153A-255. Authority to provide social service programs. — Each county 
shall provide social service programs pursuant to Chapter 108 and Chapter 111 
and may otherwise undertake, sponsor, organize, engage in, and support other 
social service programs intended to further the health, welfare, education, 
safety, comfort, and convenienee of its citizens. (1868, c. 20, s. 8; Code, s. 707: 
19 USERS EMG hens Bh pea PAGS fas BS Pa ct Aig 00 bey, 


Opinions of Attorney General. — Mr. 
Emmett L. Sellers, Director, Division of 
Medical Services, State Department of Social 
Services, 40 N.C.A.G. 704 (1969). 

Ascertainment of Indigent Entitled to 
Support. — It is the exclusive right of the 
legislature to determine and declare by whom 
and how the indigent of the State entitled to 
support shall be ascertained, and from what 
fund and by whom allowances for their support 


shall be made. Board of Educ. v. 
Commissioners of Bladen, 113 N.C. 379, 18 S.E. 
661 (1893). 


The legislature may delegate authority to 
the county officials to provide and care for one 
class of the indigent or unfortunate inhabitants 
of the State, and to disburse a part of the fund 
devoted to the support of the poor, by 
appropriating it more directly to another class, 
whose wants, in the opinion of the lawmakers, 
can be best supplied through public agencies of 
a different kind. Board of Educ. _v. 
Commissioners of Bladen, 113 N.C. 379, 18 S.E. 
661 (1893). 

No Recovery from County for Officiously 
Providing for Pauper. — Although a person 
may be a proper subject of county charge, 
anyone who officiously provides for such person 


cannot recover of the county the amount of his 
outlay. Copple v. Commissioners, 138 N.C. 127, 
50 S.E. 574 (1905). 

Express Contract or Express Request for 
Service Necessary to Bind County. — In 
order to make a binding pecuniary obligation on 
the county, there must be an express contract 
to that effect, or the service must be done at the 
express request of the proper county officer or 
agent. Copple v. Commissioners, 138 N.C. 127, 
50 S.E. 574 (1905). 

Contract Not Held Invalid Because of 
Duration. — Where the General Assembly has 
authorized a county to enter into a contract 
with a public hospital for the care of its 
indigent sick for a period of 30 years, and the 
board of commissioners of the county, in the 
exercise of the discretion vested in the board by 
the statute, has agreed to contract for that 
period, the contract will not be held invalid 
because of its duration. Martin v. Board of 
Comm’rs, 208 N.C. 354, 180 S.E. 777 (1935). 

Loans for Care of Paupers Held Ultra 
Vires. — Contracts for the loan of money made 
by the late county courts for the support of the 
paupers in their respective counties were ultra 
vires, and therefore void. Daniel v. Board of 
Comm’rs, 74 N.C. 494 (1876). 


§ 153A-256. County home. — A county may establish, erect, acquire, lease 
as lessor or lessee, equip, support, operate, and maintain a county home for 
aged and infirm persons and may appropriate funds fer these purposes. 

The superintendent of each county home shall make an annual report on its 


operation to the board of commissioners of the county operating the home and 
to the Department of Human Resources. The report shall contain any 
information that the board of commissioners and the Department of Human 
Resources, respectively, require, and the Department may provide forms for 
this report. (1876-7, c. 277, s. 3; Code, ss. 3541, 3543; 1891, c. 138; Rev., ss. 1328, 
Ieee Cela We Oo SS loo. lop ialsone lol Cr ad Ss: falta. C2410, & Loo; 
Ge p22, 8. 1:) 

Editor’s Note. — Pursuant to Session Laws applies to an action brought by a county against 
1973, c. 476, s. 1388, “Department of Human an inmate of county home to_ secure 
Resources” has been substituted for “State reimbursement or indemnity for sums 


Department of Social Services” in this section 
as enacted by Session Laws 19738, c. 822. 
The three-year statute of limitations 


expended for her upkeep in the home. Guilford 
County v. Hampton, 224 N.C. 817, 32 S.E.2d 606 
(1945). 


§ 153A-257. Legal residence for social service purposes. — (a) Legal 
residence in a county determines which county is responsible (i) for financial 
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support of a needy person who meets the eligibilitv requirements for a public 
assistance or medical care program offered by the county or (ii) for other social 
services required by the person. 

Legal residence in a county is determined as follows: 

(1) Except as modified below, a person has legal residence in the county in 
which he resides. 

(2) If a person is in a hospital, mental institution, nursing home, boarding 
home, confinement facility, or similar institution or facility, he does 
not, solely because of that fact, have legal residence in the county in 
which the institution or facility is located. 

(8) A minor has the legal residence of the parent or other relative with 
whom he resides. If the minor does not reside with a parent or relative 
and is not in a foster home, hospital, mental institution, nursing 
home, boarding home, educational institution, confinement facility, or 
similar institution or facility, he has the legal residence of the person 
with whom he resides. Any other minor has the legal residence of his 
mother, or if her residence is not known then the legal residence of his 
father; if his mother’s or father’s residence is not known, the minor is 
a legal resident of the county in which he is found. 

(b) A legal residence continues until a new one is acquired, either within or 
outside this State. When a new legal residence is acquired, all former legal 
residences terminate. 

(c) This section is intended to replace the law defining “legal settlement.” 
Therefore any general law or local act that refers to “legal settlement” is 
deemed to refer to this section and the rules contained herein. (1777, c. 117, s. 
16, P. Re-R: C.¢. 86;'s::12; Code, s. 3544; Revi. sa13833; Gyn eehhoaeeloolaeiae, 


1943 So Xias! Seas lOboch ZIZ LOTS esa sk) 


Each County Charged with Support of Its 
Poor. — It is the manifest purpose of the law in 
regard to pauper settlements to charge each 
county with the support of its own poor. 
Commissioners of the County of Burke v. 
Commissioners of the County of Buncombe, 101 
N.C. 520, 8 S.E. 176 (1888). 

Legal Settlement Determines Liability. — 
The legal settlement of the pauper determines 
the liability. Board of Comm’rs v. Board of 
Comm’rs, 121 N.C. 295, 28 S.E. 412 (1897). 

Residence or Settlement Rather Than 
Domicile or Citizenship Governs. — The 
liability of a county for the support of a pauper 
does not depend upon the law of domicile or 
citizenship but upon that of residence or 
settlement. Commissioners of the County of 
Burke v. Commissioners of the County of 
Buncombe, 101 N.C. 520, 8 S.E. 176 (1888). 

The law applicable to pauper settlements is 
regulated by statute, and is in no way governed 
by the law of the domicile or citizenship. 
Commissioners of the County of Burke v. 
Commissioners of the County of Buncombe, 101 
N.C. 520, 8 S.E. 176 (1888). 

When Domicile and Settlement Different. 
— Although in most cases the county of 
domicile and the county of settlement are the 
same, yet they are sometimes different and in 
such case the county of settlement is chargeable 
with the maintenance of a bastard child. State 
v. Elam, 61 N.C. 460 (1868). 

Duration of Settlement. — A 
settlement continues until 


legal 
a new one is 
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acquired. Commissioners of the County of 
Burke v. Commissioners of the County of 
Buncombe, 121 N.C. 295, 28 S.E. 412 (1897). 

Settlement Not Ipso Facto Obtained by 
Birth. — Neither legitimate nor illegitimate 
children shall gain a settlement by birth in the 
county in which they may be born, if neither of, 
their parents had any settlement therein. State 
v. Elam, 61 N.C. 460 (1868). 

Liability for Bastard Child Fixed by 
Mother’s Settlement. — The liability of the 
county for the maintenance of a bastard child is 
fixed not by its birth but by the settlement of 
its mother at the time of its birth. State v. 
Elam, 61 N.C. 460 (1868). 

An illegitimate child, who has not gained a 
new settlement by a year’s residence in some 
other county, is, for the purpose of being 
apprenticed, subject to the jurisdiction of the 
court of that county in which its mother was 
settled at the time of its birth. Ferrell v. 
Boykin, 61 N.C. 9 (1866). 

When Mother of Bastard Child without 
Settlement. — A bastard, born in this State of 
a mother who had not resided in it for 12 
months, as required by the statute then in 
effect, was chargeable for maintenance upon 
the county in which it was born. Since the 
statute did not contemplate the case of foreign 
paupers, the question of settlement was left as 
at common law. State ex rel. Merritt v. 
McQuaig, 63 N.C. 550 (1869). 

Legal Settlement of Mental Incompetent 
for Welfare Payment Purposes. — See opinion 


§ 153A-258 


of Attorney General to Mr. Joseph P.B. 
McCauley, Director, Gaston County Depart- 
ment of Social Services, 40 N.C.A.G. 678 (1970). 

Daughter reaching majority and confined 
in institution retained settlement in county 
from which she came although her parent 
moved to another county while she was 
confined. Opinion of Attorney General to Mrs. 
Bing Lau, Social Worker, Murdoch Center, 41 
N.C.A.G. 472 (1971). 

Nursing Home Residence Not Sufficient for 
‘Legal Settlement’’. See opinion of 


CH. 153A. COUNTIES 
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Robeson County Attorney, 41 N.C.A.G. 197 
(1971). 

Pauper Injured in Another County. — 
Where a pauper, temporarily absent from the 
county where he has a “legal settlement,” was 
so disabled as to require immediate medical 
services and was furnished by the authorities of 
another county with such attention and board, 
the latter was entitled to recover the expenses 
thereof from the county where the pauper had 
his settlement. Board of Comm’rs v. Board of 
Comm’rs, 121 N.C. 295, 28 S.E. 412 (1897). 


Attorney General to Mr. Joe Freeman Britt, 


§§ 153A-258 to 153A-260: Reserved for future codification purposes. 


ARTICLE 14. 
labraries. 


§ 153A-261. Declaration of State policy. — The General Assembly 
recognizes that the availability of adequate, modern library services and 
facilities is in the general interest of the people of North Carolina and a proper 
concern of the State and of local governments. Therefore it is the policy of the 
State of North Carolina to promote the establishment and development of 
public library services throughout the State. (1978, c. 822, s. 1.) 

The operation of a public library meets the Kinston-Lenoir County Pub. Library, 264 N.C. 
test of ‘‘governmental function.’’ Seibold v. 360,141 S.E.2d 519 (1965). 


§ 153A-262. Library materials defined. — For purposes of this Article, the 
phrase “library materials” includes, without limitation, books, plates, pictures, 
engravings, maps, magazines, pamphlets, newspapers, manuscripts, films, 
transparencies, microforms, recordings, or other specimens, works of 
literature, or objects of art, historical significance, or curiosity. (1953, c. 721; 
W963 PCr04 521971 CP 6982 8) S41973) ec. 822) s..1:) 


§ 153A-263. Public library systems authorized. — A county or city may: 

(1) Establish, operate, and support public library systems; 

(2) Set apart lands and buildings for a public library system; 

(3) Acquire real property for a public library svstem by gift, grant, 
purchase, lease, exercise of the power of eminent domain, or any other 
lawful method. If a library board of trustees is appointed, a county or 
city shall, before acquiring real property by purchase, lease, or 
exercise of the power of eminent domain, seek the recommendations 
of the board of trustees regarding the proposed acquisition; 

(4) Provide, acquire, construct, equip, operate, and maintain buildings and 
other structures for a public library svstem; 

(5) Acquire library materials by purchase, exchange, bequest, gift, or any 
other lawful method; 

(6) Appropriate funds to carry out the provisions of this Article; 

(7) Accept any gift, grant, lease, loan, exchange, bequest, or devise of real 
or personal property for a public library system. Devises, bequests, 
grants, and gifts may be accepted and held subject to any term or 
condition that may be imposed by the grantor or trustor, except that 
no county or city may accept or administer any term or condition that 
requires it to discriminate among its citizens on the basis of race, sex, 
or. relizion..(1953, ¢. 721;,1963;i¢. 945;.1971, .¢.698, 8.3; 1973,. ¢;:822,:s. 
Ls) 


_ § 153A-264. Free library services. — If a county or city, pursuant to this 
Article, operates or makes contributions to the support of a library, any 
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resident of the county or city, as the case may be, is entitled to the free use of 
the library. (1953, c. 721; 1968, c. 945; 1971, c. 698, s. 3; 1973, c. 822; s. 1.) 


§ 153A-265. Library board of trustees. — The governiny body of a county 
or city may appoint a library board of trustees..The governing body shall 
determine the number of members of the board of trustees (which may not be 
more than 12), the length of their terms, the manner of filling vacancies, and 
the amount, if any, of their compensation and allowances. The governing body 
may remove a trustee at any time for incapacity, unfitness, misconduct, or 
neglect of duty. (1953, c. 721; 1963, c. 945; 1971, c. 698, s. 1; 1973, ¢. 822, s. 1.) 


§ 153A-266. Powers and duties of trustees. — If a board of trustees is 
appointed, it shall elect a chairman and may elect other officers. The governing 
body may delegate to the board of trustees any of the following powers: 

(1) To formulate and adopt programs, policies, and regulations for the 
government of the library; : 

(2) To make recommendations to the governing body concerning the 
construction and improvement of buildings and other structures for 
the library svstem; 

(3) To supervise and care for the facilities of the library system; 

(4) To appoint a chief librarian or director of library services and, with his 
advice, to appoint other employees of the library system. If some other 
body or official is to appoint the chief librarian or director of library 
services, to advise that body or official concerning that appointment; 

(5) To establish, a schedule of fines and charges for late return of, failure 
to return, damage to, and loss of library materials, and to take other 
measures to protect and regulate the use of such materials; 

(6) To participate in preparing the annual budget of the library svstem; 

(7) To extend the privileges and use of the library svstem to nonresidents 
of the county or city establishing or supporting the system, on any 
terms or conditions the board may prescribe. 

(8) To otherwise advise the board of commissioners on library matters. 

The board of trustees shall make an annual report on the operations of the 
library to the governing body of the county or city and shall make an annual, 
report to the Department of Cultural Resources as required by G.S. 125-5. If no 
board of trustees is established, the governing body shall make the annual 
report to the Department. (1958, c. 721; 1963, c. 945; 1969, c. 488; 1971, c. 698, s. 
OP 9TS) CMI Guse S450) 62275010) 

Editor’s Note. — Pursuant to Session Laws Carolina State Library” and “Department” has 
1973, c. 476, s. 84, “Department of Cultural been substituted for “State Library” in this 
Resources” has been substituted for “North section as enacted by Session Laws 1973, ¢. 822. 


§ 153A-267. Qualifications of chief librarian; library employees. — (a) To 
be eligible for appointment and service as the chief administrative officer of a 
library system (whether designated chief librarian, director of library services, 
or some other title), a person must have a professional librarian certificate 
issued by the Public Librarian Certification Commission pursuant to the 
provisions of Chapter 125. 

(b) The emplovees of a county or city library system are, for all purposes, 
employees of the county or city, as the case may be. (1953, c. 721; 1963, c. 945; 
1969).c, 488:-1971; ¢, 698,.s/3;.1973. 0c. 416,.s..535 ce 822es aie) 

Editor’s Note. — Pursuant to Session Laws for “North Carolina Library Certification 
1973, c. 476, s. 53, “Public Librarian Board” in this section as enacted by Session 
Certification Commission” has been substituted Laws 1973, c. 822. 


§ 153A-268. Financing library systems. — A county or city may 
appropriate for library purposes any funds not otherwise limited as to use by 
law. (1978, c. 822, s. 1.) 


656 


§ 153A-269 CH. 153A. COUNTIES § 153A-276 
§ 153A-269. Title to library property. — The title to all property acquired 
by a county or city for library purposes shall be in the name of the county or 
city. If property is given, granted, devised, bequeathed, or otherwise conveyed 
to the board of trustees of a county or city library system, it shall be deemed to 
have been conveyed to the county or city and shall be held in the name of the 
county or city. (1958, ©; (211963; ¢.\945; 1971, CeO9B PST Se LO Ta ec. 822185 11) 


§ 153A-270. Joint libraries; contracts for library services. — Two or 
more counties or cities or counties and cities may establish a joint library 
system or contract for library services, according to the procedures and 
provisions of Chapter 160A, Article 20, Part 1. (1953, ¢: 721; 1963, c..945;.1971) c. 
698s; 3;.1973, c..822, s. 1.) 


§ 153A-271. Library systems operated under local acts brought under 
this Article. — If a county or city operates a library system pursuant to a local 
act, the governing body of the county or city may by ordinance provide that the 
library system is to be operated pursuant to this Article. (1973, c. 822, s. 1.) 


S$ 153A-272, 153A-273: Reserved for future codification purposes. 


ARTICLE 15. 
Public Enterprises. 
Part 1. General Provisions. 


§ 153A-274. Public enterprise defined. — As used in this Article, “ 
enterprise” includes: 
(1) eee supply and distribution systems, 
(2) Sewage collection and disposal systems, 
( 
( 
( 


public 


3) Solid waste collection and disposal svstems and facilities, 

4) Airports, 

)), Oll-street parking facilities: (1955, co 370; 1957, c. 260;'s13; 1961" ¢. 514; 
eee beet (ie US oO foncroce. Sle) 


§ 153A-275. Authority to operate public enterprises. — A county may 
acquire, lease as lessor or lessee, construct, establish, enlarge, improve, extend, 
maintain, own, operate, and contract for the operation of public enterprises in 
order to furnish services to the county and its citizens. A county may acquire, 
construct, establish, enlarge, improve, maintain, own, and operate outside its 
borders any public enterprise. 

A county may by ordinance or resolution adopt adequate and reasonable 
rules and regulations to protect and regulate a public enterprise belonging to or 
Gperalecroy tatoo. cio tu, L950 c, 206S65. 196) Coppin | calOOleASe L.1L967, 
POZO DOs Loos Crone skal s) 

Constitutionality of Former Statute. — 
Former § _ 153-9(46), was constitutional, 


voters in such county, did not impair the 
constitutionality of the grant of the power to 


violating neither § 5 nor § 17 of Art. I of the 
Constitution of 1868. Ramsey v. Rollins, 246 
N.C. 647, 100 S.E.2d 55 (1957). 

The limitation upon the counties contained in 
Art. VII, § 7, of the Constitution of 1868, 
requiring that bonds for the construction of 
water and sewer systems be approved by the 


construct such systems in any respect. Ramsey 
v. Rollins, 246 N.C. 647, 100 S.E.2d 55 (1957). 
Authority for County to Appropriate 
Nontax Funds for Water and Sewer System. 
— See opinion of Attorney General to Mr. M. 
Alexander Biggs, Special Counsel, Nash County 
Board of Commissioners, 40 N.C.A.G. 92 (1970). 


§ 153A-276. Financing public enterprises. — Subject to the restrictions, 
limitations, procedures, and regulations otherwise provided by law, a county 
may finance the cost of a public enterprise by levving taxes, borrowing money, 
and appropriating any other revenues, and by accepting ‘and administering 
gifts and grants from any source. (1973, ¢c. 822, s. 1.) 
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§ 153A-277. Authority to fix and enforce rates. — (a) A county may 
establish and revise from time to time schedules of rents, rates, fees, charges, 
and penalties for the use of or the services furnished by a public enterprise. 
Schedules of rents, rates, fees, charges, and penalties may vary for the same 
class of service in different areas of the county and may vary according to 
classes of service, and different schedules may be adopted for services provided 
outside of the county. 

(b) A county may collect delinquent accounts by any remedy provided by 
law for collecting and enforcing private debts. A county may also discontinue 
service to a customer whose account remains delinquent for more than 10 days. 
If a delinquent customer is not the owner of the premises to which the services 
are delivered, the payment of the delinquent account may not be required 
before providing services at the request of a new and different tenant or 
occupant of the premises. If water or sewer services are discontinued for 
delinquency, it is unlawful for a person other than a duly authorized agent or 
employee of the county to reconnect the premises to the water or sewer system. 

(c) Rents, rates, fees, charges, and penalties for enterprisory services are in 
no case a lien upon the property or premises served and, except as provided in 
sree (d) of this section, are legal obligations of the person contracting for 
them. 

(d) Rents, rates, fees, charges, and penalties for enterprisory services are 
legal obligations of the owner of the property or premises served when: 

(1) The property or premises is leased or rented to more than one tenant 
and services rendered to more than one tenant are measured by the 
same meter; or 

(2) Charges made for use of a sewerage system are billed separately from 
charges made for the use of a water distribution svstem. (1961, c. 
LOO sao 7S). Beans oie 


§ 153A-278. Joint provision of enterprisory services. — Two or more 
counties, cities, or other units of local government may cooperate in the 
exercise of anv power granted by this Article according to the procedures and 
Pena of Chapter 160A, Article 20, Part 1. (1961, c. 1001, s. 1; 1973, c. 822, s. 
i 


§§ 153A-279 to 153A-282: Reserved for future codification purposes. 
Part 2. Special Provisions for Water and Sewer Services. 


§ 153A-283. Nonliability for failure to furnish water or sewer services. 
— In no case may a county be held liable for damages for failure to furnish 
water or sewer services. (1961, c. 1001, s. 1; 1973, c. 822, s. 1.) 


§ 153A-284. Power to require connections. — A county may require the 
owner of improved property located so as to be served by a water line or sewer 
collection line owned or operated by the county to connect his premises with 
the water or sewer system and may fix charges for these connections. (1963, c. 
985, s. 1; 1965, c. 969, s. 2; 1973, c. $22, s. 1.) 


§ 153A-285. Prerequisites to acquisition of water, water rights, etc. — 
The word “authority” as used in G.S. 162A-7(b) through (f) includes counties 
and cities acting jointly or through joint agencies to provide water services or 
sewer services or both. No county or city acting jointly and no joint agency 
may divert water from one stream or river to another nor institute any 
proceeding in the nature of eminent domain to acquire water, water rights, or 
lands having water rights attached thereto until the diversion or acquisition is 
authorized by a certificate from the Board of Water and Air Resources 
pursuant to G.S. 162A-7. Any proceeding to secure a certificate from the Board 
shall be governed by the provisions of G.S. 162A-7(b) through 162A-7(f). (1961, 
CLOUDS 1S Tareas 22S. 11)) 
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§ 153A-286. Law with respect to riparian rights not changed. — Nothing 
in this Article changes or modifies existing common or statute law with 
respect to the relative rights of riparian owners or others concerning the use 
of or disposal of water in the streams of North Carolina. (1961, c. 1001, s. 1; 
1973, ¢) 822s. 1.) 


§ 153A-287. Diversion of water from certain river basins prohibited. — 
Diversions of water from any major river basin the main stream of which 
downstream from the point of the diversion is not located entirely in North 
Carolina is prohibited except when the diversion is now permitted by law. 
(epic. A0ULeS2 15:1973, ci 8224 su1-) 


§ 153A-288. Venue for actions by riparian owners. — Any riparian owner 
alleging injury as a result of an act taken pursuant to this Article by a county 
or city acting jointly or by a joint agency may maintain an action for relief 
against the act (i) in the county where the land of the riparian owner lies, (ii) in 
the county taking the action, or (iil) in any county in which the city or joint 
agency is located or operates. (1961, c. 1001, s. 1; 1973, ¢. 822, s. 1.) 


§§ 153A-289, 153A-290: Reserved for future codification purposes. 
Part 3. Special Provisions for Solid Waste Collection and Disposal. 


§ 153A-291. Cooperation between the Board of Transportation and any 
county in establishing or operating solid waste disposal facilities. — A 
county and the Board of Transportation may enter into an agreement under 
which the Board of Transportation will make available to the county the use of 
equipment and prison and other labor in order to establish or operate solid 
waste disposal facilities within the county. The county shall reimburse the 
Board of Transportation for the cost of providing the equipment and labor. The 
agreement shall specify the work to be done thereunder and shall set forth the 
basis for reimbursement. (1967, c. 707; 1973, c. 507, s. 5; c. 822, s. 1.) 


Editor’s Note. — Pursuant to Session Laws Commission” and “Commission” in the section 
1973, c. 507, s. 5, “Board of Transportation” has as enacted by Session Laws 1973, c. 822, s. 1. 
been substituted for “State Highway 


§ 153A-292. County collection and disposal; tax levy. — The board of 
county commissioners of any county is hereby empowered to establish and 
operate garbage, refuse, and solid waste collection and disposal facilities, or 
either, in areas outside of incorporated cities and towns where, in its opinion, 
the need for such facilities exists. The board may by ordinance regulate the use 
of such garbage, refuse, and solid waste disposal facilities; the nature of the 
solid wastes disposed of therein; and the method of disposal. Ordinances so 
adopted may be enforced by any law-enforcement officer having jurisdiction, 
which shall include, but not be limited to, officers of the county sheriff’s 
department, county police department and the State Highway Patrol. The 
board: may contract with any municipality, individual, or privately owned 
corporation to collect and dispose, or collect or dispose, of garbage, refuse, and 
solid waste in any such area provided no county shall be authorized by this 
Article to levy a disposal fee upon any municipality located in that county if 
the board of commissioners levy a countywide tax on property which provides 
in part for financing such disposal facilities. In the disposal of garbage, refuse, 
and solid waste, the board may use any vacant land owned by the county, or it 
may acquire suitable sites for such purpose. The board may make 
appropriations to carry out the activities herein authorized. The board may 
impose fees for the use of disposal facilities, and in the event it shall provide 
for the collection of garbage, refuse, and solid waste, it may charge fees for 
such collection service sufficient in its opinion to defray the expense of 
collection. Counties and municipalities therein are authorized to establish and 
operate joint collection and disposal facilities, or either of these, upon such 
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terms as the governing bodies may determine. Such agreement shall be in 
writing and executed by the governing body of the participating units of local 
government. 

The board of commissioners of each county is hereby authorized to levy taxes 
for the special purpose of carrying out the authority conferred by this section, 
in addition to the rate of tax allowed by the Constitution for general purposes, 
and the General Assembly hereby gives its special approval for such tax levies. 

The board of county commissioners may use any vacant land owned by the 
county, and it may acquire by purchase or condemnation suitable land for the 
disposal sites, and in the event condemnation of said lands is necessary, the 
procedure used shall be that set forth in Chapter 40 of the North Carolina 
General Statutes. 

The board may impose fees for the use of the disposal site, and if the county 
provides for collection services, it shall charge fees sufficient to defray the 
expense of collection. 

The board of commissioners of each county_is authorized to levy taxes for the 
special purpose of carrying out the authority conferred by this section, in 
addition to the rate of tax allowed by the Constitution for general purposes, 
and the General Assembly hereby gives its special approval for such tax levies. 
The board of commissioners is authorized to make appropriations from these 
tax funds, and from nonrevenue funds which may be available. Provided that 
the county board of commissioners, may authorize the erection of a gate across 
a state — or county-maintained highway leading directly to a sanitary landfill 
or garbage disposal site which is operated by the county. The gate may be 
erected at or in close proximity to the boundary of the landfill or garbage 
disposal site. The cost of the erection of the gate and its maintenance is to be 
borne by the county, and the gate shall be closed upon authority of the county 
commissioners. (1961) c,5148S3119 Ge cabO8aLITS: Croso ic. p22, SZ} 


Editor’s Note. — The above section was 
enacted by Session Laws 1973, c. 535, and 


opinion of Attorney General to Mr. Edward H. 
McCormick, Harnett County Attorney, 41 


codified as § 153-274. As directed by Session 
Laws 1978, c. 822, s. 2, it has also been codified 
as § 1538A-292. 

The 1971 General Assembly Gave Its 
Express Approval to the Levy of Taxes for 
Garbage Collection and Disposal. — See 


N.C.A.G. 756 (1972). 

Counties Are Required to Charge Fees 
Sufficient to Defray Costs of Garbage 
Collection. — See opinion of Attorney General 
to Mr. Bill Summerlin, 43 N.C.A.G. 41 (1973). 


§§ 153A-293 to 153A-299: Reserved for future codification purposes. 


ARTICLE 16. 


County Service Districts. 


§ 153A-300. Title; effective date. — This Article may be cited as “The 
County Service District Act of 1973,” and is enacted pursuant to Article V, Sec. 
2(4) of the Constitution of North Carolina, effective July 1, 1973 (1973, c. 489, s. 


TA Croolaseca) 

Cross Reference. — As to the effective date 
of the 1973 act which enacted this Article, see 
also the notes to $8 153A-307 and 153A-308. 

Editor’s Note. — Sections 153A-300 through 


§ 153A-301. Purposes for which districts may be established. 


153A-308 were originally codified as $§ 153-383 
through 153-391. They have been recodified in 
Chapter 153A as directed by Session Laws 1973, 
COed. aaa: 


The 





board of commissioners of any county may define any number of service 
districts in order to finance, provide, or maintain for the districts one or more 
of the following services, facilities and functions in addition to or to a greater 
extent than those financed, provided or maintained for the entire county: 


(1) Beach erosion control and flood and hurricane protection works; 
(2) Fire protection; 
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(3) Recreation; 

(4) Sewage collection and disposal systems; 

(5) Solid waste collection and disposal systems; 

(6) Water supply and distribution systems. (1973, c. 489, s. 1; ¢. 822, s. 2.) 


§ 153A-302. Definition of service districts. — (a) Standards. — In 
determining whether to establish a proposed service district, the board of 
commissioners shall consider: 


(1) The resident or seasonal population and population density of the 
proposed district; 

(2) ane appraised value of property subject to taxation in the proposed 
district; 

(3) The present tax rates of the county and any cities or special districts in 
which the district or any portion thereof is located; 

(4) The ability of the proposed district to sustain the additional taxes 
necessary to provide the services planned for the district; 

(5) If it is proposed to furnish water, sewer, or solid waste collection 
services in the district, the probable net revenues of the projects to be 
financed and the extent to which the services will be self-supporting; 

(6) Any other matters that the commissioners believe to have a bearing on 
whether the district should be established. 


The board of commissioners may establish a service district if, upon the 
information and evidence it receives, the board finds that 

(1) There is a demonstrable need for providing in the district one or more 
of the services listed in G.S. 153A-301; 

(2) It is impossible or impracticable to provide those services on a 
countywide basis; 

(3) It is economically feasible to provide the proposed services in the 
district without unreasonable or burdensome annual tax levies; and 

(4) There is a demonstrable demand for the proposed services by persons 
residing in the district. 

Territory lying within the corporate limits of a city or sanitary district may 
not be included unless the governing body of the city or sanitary district agrees 
by resolution to such inclusion. 

(b) Report. — Before the public hearing required by subsection (c), the board 
of commissioners shall cause to be prepared a report containing: 

(1) A map of the proposed district, showing its proposed boundaries; 

(2) A statement showing that the proposed district meets the standards 
set out in subsection (a); and 

(3) A plan for providing one or more of the services listed in G.S. 1538A-301 
to the district. 

The report shall be available for public inspection in the office of the clerk to 
the board for at least four weeks before the date of the public hearing. 

(c) Hearing and Notice. — The board of commissioners shall hold a public 
hearing before adopting any resolution defining a new service district under 
this section. Notice of the hearing shall state the date, hour, and place of the 
hearing and its subject, and shall include a map of the proposed district and a 
statement that the report required by subsection (b) is available for public 
inspection in the office of the clerk to the board. The notice shall be published 
at least once not less than one week before the date of the hearing. In addition, 
it shall be mailed by first-class mail at least four weeks before the date of the 
hearing to the owners as shown by the county tax records as of the preceding 
January 1 (and at the address shown thereon) of all property located within the 
proposed district. The person designated by the board to mail the notice shall 
certify to the board that the mailing has been completed and his certificate 1s 
conclusive in the absence of fraud. 

(d) Effective Date. — The resolution defining a service district shall take 
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effect at the beginning of a fiscal year commencing after its passage, as 
determined by the board of commissioners. (1973, c. 489, s. 1; ¢. 822, s. 2.) 


§ 153A-303. Extension of service districts. — (a) Standards. — The board 
of commissioners may by resolution annex territory to any service district 


upon finding that: 


(1) The area to be annexed is contiguous to the district, with at least one 
eighth of the area’s aggregate external boundary coincident with the 
existing boundary of the district; and 

(2) That the area to be annexed requires the services of the district. 


(b) Annexation by Petition. — The board of commissioners may also by 
resolution extend by annexation the boundaries of any service district when 
one hundred percent (100%) of the real property owners of the area to be 
annexed have petitioned the board for annexation to the service district. 

(c) Territory lying within the corporate limits of a city or sanitary district 
may not be annexed to a service district unless the governing body of the city 
or sanitary district agrees by resolution to such annexation. 

(d) Report. — Before the public hearing required by subsection (e), the board 
shall cause to be prepared a report containing: 


(1) A map of the service district and the adjacent territory, showing the 
present and proposed boundaries of the district; 

(2) A statement showing that the area to be annexed meets the standards 
and requirements of subsections (a), (b), and (c); and 

(3) A plan for extending services to the area to be annexed. 


The report shall be available for public inspection in the office of the clerk to 
the board for at least two weeks before the date of the public hearing. 

(e) Hearing and Notice. — The board shall hold a public hearing before 
adopting any resolution extending the boundaries of a service district. Notice 
of the hearing shall state the date, hour and place of the hearing and its 
subject, and shall include a statement that the report required by subsection 
(d) is available for inspection in the office of the clerk to the board. The notice 
shall be published at least once not less than one week before the date of the 
hearing. In addition, the notice shall be mailed at least four weeks before the 
date of the hearing to the owners as shown by the county tax records as of the 
preceding January 1 of all property located within the area to be annexed. The 
person designated by the board to mail the notice shall certify to the board that 
the mailing has been completed, and his certificate shall be conclusive in the 
absence of fraud. 

(f) Effective Date. — The resolution extending the boundaries of the district 
shall take effect at the beginning of a fiscal year commencing after its passage, 
as determined by the board. (1978, c. 489, s. 1; c. 822, s. 2.) 


§ 153A-304. Consolidation of service districts. — (a) The board of 
commissioners may by resolution consolidate two or more service districts 
upon finding that: 


(1) The districts are contiguous or are in a continuous boundary; 

(2) The services provided in each of the districts are substantially the 
same; or 

(3) If the services provided are lower for one of the districts, there is a 
need to increase those services for that district to the level of that 
enjoyed by the other districts. 


(b) Report. — Before the public hearing required by subsection (c), the board 
of commissioners shall cause to be prepared a report containing: 


(1) A map of the districts to be consolidated; 
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(2) A statement showing the proposed consolidation meets the standards 
of subsection (a); and 

(3) If necessary, a plan for increasing the services for one of the districts 
so that they are substantially the same throughout the consolidated 
district. 


The report shall be available in the office of the clerk to the board for at least 
two weeks before the public hearing. 

(c) Hearing and Notice. — The board of commissioners shall hold a public 
hearing before adopting any resolution consolidating service districts. Notice of 
the hearing shall state the date, hour, and place of the hearing and its subject, 
and shall include a statement that the report required by subsection (b) is 
available for inspection in the office of the clerk to the board. The notice shall 
be published at least once not less than one week before the date of the hearing. 
In addition, the notice shall be mailed at least four weeks before the hearing to 
the owners as shown by the county tax records as of the preceding January 1 of 
all property located within the consolidated district. The person designated by 
the board to mail the notice shall certify to the board that the mailing has been 
completed, and his certificate shall be conclusive in the absence of fraud. 

(d) Effective Date. — The consolidation of service districts shall take effect 
at the beginning of a fiscal year commencing after passage of the resolution of 
consolidation, as determined by the board. (1973, c. 489, s. 1; c. 822, s. 2.) 


§ 153A-305. Required provision or maintenance of services. — (a) New 
District. — When a county defines a new service district, it shall provide, 
maintain, or let contracts for the services for which the residents of the district 
are being taxed within a reasonable time, not to exceed one year, after the 
effective date of the definition of the district. 

(b) Extended District. — When a county annexes territory to a service 
district, it shall provide, maintain, or let contracts for the services provided or 
maintained throughout the district to the residents of the area annexed to the 
district within a reasonable time, not to exceed one year, after the effective 
date of the annexation. 

(c) Consolidated District. — When a county consolidates two or more service 
districts, one of which has had provided or maintained a lower level of services, 
it shall increase the services within that district (or let contracts therefor) to a 
level comparable to those provided or maintained elsewhere in the consolidated 
district within a reasonable time, not to exceed one year, after the effective 
date of the consolidation. (1973, c. 489, s. 1; ¢. 822, s. 2.) 


§ 153A-306. Abolition of service districts. — Upon finding that there is no 
longer a need for a particular service district and that there are no outstanding 
bonds or notes issued to finance projects in the district, the board of 
commissioners may by resolution abolish that district. The board shall hold a 
public hearing before adopting a resolution abolishing a district. Notice of the 
hearing shall state the date, hour and place of the hearing, and its subject, and 
shall be published at least once not less than one week before the date of the 
hearing. The abolition of any service district shall take effect at the end of a 
fiscal year following passage of the resolution, as determined by the board. 
(1975.0, 489 0s. 1* c.822..8.-2.) 


§ 153A-307. Taxes authorized; rate limitation. — A county may levy 
property taxes within defined service districts in addition to those levied 
throughout the county, in order to finance, provide or maintain for the districts 
services provided therein in addition to or to a greater extent than those 
financed, provided or maintained for the entire county. In addition, a county 
may allocate to a service district any other revenues whose use is not otherwise 
~ restricted by law. 

Property subject to taxation in a newly established district or in an area 
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annexed to an existing district is that subject to taxation by the county as of 
the preceding January 1. 

Property taxes may not be levied within any district established pursuant to 
this Article in excess of a rate on each one hundred dollars ($100.00) value of 
property subject to taxation which, when added to the rate levied countywide 
for purposes subject to the rate limitation, would exceed the rate limitation 
established in G.S. 153A-149(c), unless the portion of the rate in excess of this 
limitation is submitted to and approved by a majority of the qualified voters 
residing within the district. Any referendum held pursuant to this paragraph 
shall be held and conducted as provided in G.S. 153A-149. (1973, c. 489, s. 1; ¢. 


822, Ss. 2.) | 


Editor’s Note. — Session Laws 1973, c. 489, 
s. 4, provides that all portions of the act except 
$$ 153A-307 and 153A-308 become effective 
upon ratification, that §§ 153A-307 and 
153A-308 become effective on July 1, 1973, but 


issue bonds on or after July 1, 1973, must be 
taken at any time after the effective date of the 
act. The act was ratified May 14, 1973. As to the 
effective date of this Article, see also § 
153A-300. 


that all acts necessary to approve a tax levy or 


§ 153A-308. Bonds authorized. — A county may issue its general 
obligation bonds under the Local Government Bond Act to finance services, 
facilities, or functions provided within a service district. If a proposed bond 
issue is required by law to be submitted to and approved by the voters of the 
county, and if the proceeds of the proposed bond issue are to be used in 
connection with a service that is or, if the bond issue is approved, will be 
provided only for one or more service districts or at a higher level in service 
districts than countywide, the proposed bond issue must be approved 
concurrently by a majority of those voting throughout the entire county and by 
a majority of the total of those voting in all of the affected or to-be-affected 
service districts. (1973, c. 489, s. 1: ¢. 822, s. 2:) 

Editor’s Note. — Session Laws 1973, c. 489, issue bonds on or after July 1, 1973, must be 
s. 4, provides that all portions of the act except taken at any time after the effective date of the 
S$ 153A-307 and 153A-308 become effective act. The act was ratified May 14, 1973. As to the 


upon ratification, that §§ 153A-307 and effective date of this Article, see also § 
153A-308 become effective on July 1, 1973, but  1538A-300. 
that all acts necessary to approve a tax levy or 

ARTICLE 17. 


§§ 153A-309 to 153A-319: Reserved for future codification purposes. 


ARTICLE 18. 
: Planning and Regulation of Development. 
Part 1. General Provisions. 


§ 153A-320. Territorial jurisdiction. Each of the powers granted to 
counties by this Article, by Chapter 157A, and by Chapter 160A, Article 19 may 
be exercised throughout the county except as otherwise provided in G-.S. 
160A-360. (1959, c. 1006, s. 1; c. 1007; 1965, c. 194, s. 2; c. 195; 1969, c. 1066, s. 
Vo Ta rer oee sel 


Editor’s Note. — Chapter 157A, referred to 
in this section, was transferred to Chapter 


§ 153A-321. Planning agency. A county may by ordinance create or 
designate one or more agencies to perform the following duties: 





160A, Article 19, Part 3B, by Session Laws 
19 To. Cracoeseiies 





(1) Make studies of the county and surrounding areas; 
(2) Determine objectives to be sought in the development of the study 
area; 
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(3) Prepare and adopt plans for achieving these objectives; 

(4) Develop and recommend policies, ordinances, administrative 
procedures, and other means for carrying out plans in a coordinated 
and efficient manner; 

(5) Advise the board of commissioners concerning the use and amendment 
of means for carrying out plans; 

(6) Exercise any functions in the administration and enforcement of 
various means for carrying out plans that the board of commissioners 
may direct; 

(7) Perform any other related duties that the board of commissioners may 
direct. 


An agency created or designated pursuant to this section may include one or 
more of the following, with any staff that the board of commissioners 
considers appropriate: 


(1) A planning board or commission of any size (not less than three 
members) or composition considered appropriate, organized in any 
manner considered appropriate; 

(2) A joint planning board created by two or more local governments 
according to the procedures and provisions of Chapter 160A, Article 
PUMrartal: (92 once LUAU tor al Jaones | Joe. LOD Tce J4ie bbe c S273. 
1 CHOIUS LO Taaciecer sal) 

_ Member of County Planning Board Serves Madison County Attorney, 41 N.C.A.G. 230 
at Will of Commissioners. — See opinion of (1971). 
Attorney General to Mr. William C. Reeves, 


§ 153A-322. Supplemental powers. — A county or its designated planning 
agency may accept, receive, and disburse in furtherance of its functions funds, 
grants, and services made available by the federal government or its agencies, 
the State government or its agencies, any local government or its agencies, and 
private or civic sources. A county, or its designated planning agency with the 
concurrence of the board of commissioners, may enter into and carry out 
contracts with the State or federal governments or any agencies of either under 
which financial or other planning assistance is made available to the county 
and may agree to and comply with any reasonable conditions that are imposed 
upon the assistance. 

A county, or its designated planning agency with the concurrence of the 
board of commissioners, may enter into and carry out contracts with any other 
county, city, regional council, or planning agency under which it agrees to 
furnish technical planning assistance to the other local government or planning 
agency. A county, or its designated planning agency with the concurrence of 
the board of commissioners, may enter into and carry out contracts with any 
other county, city, regional council, or planning agency under which it agrees 
to pay the other local government or planning agency for technical planning 
assistance. 

A county may make any appropriations that may be necessary to carry out 
an activity or contract authorized by this Article, by Chapter 157A, or by 
Chapter 160A, Article 19 or to support any planning agency that it may create 
or designate pursuant to this Article. (1945, c. 1040, s. 1; 1955, ec. 1252; 1957, ¢. 
Bate Do ChOZieS eke ooUs Siac eeeen al.) 


Editor’s Note. — Chapter 157A, referred to 160A, Article 19, Part 3B, by Session Laws 
in this section, was transferred to Chapter 1973, c. 426, s. 62. 


§ 153A-323. Procedure for adopting or amending ordinances under this 
Article and Chapter 160A, Article 19. — Before adopting or amending any 
ordinance authorized by this Article or Chapter 160A, Article 19, the board of 
commissioners shall hold a public hearing on the ordinance or amendment. The 
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board shall cause notice of the hearing to be published once a week for two 
successive calendar weeks. The notice shall be published the first time not less 


than 15 days nor more than 25 days before the date fixed for the hearing. (1959, 


CalLOOOiST1s Cel L913; crSZZ2Asel) 


The manifest intention of the General 
Assembly was that a public hearing be 
conducted at which those who opposed and 
those who favored adoption of the ordinance 
would have a fair opportunity to present their 
respective views. Freeland v. Orange County, 
273 N.C. 452, 160 S.E.2d 282 (1968); Orange 
County v. Heath, 278 N.C. 688, 180 S.E.2d 810 
(1971). 

The requirement that a public hearing be 
conducted is mandatory. Freeland v. Orange 
County, 273 N.C. 452, 160 S.E.2d 282 (1968); 
Orange County v. Heath, 278 N.C. 688, 180 
S.E.2d 810 (1971). 

County commissioners are not required to 


limitation as to number and time. Freeland v. 
Orange County, 273 N.C. 452, 160 S.E.2d 282 
(1968). 

Nor to Answer Questions. — The county 
commissioners are not required to answer 
questions asked by those in attendance at the 
public meeting. Freeland v. Orange County, 273 
N.C. 452, 160 S.E.2d 282 (1968). 

Repetition of Same Views Not Contem- 
plated. — The General Assembly did not 
contemplate that all persons entertaining 
the same views would have an unqualified right 
to iterate and reiterate these views in endless 
repetition. Freeland v. Orange County, 273 N.C. 
452, 160 S.E.2d 282 (1968). 


hear all persons in attendance without 


§ 153A-324. Enforcement of ordinances. — In addition to the enforcement 
provisions of this Article and subject to the provisions of the ordinance, any 
ordinance adopted pursuant to this Article, to Chapter 157A, or to Chapter 
160A, Article 19 may be enforced by any remedy provided by G.S. 153A-123. 
CISD9sC e006; S21 A 90 lic. AIA al OyanCrod2. Sy le) 


Editor’s Note. — Chapter 157A, referred to 
in this section. was transferred to Chapter 
160A, Article 19, Part 3B, by Session Laws 
1973, c. 426, s. 62. 

Zoning Ordinance May Be Enforced by 


§§ 153A-325 to 153A-329: Reserved for future codification purposes. 





Injunction. — The relevant enabling acts 
provide for enforcement of the provisions of a 
zoning ordinance by injunction. County of 
Durham v. Addison, 262 N.C. 280, 136 S.E.2d 
600 (1964). 


Part 2. Subdivision Regulation. 


§ 153A-330. Subdivision regulation. — A county may by ordinance 
regulate the subdivision of land within its territorial jurisdiction. If a county, 
pursuant to G.S. 153A-342, has adopted a zoning ordinance that applies only to 
one or more designated portions of its territorial jurisdiction, it may adopt 
subdivision regulations that apply only within the areas so zoned and need not 
regulate the subdivision of land in the rest of its jurisdiction. (1959, c. 1007; 
phate a9 LO Tahcroce, see} 


Limitation on Authority of County = subdivision ordinance adopted by the board of 


Commissioners to Adopt Subdivision Control 
Ordinance. — The authority of a board of 
county commissioners to adopt a subdivision 
control ordinance may be lawfully exercised 
only within prescribed limitations. Thus, a 


county commissioners applies solely to land 
lying within the county and outside the 
subdivision-regulation jurisdiction of any 
municipality. State v. McBane, 276 N.C. 60, 170 
S.E.2d 913 (1969). 


§ 153A-331. Contents and requirements of ordinance. A subdivision 
control ordinance may provide for the orderly growth and development of the 
county; for the coordination of streets and highways within proposed 
subdivisions with existing or planned streets and highways and with other 
public facilities; for the dedication or reservation of recreation areas serving 
residents of the immediate neighborhood within the subdivision and of 
rights-of-way or easements for street and utility purposes; and for the 
distribution of population and traffic in a manner that will avoid congestion 
and overcrowding and will create conditions essential to public health, safety, 
and the general welfare. The ordinance may include requirements that the 
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final plat show sufficient data to determine readily and reproduce accurately 
on the ground the location, bearing, and length of every street and alley line, 
lot line, easement boundary line, and other property boundaries, including the 
radius and other data for curved property lines, to an appropriate accuracy and 
in conformity with good surveying practice. 

The ordinance may provide for the more orderly development of subdivisions 
by requiring the construction of community service facilities in accordance 
with county policies and standards, and, to assure compliance with these 
requirements, the ordinance may provide for the posting of bond or any other 
method that will offer guarantee of compliance. 

The-ordinance may provide for the reservation of school sites in accordance 
with comprehensive land use plans approved by the board of commissioners or 
the planning agency. For the authorization to reserve school sites to be 
effective, the board of commissioners or planning agency, before approving a 
comprehensive land use plan, shall determine jointly with the board of 
education with jurisdiction over the area the specific location and size of each 
school site to be reserved, and this information shall appear in the plan. 
Whenever a subdivision that includes part or all of a school site to be reserved 
under the plan is submitted for approval, the board of commissioners or the 
planning agency shall immediately notify the board of education. That board 
shall promptly decide whether it still wishes the site to be reserved and shall 
notify the board of commissioners or planning agency of its decision. If the 
board of education does not wish the site to be reserved, no site may be 
reserved. If the board of education does wish the site to be reserved, the 
subdivision may not be approved without the reservation. The board of 
education must acquire the site within 18 months after the date the site is 
reserved, either by purchase or by exercise of the power of eminent domain. If 
the board of education has not purchased the site or begun proceedings to 
condemn the site within the 18 months, the subdivider may treat the land as 
freed of the reservation. 

The ordinance may require that a plat be prepared, approved, and recorded 
pursuant to its provisions whenever a subdivision of land takes place. (1959, c. 
LOOT MOTs scyo22es aly) 

Former Statute Did Not Authorize Laying not constitute “authorizing the laying out, 
Out, etc., of Highways, Streets or Alleys opening, altering, maintaining, or discontinuing 
within Meaning of Constitution. — The of highways, streets, or alleys” within the 
statutory provisions of former §§ 153-266.3 and meaning of N.C. Const., Art. II, § 24. State v. 
153-266.4, as to what may and what must be McBane, 276N.C. 60, 170 S.E.2d 913 (1969). 
included in a county subdivision ordinance, did 


§ 153A-332. Ordinance to contain procedure for plat approval; approval 
prerequisite to plat recordation; statement by owner. — A subdivision 
ordinance adopted pursuant to this Part shall contain provisions setting forth 
the procedures to be followed in granting or denying approval of a subdivision 
plat before its registration. 

The ordinance shall provide that the following agencies be given an 
opportunity to make recommendations concerning an individual subdivision 
plat before the plat is approved: 

(1) The district highway engineer as to proposed streets, highways, and 
drainage systems; 

(2) The county health director as to proposed water or sewerage systems; 

(3) Any other agency or official designated by the board of commissioners. 

The ordinance may provide that final approval of each individual subdivision 

plat is to be given by: 
(1) The board of commissioners, 
(2) The board of commissioners on recommendation of a planning agency, 
or 
(3) A designated planning agency. 
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From the time that a subdivision ordinance is filed with the register of deeds 
of the county, no subdivision plat of land within the county’s jurisdiction may 
be filed or recorded until it has been submitted to and approved by the 
appropriate board or agency, as specified in the subdivision ordinance, and 
until this approval is entered in writing on the face of the plat by the chairman 
or head of the board or agency. The register of deeds may not file or record a 
plat of a subdivision of land located within the territorial jurisdiction of the 
county that has not been approved in accordance with these provisions, and the 
clerk of superior court may not order or direct the recording of a plat if the 
recording would be in conflict with this section. The owner of land shown on a 
subdivision plat submitted for recording, or his authorized agent, shall sign a 
statement on the plat stating whether any land shown thereon is within the 
subdivision-regulation jurisdiction of the county. (1959, c. 1007; 1973, ¢c. 822, s. 
1S 

Editor’s Note. For article, “Transferring Present System Functions,” see 49 N.C.L. Rey. 
North Carolina Real Estate, Part I: How the 413(1971). 


§ 153A-333. Effect of plat approval on dedications. — The approval of a 
plat does not constitute or effect the acceptance by the county or the public of 
the dedication of any street or other ground, public utility line, or other public 
facility shown on the plat and shall not be construed to do so. (1959, ¢. 1007; 
PAC O22, S41, | 


§ 153A-334. Penalties for transferring lots in unapproved subdivisions. 
— If a person who is the owner or the agent of the owner of any land located 
within the territorial jurisdiction of a county that has adopted a 
subdivision-regulation ordinance subdivides his land in violation of the 
ordinance or transfers or sells land by reference to, exhibition of, or any other 
use of a plat showing a subdivision of the land before the plat has been 
properly approved under the ordinance and recorded in the office of the 
appropriate register of deeds, he is guilty of a misdemeanor. The description by 
metes and bounds in the instrument of transfer or other document used in the 
process of selling or transferring land does not exempt the transaction from 
this penalty. The county may enjoin illegal subdivision, transfer, or sale of land 
by action for injunction. (1959, c. 1007; 1973, c. 822. s, 1.} 
transfer is recorded is immaterial. State vy. 
McBane, 276 N.C. 60, 170 S.E.2d 913 (1969). 

Person Subject to Prosecution. — The 
owner or agent of the owner of land within the 
“platting jurisdiction” granted the county 
commissioners by statute is the only person 


Purpose of Section. — The sole purpose of 
former $ 153-266.6, similar to this section, was 
to compel compliance with ordinance provisions 
seeking to prevent any subdivision of land 
covered by its terms unless and until the 
proposed subdivision map had been submitted 


to and approved by designated governmental 
agencies. State v. McBane, 276 N.C. 60, 170 
S.E.2d 913 (1969). 

What the statute condemns as a 
misdemeanor is the description of land in any 
contract of sale, deed or other instrument of 
transfer by reference to a subdivision plat that 
has not been properly approved and recorded. 
State v. McBane, 276 N.C. 60, 170 S.E.2d 913 


(1969). 
Recording of Instrument Containing 
Improper Reference Is Immaterial. — The 


misdemeanor defined in the statute relates to a 
sale or transfer of land with reference to a plat 
showing a subdivision of land before such plat 
has been properly approved under the 
ordinance and recorded in the office of the 
appropriate register of deeds. Whether the 
contract of sale, deed or other instrument of 


subject to criminal prosecution for sale of land 
by reference to an unapproved plat. State vy. 
McBane, 276 N.C. 60, 170 S.E.2d 913 (1969). 

Prerequisites to Conviction. — As one of 
the prerequisites to conviction for sale of land 
by reference to an unapproved plat, it must be 
alleged and established that an ordinance 
regulating the subdivision of land was adopted 
by the board of county commissioners in 
accordance with the authority conferred by 
statute. State v. McBane, 276 N.C. 60, 170 
S.E.2d 913 (1969). 

Warrant Must Allege That Defendant Was 
Owner or Agent of Owner of Land within 
Platting District. — A warrant is fatally 
defective if it fails to allege one of the essential 
elements of the criminal offense, namely, that 
defendant was the owner or agent of the owner 
of land within the platting jurisdiction granted 
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conduct constituted a misdemeanor in 
violation of the statute is insufficient. State v. 


McBane, 276 N.C. 60, 170 S.E.2d 913 (1969), 


to the county commissioners by the statute. 
State v. McBane, 276 N.C. 60, 170 S.E.2d 913 
(1969). 

The general allegation that defendant’s 


§ 153A-335. ‘“‘Subdivision’’ defined. — For purposes of this Part, 
“subdivision” means all divisions of a tract or parcel of land into two or more 
lots, building sites, or other divisions for the purpose of sale or building 
development (whether immediate or future) and includes all division of land 
involving the dedication of a new street or a change in existing streets; 
however, the following is not included within this definition and is not subject 
to any regulations enacted pursuant to this Part: . 

(1) The combination or recombination of portions of previously platted 
lots if the total number of lots is not increased and the resultant lots 
are equal to or exceed the standards of the county as shown in its 
subdivision regulations; 

(2) The division of land into parcels greater than 10 acres if no street 
right-of-way dedication is involved; 

(3) The public acquisition by purchase of strips of land for widening or 
opening streets; and 

(4) The division of a tract in single ownership the entire area of which is 
no greater than two acres into not more than three lots, if no street 
right-of-way dedication is involved and if the resultant lots are equal 
to or exceed the standards of the county as shown by its subdivision 
regulations. (1959, c. 1007; 1973, c. 822, s. 1.) 


$§ 153A-336 to 153A-339: Reserved for future codification purposes. 


Part 3. Zoning. 


§ 153A-340. Grant of power. For the purpose of promoting health, 
safety, morals, or the general welfare, a county may regulate and restrict 
(1) The height, number of stories, and size of buildings and other 
structures, 
(2) The percentage of lot that may be occupied, 
(3) The size of yards, courts, and other open spaces, 
( 
( 





4) The density of population, and 
5) The location and use of buildings, structures, and land for trade, 
industry, residence, or other purposes, except farming. 

These regulations may not affect bona fide farms, but any use of farm 
property for nonfarm purposes is subject to the regulations. The regulations 
may provide that a board of adjustment may determine and vary their 
application in harmony with their general purpose and intent and in 
accordance with general or specific rules therein contained. The regulations 
may also provide that the board of adjustment or the board of commissioners 
may issue special use permits or conditional use permits in the classes of cases 
or situations and in accordance with the principles, conditions, safeguards, and 
procedures specified therein and may impose reasonable and appropriate 
conditions and safeguards upon these permits. Where appropriate, the 
conditions may include requirements that street and utility rights-of-way be 
dedicated to the public and that recreational space be provided. (1959, c. 1006, s. 
Poi C1 20S, Sue 10a. Coan, Ss. Lh) 

Editor’s Note. — For note on coastal land 
use development and area-wide zoning, see 49 


Delegation of Power to Adopt Zoning 
Ordinances. — The authority of the General 


N.C.L. Rev. 866 (1971). 

Counties have no inherent authority to 
enact zoning ordinances. Jackson v. Guilford 
County Bd. of Adjustment, 275 N.C. 155, 166 
S.E.2d 78 (1969). 


Assembly to delegate to municipal corporations 
power to legislate concerning local problems, 
such as zoning, is an exception (established by 
custom in most, if not all, of the states) to the 
general rule that legislative powers, vested in 
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the General Assembly by N.C. Const., Art. II, § 
1, may not be delegated by it. This exception to 
the doctrine of nondelegation is not limited to a 
delegation of such legislative authority to 
incorporated cities and towns, but extends, as 
to other types of local matters, to a like 
delegation to counties and other’ units 
established by the General Assembly for local 
government. Jackson v. Guilford County Bd. of 
Adjustment, 275 N.C. 155, 166 S.E.2d 78 (1969). 
The General Assembly may, notwithstanding 
NAAPCoretee rt. ill os’ lo«conter upon county 
boards of commissioners power to adopt zoning 
ordinances otherwise valid. Jackson v. Guilford 


County Bd. of Adjustment, 275 N.C. 155, 166_ 


S.E.2d 78 (1969). 

But the legislative body of the municipal 
corporation may not delegate to the municipal 
board of adjustment the power to zone; that is, 
the power originally vested in the General 
Assembly to legislate with reference to the use 

-hich may be made of land and the structures 
which may be erected or located thereon. It 
follows that a county zoning ordinance may not 
delegate such legislative powers to the county 
board of adjustment. Jackson v. Guilford 
County Bd. of Adjustment, 275 N.C. 155, 166 
S.E.2d 78 (1969). 

Zoning Ordinance Is Presumed Valid. — 
The presumption is that a zoning ordinance as a 
whole is a proper exercise of the police power. 
County of Durham v. Addison, 262 N.C. 280, 
136 S.E.2d 600 (1964). 

Burden of Showing Invalidity Is on One 
Asserting It. — The burden to show that a 
zoning ordinance as a whole is not a proper 
exercise of the police power rests upon a 
property owner who asserts its invalidity. 
County of Durham vy. Addison, 262 N.C. 280, 
136 S.E.2d 600 (1964). 

Showing Ordinance Depreciates Complain- 
ant’s Property Is Insufficient. — The 


CH. 153A. COUNTIES 
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mere fact that a zoning ordinance seriously 
depreciates the value of complainant’s property 
is not enough, standing alone, to establish its 
invalidity. County of Durham v. Addison, 262 
N.C. 280, 136 S.E.2d 600 (1964). 

Power of County Commissioners to Grant 
Special Exceptions. — The statute, which 
authorizes the board of county commissioners 
by regulation to provide that the board of 
adjustment or the board of county 
commissioners may issue special use permits or 
conditional permits in the classes of cases or 
situations and in accordance with the 
principles, conditions, safeguards, and 
procedures specified in the zoning ordinance, 
did not purport to confer more power upon the 
commissioners to grant special exceptions than 
the commissioners could delegate to the board 
of adjustment. In re Application of Ellis, 277 
N.C. 419, 178 S.E.2d 77 (1970). 

Like the board of adjustment, the 
commissioners cannot deny applicants a 
permit in their unguided discretion or, stated 
differently, refuse it solely because, in their 
view, a mobile-home park would “adversely 
affect the public interest.”” The commissioners 
must also proceed under standards, rules and 
regulations, uniformly applicable to all who 
apply for permits. In re Application of Ellis, 277 
N.C. 419, 178 S.E.2d 77 (1970). 

Ordinance Requiring Denial of Permit 
Held Invalid. — So much of an ordinance as 
required the board of adjustment to deny a 
permit for the establishment of a mobile-home 
park in an A-1 agricultural district unless it 
found “that the granting of the special 
exception will not adversely affect the public 
interest” was beyond the authority of the board 
of county commissioners to enact and so was 
invalid. Keiger v. Winston-Salem Bd. of 
Adjustment, 278 N.C. 17, 178 S.E.2d 616 (1971). 


§ 153A-341. Purposes in view. — Zoning regulations shall be made in 
accordance with a comprehensive plan and designed to lessen congestion in the 
streets; to secure safety from fire, panic, and other dangers; to promote health 
and the general welfare; to provide adequate light and air; to prevent the 
overcrowding of land; to avoid undue concentration of population; and to 
facilitate the adequate provision of transportation, water, sewerage, schools, 
parks, and other public requirements. The regulations shall be made with 
reasonable consideration as to, among other things, the character of the 
district and its peculiar suitability for particular uses, and with a view to 
conserving the value of buildings and encouraging the most appropriate use of 
land throughout the county. In addition, the regulations shall be made with 
reasonable consideration to expansion and development of any cities within the 
county, so as to provide for their orderly growth and development. (1959, c. 
1006, salolOvsaices22esat.) 


§ 153A-342. Districts; zoning less than entire jurisdiction. A county 
may divide its territorial jurisdiction into districts of any number, shape, and 
area that it may consider best suited to carry out the purposes of this Part. 
Within these districts a county may regulate and restrict the erection, 
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construction, reconstruction, alteration, repair, or use of buildings, structures, 
or land. All regulations shall be uniform for each class or kind of building 
throughout each district, but the regulations in one district may differ from 
those in other districts. 

A county may determine that the public interest does not require that the 
entire territorial jurisdiction of the county be zoned and may designate one or 
more portions of that jurisdiction as a zoning area or areas. A zoning area must 
originally contain at least 640 acres and at least 10 separate tracts of land in 
separate ownership and may thereafter be expanded by the addition of any 
amount of territory. A zoning area may be regulated in the same manner as if 
the entire county were zoned, and the remainder of the county need not be 
regulated. (1959, c. 1006, s. 1; 1965, c. 194, s. 2; 1973, c. 822, s. 1.) 


§ 153A-343. Method of procedure. — The board of commissioners shall, in 
accordance with the provisions of this Article, provide for the manner in which 
zoning regulations and restrictions and the boundaries of zoning districts shall 
be determined, established, and enforced, and from time to time amended, 
supplemented, or changed. (1973, c. 822, s. 1.) 


§ 153A-344. Planning agency; zoning plan; certification to board of 
commissioners; amendments. — To exercise the powers conferred by this 
Part, a county shall create or designate a planning agency under the provisions 
of this Article or of a local act. The planning agency shall prepare a zoning 
plan, including both the full text of a zoning ordinance and maps showing 
proposed district boundaries. The planning agency may hold public hearings in 
the course of preparing the plan. Upon completion, the planning agency shall 
certify the plan to the board of commissioners. The board of commissioners 
may not hold the public hearing required by G.S. 153.A-323 or take action until 
it has received a certified plan from the planning agency. Following its 
required public hearing, the board of commissioners may refer the plan back to 
the planning agency for any further recommendations that the agency may 
wish to make prior to final action by the board in adopting, modifying and 
adopting, or rejecting the ordinance. 

Zoning regulations and restrictions and zone boundaries may from time to 
time be amended, supplemented, changed, modified, or repealed. Whenever 
territory is added to an existing designated zoning area, it shall be treated as 
an amendment to the zoning ordinance for that area. Before an amendment 
may be adopted, it must be referred to the planning agency for the agency’s 
recommendation. The agency shall be given at least 30 days in which to make a 
recommendation. The board of commissioners is not bound by the 
recommendations, if any, of the planning agency. (1959, c. 1006, s. 1; 1965, c¢. 
19405-5419 15,) Choesess le) 

The manifest intention of the General respective views. Orange County v. Heath, 278 
Assembly was that a public hearing be N.C. 688, 180S.E.2d 810 (1971). 
conducted at which those who opposed and The requirement that a public hearing be 
those who favored adoption of an ordinance conducted is mandatory. Orange County v. 
would have a fair opportunity to present their Heath, 278 N.C. 688, 180 S.E.2d 810 (1971). 


§ 153A-345. Board of adjustment. — (a) The board of commissioners may 
provide for the appointment and compensation, if any, of a board of 
adjustment consisting of at least five members, each to be appointed for three 
years. In appointing the original members of the board, or in filling vacancies 
caused by the expiration of the terms of existing members, the board of 
commissioners may appoint some members for less than three years to the end 
that thereafter the terms of all members do not expire at the same time. The 
board of commissioners may provide for the appointment and compensation, if 
any, of alternate members to serve on the board in the absence of any regular 
member. Alternate members shall be appointed for the same term, at the same 
time, and in the same manner as regular members. Each alternate member, 
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while attending any regular or special meeting of the board and serving in the 
absence of a regular member, has and may exercise all the powers and duties of 
a regular member. If the board of commissioners does not zone the entire 
territorial jurisdiction of the county, each designated zoning area shall have at 
least one resident asa member of the board of adjustment. 

A county may designate a planning agency to perform the duties of a board 
of adjustment in addition to its other duties. 

(b) The board of adjustment shall hear and decide appeals from and review 
any order, requirement, decision, or determination made by an administrative 
official charged with enforcing an ordinance adopted pursuant to this Part. 
Any person aggrieved or any officer, department, board, or bureau of the 
county may take an appeal. Appeals shall be taken within times prescribed by 
the board of adjustment by general rule, by filing with the officer from whom 
the appeal is taken and with the board of adjustment a notice of appeal, 
specifying the grounds thereof. The officer from whom the appeal is taken 
shall forthwith transmit to the board all the papers constituting the record 
upon which the action appealed from was taken. An appeal stays all 
proceedings in furtherance of the action appealed from, unless the officer from 
whom the appeal is taken certifies to the board of adjustment, after notice of 
appeal has been filed with him, that because of facts stated in the certificate a 
stay would, in his opinion, cause imminent peril to life or property. In that case 
proceedings may not be stayed except by a restraining order, which may be 
granted by the board of adjustment or by a court of record on application, on 
notice to the officer from whom the appeal is taken and on due cause shown. 
The board of adjustment shall fix a reasonable time for the hearing of the 
appeal, give due notice of the appeal to the parties, and decide the appeal 
within a reasonable time. The board of adjustment may reverse or affirm, in 
whole or in part, or may modify the order, requirement, decision, or 
determination appealed from, and shall make any order, requirement, decision, 
or determination that in its opinion ought to be made in the circumstances. To 
us end the board has all of the powers of the officer from whom the appeal is 
taken. 

(c) The zoning ordinance may provide that the board of adjustment may 
permit special exceptions to the zoning regulations in classes of cases or 
situations and in accordance with the principles, conditions, safeguards, and 
procedures specified in the ordinance. The ordinance may also authorize the 
board to interpret zoning maps and pass upon disputed questions of lot lines or 
district boundary lines and similar questions that may arise in the 
administration of the ordinance. The board shall hear and decide all matters 
referred to it or upon which it is required to pass under the zoning ordinance. 

(d) When practical difficulties or unnecessary hardships would result from 
carrying out the strict letter of a zoning ordinance, the board of adjustment 
may, in passing upon appeals, vary or modify any regulation or provision of the 
ordinance relating to the use, construction, or alteration of buildings or 
structures or the use of land, so that the spirit of the ordinance is observed, 
public safety and welfare secured, and substantial justice done. 

(e) The board of adjustment, by a vote of four fifths of its members, may 
reverse any order, requirement, decision, or determination of an 
administrative officer charged with enforcing an ordinance adopted pursuant 
to this Part, or may decide in favor of the applicant a matter upon which the 
board is required to pass under the ordinance, or may grant a variance from 
the provisions of the ordinance. Each decision of the board is subject to review 
by the superior court by proceedings in the nature of certiorari. 

({) The chairman of the board of adjustment or any member temporarily 
acting as chairman may in his official capacity administer oaths to witnesses 
in any matter coming before the board. (1959, c. 1006, s. 1; 1965, c. 194, s. 4; 
1967, c. 1208, ss. 5-7; 1973, c. 822, s. 1.) 

Authority to ere Facts and Draw to the board of adjustment, as a quasi-judicial 
Conclusions. — The legislature may delegate body, the authority to determine facts and 
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therefrom to draw conclusions as a basis of its 
official action. Jackson v. Guilford County Bd. 
of Adjustment, 2 N.C. App. 408, 163 S.E.2d 265 
(1968). 

The decisions of the board are final, subject 
to the right of the courts to review errors in law 
and to give relief against its orders which are 
arbitrary, oppressive, or attended with 
manifest abuse of authority. Jackson v. 
Guilford County Bd. of Adjustment, 2 N.C. 
App. 408, 163 S.E.2d 265 (1968). 

The writ permitted to obtain review of the 
decision of a board of adjustment is a writ to 
bring the matter before the court upon the 
evidence presented by the record itself for 
review of alleged errors of law. Jackson v. 
Guilford County Bd. of Adjustment, 2 N.C. 
App. 408, 163 S.E.2d 265 (1968). 

Decisions of a board of adjustment are not 
subject to collateral attack. County of 
Durham vy. Addison, 262 N.C. 280, 186 S.E.2d 
600 (1964). 

They Are Only Reviewable on Certiorari 
for Errors in Law and Abuse of Authority. — 
The decisions of the board of adjustment are 
final, subject to the right of courts on certiorari 
to review errors in law and to give relief against 
its orders which are arbitrary, oppressive or 
attended with manifest abuse of authority. 
County of Durham v. Addison, 262 N.C. 280, 
136 S.E.2d 600 (1964). 

Equity Will Not Relieve against Zoning 
Unless Property Rights Invaded or ‘There Is 
No Other Adequate Remedy. — There is no 
ground for equitable relief against zoning 
where there has been no invasion of property 
rights, or where there is an adequate remedy at 
law, as by certiorari or mandamus, or by 
pursuit of a statutory remedy. Michael v. 
Guilford County, 269 N.C. 515, 153 S.E.2d 106 
(1967). 

Depreciation of Complainant’s Property 


CH. 153A. COUNTIES 
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Does Not Invalidate Ordinance. — The mere 
fact that a zoning ordinance seriously 
depreciates the value of complainant’s property 
is not enough, standing alone, to establish its 
invalidity. Michael v. Guilford County, 269 N.C. 
515, 153 S.E.2d 106 (1967). 

Special Exception Defined. — A special 
exception within the meaning of a zoning 
ordinance is one which is expressly permitted in 
a given zone upon proof that certain facts and 
conditions detailed in the ordinance exist. It is 
granted by the board, after a public hearing, 
upon a finding that the specified conditions 
have been satisfied. In re Application of Ellis, 
277 N.C. 419, 178 S.E.2d 77 (1970). 

A property oowner’s right to a 
special-exception permit cannot be made to 
hinge upon whether the board considers the 
proposed structure beneficial or harmful to 
the community. Such power would subject the 
board to the pressures of individuals or groups 
who, for an infinite variety of reasons, might 
oppose the permit, and enable it to make a 
different rule of law in every case. This section, 
which empowers the commissioners _ to 
authorize the board of adjustment to permit 
special exceptions “in the classes of cases or 
situations and in accordance with the 
principles, conditions, safeguards, and 
procedures specified in the ordinance,” does not 
purport to confer such unbridled discretion 
upon it. In re Application of Ellis, 277 N.C. 419, 
178 S.E.2d 77 (1970). 

A provision of a county ordinance 
requiring the board of adjustment to deny a 
permit if it finds the granting of it will 
adversely affect the public interest, was in 
excess of the authority which the statute 
permits to be so conferred upon the board. 
Jackson v. Guilford County Bd. of Adjustment, 
275 N.C. 155, 166 S.E.2d 78 (1969). 


§ 153A-346. Conflict with other laws. — When regulations made under 
authority of this Part require a greater width or size of yards or courts, or 
require a lower height of a building or fewer number of stories, or require a 
greater percentage of a lot to be left unoccupied, or imposed other higher 
standards than are required in any other statute or local ordinance or 
regulation, the regulations made under authority of this Part govern. When the 
provisions of any other statute or local ordinance or regulation require a 
greater width or size of yards or courts, or require a lower height of a building 
or a fewer number of staries, or require a greater percentage of a lot to be 
left unoccupied, or impose other higher standards than are required by regu- 
lations made under authority of this Part, the provisions of the other statute 
or local ordinance or regulation govern. (1959, c. 1006, s. 1; 1973, ¢. 822, s. 1.) 


§ 153A-347. Part applicable to buildings constructed by the State and its 


subdivisions. 





Each provision of this Part is applicable to the erection, 


construction, and use of buildings by the State of North Carolina and its 
political subdivisions. (1959, c. 1006, s. 1; 1978, c. 822, s. 1.) 


§§ 153A-348, 153A-349: Reserved for future codification purposes. 
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Part 4. Building Inspection. 


§ 153A-350. ‘‘Building’’ defined. — As used in this Part, the words 
“building” or “buildings” include other structures. (1973, c. 822, s. 1.) 


§ 153A-351. Inspection department; certification of electrical inspectors. 

— (a) A county may create an inspection department, consisting of one or more 
inspectors who may be given the titles of building inspector, electrical 
inspector, plumbing inspector, housing inspector, zoning inspector, heating and 
air-conditioning inspector, fire prevention inspector, deputy or assistant 
inspector, or any other title that is generally descriptive of the duties assigned. 
The department may be headed by a superintendent or director of inspections. 

(b) No person may perform electrical inspections pursuant to this Part 
unless he has been certified as qualified by the Commissioner of Insurance. To 
be certified a person must pass a written examination based on the electrical 
regulations included in the latest edition of the State Building Code as filed 
with the Secretary of State. The examination shall be under the supervision of 
and conducted according to rules and regulations prescribed by the Chief State 
Electrical Inspector or Engineer of the State Department of Insurance and the 
Board of Examiners of Electrical Contractors. It shall be held quarterly, in 
ner or any other place designated by the Chief State Electrical Inspector or 

ngineer. 

The rules and regulations may provide for the certification of class I, class I, 
and class III inspectors, according to the results of the examination. The 
examination shall be based on the type and character of electrical installations 
being made in the territory in which the applicant wishes to serve as an 
electrical inspector. A class I inspector may serve anywhere in the State, but 
class II and class III inspectors shall be limited to service in the territory for 
which they have qualified. 

The Commissioner of Insurance shall issue a certificate to each person who 
passes the examination, approving the person for service in a designated 
territory. To remain valid, a certificate must be renewed each January by . 
pavment of an annual renewal fee of one dollar ($1.00). The examination fee 
shall be five dollars ($5.00). 

If the person appointed by a county as electrical inspector fails to pass the 
examination, the county shall continue to make appointments until an 
appointee has passed the examination. For the interim the Commissioner of 
Insurance may authorize the county to use a temporary inspector. (1937, c. 57; 
1941, c. 105; 1947, c. 719; 1951, c. 651; 1953, c. 984; 1955, cc. 144, 942, 1171: 1957, 
cc. 415, 456, 1286, 1294; 1959, cc. 399, 940, 1031; 1961, cc. 763, 884, 1086; 1963, cc. 
639, °868;,1965, ‘cc, .243° 871 453m494 846; 1967) cc. 45 folios Gp aon scene: 
1969, ec.:675; 918?'c. 1003 ;se7-c1010;s. 4°'c. L0G4esse145 5 Ce linea ee 
Ceacensel sy 


§ 153A-352. Duties and responsibilities. — The duties and responsibilities 
of an inspection department and of the inspectors in it are to enforce within the 
county’s territorial jurisdiction State and local laws and local ordinances and 
regulations relating to: 

(1) The construction of buildings; 

(2) The installation of such facilities as plumbing systems, electrical 
systems, heating systems, refrigeration systems, and air-conditioning 
systems; 

(3) The maintenance of buildings in a safe, sanitary, and healthful 
condition; 

(4) Other matters that may be specified by the board of commissioners. 
These duties and responsibilities include receiving applications for permits and 
issuing or denying permits, making necessary inspections, issuing or denying 
certificates of compliance, issuing orders to correct violations, bringing judicial 
actions against actual or threatened violations, keeping adequate records, and 
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taking any other actions that may be required to adequately enforce the laws 
and ordinances and regulations. The board of commissioners may enact 
reasonable and appropriate provisions governing the enforcement of the laws 
and ordinances and regulations. (1987, c. 57; 1941, c. 105; 1947, ¢. 719; 1951, e. 
651; 1953, c. 984; 1955, ec. 144, 942, 1171; 1957, cc: 415, 456, 1286, 1294; 1959, ce. 
399, 940, 1031; 1961, Cc. 16a; 884, 1036; 1963, cc. 639, 868; 1965, ConeAS. Si, 453, 
494, 846: 1967, cc 45, 13, 113: eae Maas a 3: 1969, cc. 675, 918: ¢. 1003, S76: 
TOV es. 4c. 1004'38° 15.4.5; 'c) 1060, 's)'13 197376) 8220s) 1.) 


§ 153A-353. Joint inspection department; other arrangements. — A 
county may enter into and carry out contracts with one or more other counties 
or cities under which the parties agree to create and support a joint inspection 
department for enforcing those State and local laws and local ordinances and 
regulations specified in the agreement. The governing bodies of the contracting 
units may make any necessary appropriations for this purpose. 

In lieu of a joint inspection department, a county may designate an inspector 
from another county or from a city to serve as a member of the county 
inspection department, with the approval. of the governing body of the other 
county or city. The inspector, while exercising the duties of the position, is a 
county emplovee. (1937, c. 57; 1941, c. 105; 1947, c. 719; 1951, ¢. 651; 1959, c. 940; 
1Gercruod, LdJ0D, Col: 1967, C. 495, She 1969, Caolorc. 1010, SPAN 1064, SS. i 
Nom vooes. 1 1 Oia Clones. 1.) 


§ 153A-354. Financial support. — A county may appropriate any available 
funds for the support of its inspection department. It may provide for paying 
inspectors fixed salaries, or it may reimburse them for their services by paying 
over part or all of any fees collected. It may fix reasonable fees for issuing 
permits, for inspections, and for other services of the inspection department. 
si C.) itl 0al, CLUO mda t. C, C19. 1UO1. C. OO ll oda, ce dod sooo. ce, 144° 942. 
Dd 1957, cco 4 1b. 456) 1286" 129491959) cer 39994091 031819617 cee 763, 884, 
1936719637 CC. Ga9."508, 1905, C0243" 371) 453,494 S46) 196 Teccr do; 73; 113:'c. 
Bese LoGumCC tO 1) oO bO.Geal UO MS) (ecm LULU ss et Cl UG4erssat lend 050 
1060754171973 c2 8227s. 17} 


§ 153A-355. Conflicts of interest. — Unless he is the owner of the building, 
no member of an inspection department may be financially interested in 
furnishing labor, material, or appliances for the construction, alteration, or 
maintenance of any building within the county’s territorial jurisdiction or any 
part or system thereof, or in making plans or specifications therefor. No 
member of any inspection department may engage in any work that is 
inconsistent with his duties or with the interest of the county. (1937, c. 57; 1941, 
CUD, 104i, flo uote GC. 001791 900"C.. 954.91 Joo com L447 9421115 1957, Ce: 
415, 456, 1286, 1294; 1959, cc. 399, 1031; 1961, cc. 763, 884, 10386; 1963, c. 868; 
1965; ce: 243; 45374948465 1967, ce? 45,73; 113 xcat95; s./3; 1969, ce. 675, 
Diescy O0o sa le CeLUO4s ssa lhe Cel OOOsS aL 10 to,-CameenseeL.) 


§ 153A-356. Failure to perform duties. — If a member of an inspection 
department willfully fails to perform the duties required of him by law, or 
willfully improperly issues a permit, or gives a certificate of compliance 
without first making the inspections required by law, or willfully improperly 
gives a certificate of compliance, he is guilty of a misdemeanor. (1969, c. 1066, 
bod Gad RSF Na af VF eet ocd by, 


§ 153A-357. Permits. — No person may commence or proceed with: 
(1) The construction, reconstruction, alteration, repair, removal, or 
demolition of any building; 
(2) The installation, extension, or general repair of any plumbing system; 
(3) The installation, extension, alteration, or general repair of any hearing 
or cooling equipment system; or 
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(4) The installation, extension, alteration, or general repair of any 
electrical wiring, devices, appliances, or equipment 

without first securing from the inspection department with jurisdiction over 
the site of the work each permit required by the State Building Code and any 
other State or local law or local ordinance or regulation applicable to the work. 
A permit shall be in writing and shall contain a provision that the work done 
shall comply with the State Building Code and all other applicable State and 
local laws and local ordinances and regulations. No permit may be issued 
unless the plans and specifications are identified by the name and address of 
the author thereof; and if the General Statutes of North Carolina require that 
plans for certain types of work be prepared only by a registered architect or 
registered engineer, no permit may be issued unless the plans and 
specifications bear the North Carolina seal of a registered architect or of a 
registered engineer. If a provision of the General Statutes of North Carolina or 
of any ordinance requires that work be done by a licensed specialty contractor 
of any kind, no permit for the work may be issued unless the work is to be 
performed by such a duly licensed contractor. Violation of this section 
constitutes a misdemeanor. (1969, c. 1066, s. 1; 19738, c. 822, s. 1.) 


§ 153A-358. Time limitations on validity of permits. — A permit issued 
pursuant to G.S. 153A-357 expires six months, or any lesser time fixed by 
ordinance of the county, after the date of issuance if the work authorized by 
the permit has not commenced. If after commencement the work is 
discontinued for a period of 12 months, the permit therefor immediately 
expires. No work authorized by a permit that has expired may thereafter be 
performed until a new permit has been secured. (1969, c. 1066, s. 1; 1978, c. 822, 
gy 


§ 153A-359. Changes in work. — After a permit has been issued, no change 
or deviation from the terms of the application, the plans and specifications, or 
the permit, except if the change or deviation is clearly permissible under the 
State Building Code, may be made until specific written approval of the 
proposed change or deviation has been obtained from the inspection 
department. (1969, c. 1066, s. 1; 1973, c. 822, s. 1.) 


§ 153A-360. Inspections of work in progress. — As the work pursuant to a 
permit progresses, local inspectors shall make as many inspections of the work 
as may be necessary to satisfv them that it is being done according to the 
provisions of the applicable State and local laws and local ordinances and 
regulations and of the terms of the permit. In exercising this power, each 
member of the inspection department has a right, upon presentation of proper 
credentials, to enter on any premises within the territorial jurisdiction of the 
department at any reasonable hour for the purposes of inspection or other 
enforcement action. (1969, c. 1066, s. 1; 1973, c. 822, s. 1.) 


§ 153A-361. Stop orders. — Whenever a building or part thereof is being 
demolished, constructed, reconstructed, altered, or repaired in a hazardous 
manner, or in substantial violation of a State or local building law or local 
building ordinance or regulation, or in a manner that endangers life or 
property, the appropriate inspector may order the specific part of the work 
that is in violation or that presents such a hazard to be immediately stopped. 
The stop order shall be in writing and directed to the person doing the work, 
and shall state the specific work to be stopped, the specific reasons for the 
stoppage, and the conditions under which the work may be resumed. The 
owner or builder may appeal from a stop order to the North Carolina 
Commissioner of Insurance within five days after the day the order is issued. 
The owner or builder shall give to the Commissioner of Insurance written 
notice of appeal, with a copy to the local inspector. The Commissioner shall 
promptly conduct a hearing at which the appellant and the inspector shall be 
permitted to submit relevant evidence, and the Commissioner shall rule on the 
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appeal as expeditiously as possible. Pending the ruling by the Commissioner of 
Insurance on an appeal, no further work may take place in violation of a stop 
order. Violation of a stop order constitutes a misdemeanor. (1969, c. 1066, s. 1 
19138, 522, 5. 1:) 


§ 153A-362. Revocation of permits. — The appropriate inspector may 
revoke and require the return of any permit by giving written notice to the 
permit holder, stating the reason for the revocation. Permits shall be revoked 
for any substantial departure from the approved application or plans and 
specifications, for refusal or failure to comply with the requirements of any 
applicable State or local laws or local ordinances or regulations, or for false 
statements or misrepresentations made in securing the permit. A permit 
mistakenly issued in violation of an applicable State or local law or local 
DesUe U6e or regulation also may be revoked. (1969, c. 1066, s. 1; 1973, c. 822, s. 

- 


§ 153A-363. Certificates of compliance. — At the conclusion of all work 
done under a permit, the appropriate inspector shall make a final inspection. If 
he finds that the completed work complies with all applicable State and local 
laws and local ordinances and regulations and with the terms of the permit, he 
shall issue a certificate of compliance. No new building or part thereof may be 
occupied, no addition or enlargement of an existing building may be occupied, 
and no existing building that has been altered or removed may be occupied 
until the inspection department has issued a certificate of compliance. A 
temporary certificate of compliance may be issued permitting occupancy for a 
stated period of specified portions of the building that the inspector finds may 
safely be occupied before completion of the entire building. Violation of this 
section constitutes a misdemeanor. (1973, c. 822, s. 1.) 


b 


§ 153A-364. Periodic inspections for hazardous or unlawful conditions. 
— The inspection department shall make periodic inspections, subject to the 
board of commissioners’ directions, for unsafe, unsanitary, or otherwise 
hazardous and unlawful conditions in buildings within its territorial 
jurisdiction. In addition, it shall make any necessary inspections when it has 
reason to believe that such conditions may exist in a particular building. In 
exercising these powers, each member of the inspection department has a 
right, upon presentation of proper credentials, to enter on any premises within 
the territorial jurisdiction of the department at any reasonable hour for the 
purposes of inspection or other enforcement action. (1969, c. 1066, s. 1; 1978, ¢. 
rep oie Ly 


§ 153A-365. Defects in buildings to be corrected. — If a local inspector 
finds any defect in a building, or finds that the building has not been 
constructed in accordance with the applicable State and local laws and local 
ordinances and regulations, or finds that a building because of its condition is 
dangerous or contains fire-hazardous conditions, he shall notify the owner or 
occupant of the building of its defects, hazardous conditions, or failure to 
comply with law. The owner and the occupant shall each immediately remedy 
the defects, hazardous conditions, or violations of law in the property each 
owns. (1969, 'c. 1066, s. 1; 1973; c. 822) s. 1.) 


§ 153A-366. Unsafe buildings condemned. — The inspector shall condemn 
as unsafe each building that appears to him to be especially dangerous to life 
because of its liability to fire, bad conditions of walls, overloaded floors, 
defective construction, decay, unsafe wiring or heating system, inadequate 
means of egress, or other causes; and he shall affix a notice of the dangerous 
character of the building to a conspicuous place on its exterior wall. (1969, c. 
obeys NIs1973 ic 822) sei) 


§ 153A-367. Removing notice from condemned building. — If a person 
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removes a notice that has been affixed to a building by a local inspector and 
that states the dangerous character of the building, he is guilty of a 
misdemeanor. (1969, c. 1066, s. 1; 1973, c. 822, s. 1.) 


§ 153A-368. Action in event of failure to take corrective action. — If the 
owner of a building that has been condemned as unsafe pursuant to G.S. 
153A-366 fails to take prompt corrective action, the local inspector shall by 
certified or registered mail to his last known address or by personal service 
give him written notice: 

(1) That the building is in a condition that appears to constitute a fire or 
safety hazard or to be dangerous to life, health, or other property; 

(2) That a hearing will be held before the inspector at a designated place 
and time, not later than 10 days after the date of the notice, at which 
time the owner is entitled to be heard in person or by counsel and to 
present arguments and evidence pertaining to the matter; and 

(3) That following the hearing, the inspector may issue any order to 
repair, close, vacate, or demolish the building that appears 
appropriate. 

If the name or whereabouts of the owner cannot after due diligence be 
discovered, the notice shall be considered properly and adequately served if a 
copy thereof is posted on the outside of the building in question at least 10 days 
before the day of the hearing and a notice of the hearing is published at least 
once not later than one week before the hearing. (1969, c. 1066, s. 1; 1973, c. 822, 
Silo) 


§ 153A-369. Order to take corrective action. — If, upon a hearing held 
pursuant to G.S. 153A-368, the inspector finds that the building is in a 
condition that constitutes a fire or safety hazard or renders it dangerous to life, 
health, or other property, he shall issue a written order, directed to the owner 
of the building, requiring the owner to remedy the defective conditions by 
repairing, closing, vacating, or demolishing the building or taking other 
necessary steps, within such period, not less than 60 davs, as the inspector may 
prescribe. (1969, c. 1066, s. 1; 1973, c. 822, s. 1.) 


§ 153A-370. Appeal; finality of order not appealed. — An owner who has 
received an order under G.S. 153A-369 may appeal from the order to the board 
of commissioners by giving written notice of appeal to the inspector and to the 
clerk within 10 days following the day the order is issued. In the absence of an 
appeal, the order of the inspector is final. The board of commissioners shall 
hear anv appeal within a reasonable time and may affirm, modify and affirm, 
or revoke the order. (1969, c. 1066, s. 1; 1973, c. 822, s. 1.) 


§ 153A-371. Failure to comply with order. If the owner of a building fails 
to comply with an order issued pursuant to G.S. 153A-369 from which no 
appeal has been taken, or fails to comply with an order of the board of 
commissioners following an appeal, he is guilty of a misdemeanor. (1969, c. 
LOGG esr 197T3 sch Se aeei 


§ 153A-372. Equitable enforcement. — Whenever a_ violation is 
denominated a misdemeanor under the provisions of this Part, the county, 
either in addition to or in lieu of other remedies, may initiate any appropriate 
action or proceeding to prevent, restrain, correct, or abate the violation or to 
prevent the occupancy of the building involved. (1969, COLOGG S119 Ta Go eee 
ial) 


§ 153A-373. Records and reports. — The inspection department shall keep 
complete, permanent, and accurate records in convenient form of each 
application received, each permit issued, each inspection and reinspection 
made, and each defect found, each certificate of compliance granted, and all 
other work and activities of the department. The department shall submit 
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periodic reports to the board of commissioners and to the Commissioner of 
Insurance as the board or the Commissioner may require. (1969, c. 1066, s. 1; 
1973, c. 822, s. 1.) 


§ 153A-374. Appeals. — Unless otherwise provided by law, any appeal from 
an order, decision, or determination of a member of a local inspection 
department pertaining to the State Building Code or any other State building 
law shall be taken to the Commissioner of Insurance or other official specified 
in G.S. 143-139, by filing a written notice with him and with the inspection 
department within 10 days after the day of the order, decision, or 
determination. Further appeals may be taken to the State Building Code 
Council or to the courts as provided by law. (1969, c. 1066, s. 1; 1973, c. 822, s 
1%) 


§ 153A-375. Establishment of fire limits. — A county may by ordinance 
establish and define fire limits in any area within the county and not within a 
city. The limits may include only business and industrial areas. Within any fire 
limits, no frame or wooden building or addition thereto may be erected, 
altered, repaired, or moved (either into the fire limits or from one place to 
another within the limits) except upon the permit of the inspection department 
and approval of the Commissioner of Insurance. The board of commissioners 
may make additional regulations necessary for the prevention, 
extinguishment, or mitigation of fires within the fire limits. (1969, c. 1066, s. 1; 
WiofCr.o22: Sil.) 


§§ 153A-376 to 153A-390: Reserved for future codification purposes. 


ARTICLE 19. 
Regional Planning Commissions. 


§ 153A-391. Creation; admission of new members. — Two or more 
counties, cities, or counties and cities may create a regional planning 
commission by adopting identical concurrent resolutions to that effect in 
accordance with the provisions and procedures of this Article. A county or city 
may join an existing regional planning commission with the consent of the 
existing member governments. 

The resolution creating a regional planning commission may be modified, 
amended, or repealed by the unanimous action of the member governments. 
(9b) cate2,. 8. 311 9720282228.) 


§ 153A-392. Contents of resolution. — The resolutions creating a regional 
planning commission shall : 

(1) Specify the name of the commission; 

(2) Establish the number of delegates to represent each member 
government, fix the delegates’ terms of office and the conditions, if 
any, for their removal, provide methods for filling vacancies, and 
prescribe the compensation and allowances, if any, to be paid to 
delegates; 

(3) Set out the method of determining the financial support that will be 
given to the commission by each member government; 

(4) Set out the budgetary and fiscal control procedures to be followed by 
the commission, which shall substantially comply with the Local 
Bavepninent Budget and Fiscal Control Act (Chapter 159, Subchapter 

). 
In addition the resolution may, but need not, contain rules and regulations for 
the conduct of commission business and any other matters pertaining to the 
organization, powers, and functioning of the commission that the member 
governments consider appropriate. (1961, c. 722, s. 3; 1973, c. 822, s. 1.) 
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§ 153A-393. Withdrawal from commission. — A member government may 
withdraw from a regional planning commission by giving at least two vears’ 
written notice to the other counties and cities involved. (1961, c. 722, s. 3; 1973, 
CineeaS ea 


§ 153A-394. Organization of the commission. — Upon its creation, a 
regional planning commission shall meet at a time and place agreed upon by 
the counties and cities involved. It shall organize by electing a chairman and 
any other officers that the resolution specifies or that the commission 
considers advisable. The commission may adopt bylaws for the conduct of its 
business. All commission meetings shall be open to the public. 

The chairman of the commission may appoint any committees authorized by 
the bylaws. Committee members need not be delegates to the commission. 
(1961 (cuieceses eis C822, S215} 


§ 153A-395. Powers and duties. — A regional planning commission may: 

(1) Apply for, accept, receive, and disburse funds, grants, and services 
made available to it by the State of North Carolina or any agency 
thereof, the federal government or any agency thereof, any unit of 
local government or any agency thereof, or any private or civic 
agency; 

(2) Employ personnel; 

(3) Contract with consultants; 

(4) Contract for services with the State of North Carolina, any other state, 
the United States, or any agency of those governments; 

(5) Study and inventory regional goals, resources, and problems; 

(6) Prepare and amend regional development plans, which may include 
recommendations for land use within the region, recommendations 
concerning the need for and general location of public works of re- 
gional concern, recommendations for economic development of the 
region, and any other relevant matters. 

(7) Cooperate with and provide assistance to federal, State, other regional, 
and local planning activities within the region; 

(8) Encourage local efforts toward economic development; 

(9) Make recommendations for review and action to its member 
governments and other public agencies that perform functions within 
the region; 

(10) Exercise any other power necessary to the discharge of its duties. 
(LOG I Chi zezeemoel 13.C, O22. S13) 


§ 153A-396. Fiscal affairs. — Each county and city having membership in 
a regional planning commission may appropriate to the commission revenues 
not otherwise limited as to use by law. Services of personnel, use of equipment 
and office space, and other services may be made available to a commission by 
its member governments as a part of their financial support. (1961, c. 722, s. 3; 
LOTS CeeZ2eans) 


§ 153A-397. Reports. — Each regional planning commission shall prepare 
and distribute to its member governments and make available to the public an 
annual report of its activities, including a financial statement. (1961, c. 722, s. 
B19 15, CaseacSe Ls) 


§ 153A-398. Regional planning and economic development commissions. 
— Two or more counties, cities, or counties and cities may create a regional 
planning and economic development commission by adopting identical 
concurrent resolutions to that effect. Such a commission has the powers 
granted by this Article and the powers granted by Chapter 158, Article 2. If 
such a commission is created, it shall maintain separate books of account for 
appropriations and expenditures made pursuant to this Article and for 
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appropriations and expenditures made pursuant to Chapter 158, Article 2. 
(1961, c. 722, s. 3; 1973, c. 822, s. 1.) 


§§ 153A-399, 153A-400: Reserved for future codification purposes. 


ARTICLE 20. 
Consolidation and Governmental Study Commissions. 


§ 153A-401. Establishment; support. — (a) Two or more counties or cities 
or counties and cities may by concurrent resolutions of their governing bodies 
establish a charter or governmental study commission as provided in this 
section: 

(1) Two or more counties that are contiguous or that lie within a 
continuous boundary may create a commission to study the 
consolidation of the counties or of one or more functions and services 
of the counties. 

(2) Two or more cities that are contiguous or that lie within a continuous 
boundary may create a commission to study the consolidation of the 
cities or of one or more functions and services of the cities.: 

(3) A county and one or more cities within the county may create a 
commission to study the consolidation of the county and the city or 
cities or of one or more of their functions and services. 

(b) A county or city that participates in the establishment of a commission 
pursuant to this Article may appropriate for the support of the commission 
any revenues not otherwise limited as to use by law. (1978, c. 822, s. 1.) 


§ 153A-402. Purposes of a commission. — A commission established 
pursuant to this Article may be charged with any of the following purposes: 

(1) To study the powers, duties, functions, responsibilities, and 
organizational structures of the counties or cities that established the 
commission and of other units of local government and public agencies 
within those counties or cities; 

(2) To prepare a report on its studies and findings; 

(3) To prepare a plan for consolidating one or more functions and services 
of the governments that established the commission; 

(4) To prepare drafts of any agreements or legislation necessary to effect 
the consolidation of one or more functions and services; 

(5) To prepare a plan for consolidating into a single government some or 
all of the governments that established the commission; 

(6) To prepare drafts of any legislation necessary to effect the plan of 
governmental consolidation; 

(7) To call a referendum, as provided in G.S. 153A-405, on the plan of 
governmental consolidation. (19738, c. 822, s. 1.) 


§ 153A-403. Content of concurrent resolutions. — The concurrent 
resolutions establishing a commission shall: 

(1) Set forth the purposes that are to be vested in the commission 
pursuant to G.S. 1538A-402; 

(2) Determine the composition of the commission, the manner of 
appointment of its members, and the manner of selection of its 
officers; 

(3) Determine the compensation, if any, to be paid to commission 
members; 

(4) Provide for the organizational meeting of the commission; 

(5) Set out the method for determining the financial support that will be 
given to the commission by each of the governments establishing the 
commission; 

(6) Set forth the date by which the commission is to complete its work; 
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(7) Set forth any other directions or limitations considered necessary. 
(ioianGroae: 5.214) 


§ 153A-404. Powers of a commission. — A commission established 
pursuant to this Article may: 

(1) Adopt rules and regulations for the conduct of its business; 

(2) Apply for, accept, receive, and disburse funds, grants, and services 
made available to it by the State of North Carolina or any agency 
thereof, the federal government or any agency thereof, any unit of 
local government, or any private or civic agency; 

(3) Employ personnel; 

(4) Contract with consultants; 

(5) Hold hearings in the furtherance of its business; 

(6) Take any other action necessary or expedient to the furtherance of its 
business. (1978, c. 822, s. 1.) 


§ 153A-405. Referendum; General Assembly action. — If authorized to do 
so by the concurrent resolutions that established it, a commission may call a 
referendum on its proposed plan of governmental consolidation. The 
referendum may be held on the same day as any other referendum or election 
in the county or counties involved, but may not otherwise be held during the 
period beginning 30 days before and ending 30 days after the day of any other 
referendum or election to be conducted by the board or boards of elections 
conducting the referendum and already validly called or scheduled by law. 

The proposition submitted to the voters shall be substantially in one of the 
following forms: 


(1). Shall oath Geo unit yee O lem eeh eet arr 0 ee and the County of 
sig ak Hh aheee sll ane be consolidated? 

(Z).ShallsthetGinye0 dae ete. < andthe: City Offiae eee 
be consolidated? 

(3) Shall the City of abe = alae be consolidated with the County of 


eS. wo. vo Fel (wtp Ne) wee er pases hier re 


If the proposition is to consolidate two or more counties or to consolidate two 
or more cities, to be approved it must receive the votes of a majority of those 
voting in each of the counties or cities, as the case may be. If the proposition is 
to consolidate one or more cities with a county, to be approved it must receive 
the votes of a majority of those voting in the referendum. In addition, no 
governmental consolidation may become effective until enacted into law by the 
General Assembly. (1973, c. 822, s. 1.) 


ARTICLE 21. 
§§ 153A-406 to 153A-420: Reserved for future codification purposes. 


ARTICLE 22. 
§§ 153A-421 to 153A-434: Reserved for future codification purposes. 


ARTICLE 23. 
Miscellaneous Provisions. 


§ 153A-435. Liability insurance; damage suits against a county 
involving governmental functions. — (a) A county may contract to insure 
itself and any of its officers, agents, or employees against liability for wrongful 
death or negligent or intentional damage to person or property or against 
absolute liability for damage to person or property caused by an act or 
omission of the county or of any of its officers, agents, or employees when 
acting within the scope of their authority and the course of their employment. 
The board of commissioners shall determine what liabilities and what officers, 
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agents, and employees shall be covered by any insurance purchased pursuant 
to this subsection. 

Purchase of insurance pursuant to this subsection waives the county's 
governmental immunity, to the extent of insurance coverage, for any act or 
omission occurring in the exercise of a governmental function. By entering into 
an insurance contract with the county, an insurer waives any defense based 
upon the governmental immunity of the county. 

(b) If a county has waived its governmental immunity pursuant to 
subsection (a) of this section, any person, or if he dies, his personal 
representative, sustaining damages as a result of an act or omission of the 
county or any of its officers, agents, or employees, occurring in the exercise of a 
governmental function, may sue the county for recovery of damages. To the 
extent of the coverage of insurance purchased pursuant to subsection (a) of this 
section, governmental immunity may not be a defense to the action. Otherwise, 
however, the county has all defenses available to private litigants in any action 
brought pursuant to this section without restriction, limitation, or other effect, 
whether the defense arises from common law or by virtue of a statute. 

Despite the purchase of insurance as authorized by subsection (a) of this 
section, the liability of a county for acts or omissions occurring in the exercise 
of governmental functions does not attach unless the plaintiff waives the right 
to have all issues of law or fact relating to insurance in the action determined 
by a jury. The judge shall hear and determine these issues without resort to a 
jury, and the jury shall be absent during any motion, argument, testimony, or 
announcement of findings of fact or conclusions of law relating to these issues 
unless the defendant requests a jury trial on them. (1955, c. $11, s. 1; 1978, ¢. 
pda.) 

Governmental Immunity. — Where a 
county is covered by a policy of liability 
insurance, the question of governmental 
immunity from suit from injuries caused by 


Jurisdiction of Federal Courts. — Former § 
153-9(44), similar to this section, provided that 
the injured person could sue “in any court of 
competent jurisdiction in such county.” It was 


alleged negligence does not arise with reference 
to the validity of a judgment of nonsuit. Cook v. 
County of Burke, 272 N.C. 94, 157 S.E.2d 611 
(1967). 

Immunity Is Not Waived as to Employees 
and Premises Not Included in Policy. — A 
policy of insurance affording protection to a 
county against liability caused by negligence of 
named personnel and employees of the county 
and covering listed and described premises does 
not waive the county’s governmental immunity 
for negligence in the operation of a public 
library when the employees of the library and 
library premises are not included in the policy. 
Seibold v. City of Kinston, 268 N.C. 615, 151 
S.E.2d 654 (1966). 

Falling on Public Walk within Courthouse 
Grounds. — The liability of a county for 
injuries sustained by a pedestrian falling on a 
public walk within the courthouse grounds is no 
more extensive than the liability of a city to a 
pedestrian falling upon a public sidewalk 
maintained by the city. Cook v. County of 
Burke, 272 N.C. 94, 157 S.E.2d 611 (1967). 


held that this language did not attempt to limit 
jurisdiction to a State court in such county, nor 
to a court of such county; the United States 
District Court was a court of competent 
jurisdiction in the county. Knighton v. Johnston 
County, 330 F. Supp. 652 (E.D.N.C. 1971). 

Even if the legislative intent was to deprive 
the federal court of jurisdiction, it cannot do so. 
Federal jurisdiction cannot be defeated by a 
State statute prescribing the court in which the 
action is to be brought. Knighton v. Johnston 
County, 330 F. Supp. 652 (E.D.N.C. 1971). 

Complaint. — It is appropriate for the 
complaint to contain allegations regarding 
liability insurance and waiver of governmental 
immunity. Wilkie v. Henderson County, 1 N.C. 
App. 155, 160 S.E.2d 505 (1968). 

Protection against prejudice is afforded by 
providing that no part of the pleadings relating 
to liability insurance shali be read or mentioned 
in the presence of the trial jury. Wilkie v. 
Henderson County, 1 N.C. App. 155, 160 S.E.2d 
505 (1968). 


§ 153A-436. Photographic reproduction of county records. — (a) A county 
may provide for the reproduction, by photocopy, photograph, microphotograph, 
or any other method of reproduction that gives legible and permanent coples, 
of instruments, documents, and other papers filed with the register of deeds 
and of any other county records. The county shall keep each reproduction of an 
instrument, document, paper, or other record in a fire-resistant file, vault, or 
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similar container. If a duplicate reproduction is made to provide a 
security-copy, the county shall keep the duplicate in a fire-resistant file, vault, 
or similar container separate from that housing the principal reproduction. 

If a county has provided for reproducing records, any custodian of public 
records of the county may cause to be reproduced any of the records under, or 
coming under, his custody. 

(b) If a county has provided for reproducing some or all county records, the 
custodian of any instrument, document, paper, or other record may permit it to 
be removed from its regular repository for up to 24 hours in order to be 
reproduced. An instrument, document, paper or other record may be removed 
from the county in order to be reproduced. The board of commissioners may 
permit an instrument, document, paper, or other record to be removed for 
longer than 24 hours if a longer period is necessary to complete the process of 
reproduction. 

(c) The original of any instrument, document, or other paper received by the 
register of deeds and reproduced pursuant to this Article shall be filed, 
maintained, and disposed of in accordance with G.S. 161-17 and G.S. 121-5. The 
original of any other county record that is reproduced pursuant to this Article 
may be kept by the county or disposed of pursuant to G.S. 121-5. 

(d) If an instrument, document, or other paper received by the register of 
deeds is reproduced pursuant to this Article, the recording of the reproduction 
is a sufficient recording for all purposes. . 

(e) A reproduction, made pursuant to this Article, of an instrument, 
document, paper, or other record is as admissible in evidence in any judicial or 
administrative proceeding as the original itself, whether the original is extant 
or not. An enlargement or other facsimile of the reproduction is also admissible 
in evidence if the original reproduction is extant and available for inspection 
under the direction of the court or administrative agency. (1945, c. 286, ss. 1-7; 
C. 944°°1951- ci 19sS41=621903, c. 675, Ss. 23°24 1951, © scaly Se adi eee 
Ls) 


§ 153A-437. Assistance to historical organizations. — (a) A county or city 
may appropriate revenues not otherwise limited as to use by law to a local 
historical or preservation society, museum, or other similar organization. 
Before such an appropriation may be made, the recipient organization shall 
adopt and present to the county or city a resolution requesting the funds and 
describing the intended use of the funds. The funds may be used for preserving 
historic sites, buildings, structures, areas, or objects; for recording and 
publishing materials relating to the history of the area; for establishing or 
maintaining historical museums or projects; for paying salaries of personnel 
employed in such museums or projects; for the costs of acquiring, recording, 
and maintaining materials and equipment; and for any other purposes that are 
approved by the county or city and that contribute to the preservation of 
historic sites, buildings, structures, areas, or objects, or historic materials. The 
ordinance making the appropriation shall state specifically what the 
appropriation is to be used for, and the governing board of the county or city 
shall require that the recipient account for the apprepriation at the close of the 
fiscal year. 

(b) A county or city, a board of education, or the board of trustees of a public 
library may make available space in a building under its control to a local 
historical society, historical museum, or other historical organization. 

(c) This section is supplemental to and does not supersede any other law. 
(199090860371) .SS led ODF 5G e30801973, C822, Sele) 


§ 153A-438. Beach erosion control and flood and hurricane protection 
works. — A county may appropriate revenues not otherwise limited as to use 
by law to finance the acquisition, construction, reconstruction, extension, 


684 


§ 1538A-439 CH. 153A. COUNTIES § 1538A-445 


maintenance, improvement, or enlargement of groins, jetties, dikes, moles 
walls, sand dunes, vegetation, or other ty pes of works or improvements that 
are designed for controlling beach erosion, for protection from hurricane 
floods, or for preserving or restoring facilities and natural features that afford 
protection to the beaches and other land areas of the county and to the life and 
property of the county. (1965, c. 307, s. 1; 1971, c. 1159, s. 3; 1973, c. 822, s. 1.) 


§ 153A-439. Support of extension activities; personnel rules for 
extension employees. — A county may support the work of the North 
Carolina Agricultural Extension Service and for these purposes may 
appropriate revenues not otherwise limited as to use by law. 

If a county adopts rules and regulations concerning annual leave, sick leave, 
hours of employ ment, and holidays that apply to county employees generally, 
these rules and regulations apply to county extension employees. Otherwise, 
the rules and regulations adopted by the North Carolina Agricultural 
Extension Service concerning these matters apply to county extension 
employees. (1911 cols Geo we 1291) 901 CaLo0d Sub ella, coe. 8, 1.) 


§ 153A-440. Promotion of soil and water conservation work. — A county 
may cooperate with and support the work of the Federal Soil Conservation 
Service and the State and local soil and water conservation agencies and 
districts and for these purposes may appropriate revenues not otherwise 
limited as to use by law. (1959, c. 1213; 1961, cc. 266, 290, 301, 579, 581, 582, 584, 
656, 693, 705, 809, 1126; 1963, cc. 290, 701: 1965, Cc 531, 702: 1967, G 319: 1969, ¢. 
Pee aC mas CuLUUG Seibel (onGeOauc.s.L el 


§ 153A-441. County surveyor. — A county may appoint a person registered 
as a land surveyor pursuant to Chapter 89 ¢ as county surveyor. (Const., art. 7, s. 
VA OV oes Ob Ue) Ss loao.Ld09,.C. cores l 11015. o2e,-sa1s) 


§ 153A-442. Animal shelters. — A county may establish, equip, operate, 
and maintain an animal shelter or may contribute to the support of an animal 
shelter, and for these purposes may appropriate funds not otherwise limited as 
to use by law. (1978, c. 822, s. 1.) 


§ 153A-443. Redesignation of site of ‘‘courthouse door,’’ etc. — If a 
county determines that the traditional location of the “courthouse,” the 
“courthouse door,” the ‘courthouse bulletin board” or the “courthouse steps” 
has become inappropriate or inconvenient for the doing of any act or the 
posting of any notice required by law to be done or posted at such a site, the 
county may by ordinance designate some appropriate or more convenient 
location for the site. The board of commissioners shall cause such an ordinance 
to be published at least once within 30 days after the day it is adopted and shall 
cause a copy of it to be posted for 60 days at the traditional location. (1978, c. 
Bec te) 


§ 153A-444. Parks and recreation. — A county may establish parks and 
provide recreational programs pursuant to Chapter 160A, Article 18. (1978, c. 
Cer AES) 


§ 153A-445. Miscellaneous powers found in Chapter 160A. — (a) A county 
may take action under the following provisions of Chapter 160A: 
(1) Chapter 160A, Article 20, Part 1. — Joint Exercise of Powers. 
(2) Chapter 160A, Article 21 [Article 20], Part 2. — Regional Councils of 
Governments. 
(3) G.S. 160A-487. — Financial support for rescue squads. 
(4) G.S. 160A-488. — Art galleries and museums. 
(5) G.S. 160A-489. — Human relations programs. 
(b) This section is for reference only, and the failure of any section of 
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Chapter 160A to appear in this section does not affect the applicability of that 


section to counties. (1973, c. 822, s. 1.) 


Editor’s Note. — The reference to Article 21 
in subdivision (2) of this section should be to 


Article 20, and the reference to § 160A-489 in 
subdivision (5) should be to § 160A-492. 
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Chapter 154. 
County Surveyor. 


§§ 154-1, 154-2: Repealed by Session Laws 1973, c. 822, s. 5, effective 
February 1, 1974. 

Cross References. — As to the effect of the provisions as to county surveyors, see § 
repeal, see the Editor’s note following the  153A-441. 
analysis to Chapter 153A. For present 


§ 154-3: Repealed by Session Laws 1969, c. 1003, s. 8. 
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Chapter 155. 
County Treasurer. 
§§ 155-1 to 155-8: Repealed by Session Laws 1971, ¢. 780, s. 34. 


Cross Reference. — See the note catchlined 
“Revision of Chapter” following the analysis to 
Chapter 159. 
§ 155-9: Repealed by Session Laws 1953, c. 973, s. 3. 
§§ 155-10 to 155-14: Repealed by Session Laws 1971, c. 780, s. 34. 
§ 155-15: Repealed by Session Laws 1953, ¢c. 973, s. 3. 


§§ 155-16 to 155-18: Repealed by Session Laws 1971, ¢c. 780. 
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Drainage. 
SUBCHAPTER I. DRAINAGE BY 
INDIVIDUAL OWNERS. 
Article 1. 
Sec. 
Jurisdiction in Clerk of Superior 156-32. 
Court. 
156-33. 
Part 1. Petition by Individual Owner. ; 
Name of proceeding. 156-34 
Petition filed; commissioners ap- y5¢ 95, 
pointed. — 156-36. 
Duty of commissioners. 
Report and confirmation; easement 


156-5. 
156-6. 


156-7. 


156-3. 
156-9. 


156-10. 
156-11. 
156-12. 
156-13. 


156-14. 
156-15. 


156-16. 


156-17. 


156-18. 
156-19. 


156-20. 


156-21. 


156-22. 


156-23. 
156-24. 
156-25. 


CH. 156. DRAINAGE 


Chapter 156. 


acquired; exceptions. 

W idth of right-of-way for repairs. 

Right of owner to fence; entry for 
repairs. 

Earth for construction of dam; removal 
of dam. 

Earth from canal removed or leveled. 

No drain opened within 30 feet. 

Right to drain into canal. 

Expense of repairs apportioned. 

Notice of making repairs. 

Judgment against owner in default; 
lien. 

Subsequent owners bound. 


Amount of contribution for repair 
ascertained. 
Petition by servient owner against 


dominant owner. 
Commissioners to examine lands and 
make report. 
Cost of repairs enforced by judgment. 
Obstructing canal or ditch dug under 


agreement. 
Right of dominant owner to repair. 
Canal maintained for seven years 


presumed a necessity; drainage 
assessments declared liens. 
Supplemental assessments to make up 
deficiency; vacancy appoint- 
ments of assessment jurors. 
Easement of drainage surrendered. 
Obstructing drain cut by consent. 
Protection of canals, ditches, 
natural drains. 


and 


Part 2. Petition under Agreement 


156-26. 
156-27. 


156-28. 
156-29. 


156-30. 
156-31. 


for Construction. 


Procedure upon agreement. 
Recovery for benefits; payment 
damages. 

to landowners; 
made by viewers. 
Report filed; appeal and jury trial. 
Confirmation of report. 
Payment in installments. 


of 


Notice assessments 
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Article 2. 


Jurisdiction in County 
Commissioners. 


Petition filed; board appointed; refusal 
to serve misdemeanor. 


Duty of board; refusal to comply with 
their requirements. misde- 
meanor. 


Report filed. 
Owners to keep ditch open. 
Compensation of board. 


SUBCHAPTER IT. DRAINAGE BY 


156-39. 
156-40. 
156-41. 
156-42. 


156-43. 


CORPORATION. 
Article 3. 


Manner of Organization. 


. Petition filed in superior court. 
. Commissioners appointed; report 
required. 


Surveyor employed. 

Confirmation of report. 

Proprietors become a corporation. 

Organization; corporate name, officers 
and powers. 


Incorporation of canal already 
constructed; commissioners; re- 
ports. 

Article 4. 


Rights and Liabilities in the 
Corporation. 


-44. Shares of stock annexed to land. 


5. Shareholders to pay assessments. 


-46. Payment of dues entitles to use of 


156-47. 
156-48. 
. Dissolution of corporation. 
156-50. 
156-51. 


156-54. 
156-55. 
156-56. 
156-57. 
156-58. 
156-59. 


canal. 
Rights of infant owners protected. 
Compensation for damage to lands. 


Laborer’s lien for work on canal. 
Penalty for nonpayment of 
ments. 


assess- 


52. Corporation authorized to issue bonds. 
. Payment of bonds enforced. 


SUBCHAPTER III. DRAINAGE 
DISTRICTS. 


Article 5. 
Establishment of Districts. 


Jurisdiction to establish districts. 
Venue; special proceedings. 

Petition filed. 

Bond filed and summons issued. 
Publication in case of unknown owners. 
Board of viewers appointed by clerk. 


CH. 156. DRAINAGE 


Sec. 

156-60. Attorney for petitioners. 

156-61. Estimate of expense and manner of 
payment; advancement of funds 
and repayment from assess- 
ments. 

156-62. Examination of lands and preliminary 
report. 

156-63. First hearing of preliminary report. 

156-64. Notice of further hearing. 

156-65. Further hearing, and district estab- 
lished. 

156-66. Right of appeal. 

156-67. Condemnation of land. 

156-68. Complete survey ordered. 

156-69. Nature of the survey; conservation and 


replacement of fish and wildlife 
habitat; structures to control 
and store water. 

156-70. Assessment of damages. 

156-70.1. When title deemed acquired for 
purpose of easements. or 
rights-of-way; notice to land- 
owner; claim for compensa- 
tion; appeal. 

Classification of lands and benefits. 

Extension of time for report. 

Final report filed; notice of hearing. 

Adjudication upon final report. 

Appeal from final hearing. 

Compensation of board of viewers. 

156-77. Account of expenses filed. 

156-78. Drainage record. 

156-78.1. Municipalities. 


Article 6. 


156-71. 
156-72. 
156-73. 
156-74. 
156-75. 
156-76. 


Drainage Commissioners. 


156-79. Election and organization under 
original act. 

156-80. Name of districts. 

156-81. Election and organization under 


amended act. 

156-31.1. Treasurer. 

156-82. Validation of election of members of 
drainage commission. 

156-82.1. Duties and powers of the board of 
drainage commissioners. 


Article 7. 
Construction of Improvement. 


156-83. 
156-84. 


Superintendent of construction. 
Letting contracts. 


156-85. Monthiy estimates for work and 
payments thereon; final pay- 
ment. 

156-86. Failure of contractors; reletting. 


156-87. Right to enter upon lands; removal of 
timber. 

Drainage across public or private ways. 

Drainage across railroads; procedure. 

Notice to railroad. 


Manner of construction across railroad. 


156-88. 
156-89. 
156-90. 
156-91. 


Sec. 


156-92. Control drainage 


and repairs by 
commissioners. 


156-93. Construction of lateral drains. 


Article 7A. 
Maintenance. 


156-93.1. Maintenance assessments and con- 
tracts; engineering assistance, 
construction equipment, etc.; 
joint or consolidated main- 
tenance operations; water re- 
tardant structures; borrowing 
in anticipation of revenue. 


Article 7B. 


Improvement, Renovation, Enlarge- 
ment and Extension of Canals, 
Structures and Boundaries. 


156-93.2. Proceedings for improvement, reno- 
vation and extension of canals, 
structures and equipment. 

156-93.3. Extension of boundaries. 

156-93.4. Coordination of proceedings under §&§ 
156-93.2 and 156-93.3. 

156-93.5. Assessments and bonds for improve- 

® ment, renovation, enlargement 
and extension. 

156-93.6. Rights-of-way and easements for 
existing districts. 

156-93.7. Existing districts may act together to 
extend boundaries within water- 
shed. 


Article 8. 


Assessments and Bond Issue. 


156-94. Tota! cost for three years ascer- 
tained. 

156-95. Assessment and payment; notice of 
bond issue. 

156-96. Failure to pay deemed consent to 
bond issue. 


156-97. Bonds issued. 

156-97.1. Issuance of assessment anticipation 
notes. 

156-98. Form of bonds 
assessment. 

156-99. Application of funds; holder’s remedy. 

156-100. Sale of bonds. 

156-100.1. Sale of assessment 
notes. 

156-100.2. Payment of assessments 
become liens after 
bond issue. 

156-100.3. Sinking fund. 

156-101. Refunding bonds issued. 

156-102. Drainage bonds received as deposits. 

156-103. Assessment rolls prepared. 

156-104. Application of amendatory provisions 


and notes; excess 


anticipation 


which 
original 
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of certain sections; amendment 
or reformation of proceedings. 

156-105. Assessment lien; collection; sale of 
land. 

156-106. Assessment not collectible out of 
other property of delinquent. 

156-107. Sheriff in good faith selling property 
for assessment not liable for 
irregularity. 

156-108. Receipt books prepared. 

156-109. Receipt books where lands in two or 

. more counties. 
156-110. Authority to collect arrears. 
156-111. Sheriff to make monthly settlements; 


penalty. 

156-112. Duty of treasurer to make payment; 
penalty. 

156-113. Fees for collection and _ disburse- 
ment. 


156-114. Conveyance of land; change in 
assessment roll; procedure. 

156-115. Warranty in deed runs to purchaser 
who pays assessment. 

156-116. Modification of assessments. 

156-117. Subdistricts formed. 

156-118 to 156-120. [Repealed.] 

156-121. Redress to dissatisfied landowners. 

156-122. Increase to extinguish debt. 

156-128. Proceedings as for original bond issue. 

156-124. No drainage assessments for original 
object may be levied on 
property when once paid in full. 

156-124.1. [Repealed.] 


Article 9. 


Adjustment of Delinquent 
Assessments. 


156-125. Adjustment by board of commis- 
sioners authorized. 

156-126. Extension of adjusted installments. 

156-127. Special fund set up; distribution of 
collections. 

156-128. Approval of adjustments by Local 
Government Commission. 
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Sec. 
156-129. Amount of assessments limited; 
reassessments regulated. 


Article 10. 
Reports of Officers. 


Drainage commissioners to 
statements. 

Annual report. 

Penalty for failure. 

Auditor appointed; duties; compensa- 
tion. 

Duties of the auditor. 


Article 11. 


156-130. make 
156-131. 
156-132. 
156-133. 


156-134. 


General Provisions. 


156-135. Construction of drainage law. 

156-135.1. Investment of surplus funds. 

156-136. Removal of officers. 

156-137. Local drainage laws not affected. 

156-138. Punishment for violating law as to 
drainage districts. 

156-138.1. Acquisition and disposition of lands; 
lease to or from federal or State 
government or agency thereof. 

156-138.2. Meaning of “majority of resident 
landowners” and “owners of 
three fifths of land area.” 

156-138.3. Notice. 

156-138.4. Procedures to be followed in con- 
nection with drainage projects 
that involve channelization. 


SUBCHAPTER IV. DRAINAGE 
BY COUNTIES. 


Article 12. 
Protection of Public Health. 


156-139. Cleaning and draining of streams, etc., 
under supervision of govern- 
mental agencies. 

156-140. Tax levy. 

156-141. Article applicable to certain counties 
only. 


SUBCHAPTER I. DRAINAGE BY INDIVIDUAL OWNERS. 
ARTICLE 1. 


Jurisdiction in Clerk of Superior Court. 


Part 1. Petition by Individual Owner. 


© 


shall be the same as prescribe 


§ 156-1. Name of proceeding. — The proceeding under this Subchapter 
in the Chapter Eminent Domain, Article 2, 


Condemnation Proceedings. (Code, s. 13824; Rev., s. 4028; C.S., s. 5260.) 


Local Modification. — Alexander, Littie 
River Drainage District: Pub. Loc. 1927, c. 484; 
Iredell: Pub. Loc. 1937, c. 591; Pasquotank: Pub. 
Loc. 1923, c. 181; Pub. Loc. 1927, c. 264; Pub. 
Loc. 1929, c. 471; Robeson: Pub. Loc. 1927, c. 


197; Rowan: Pub. Loc. 1937, 
vires DUG, OG uel oe 1. 
Washington: Pr. 1921, c. 149. 

Cross Reference. — As to condemnation 
proceedings, see § 40-11 et seq. 


ec. 591, 592; 
336; city of 
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Editor’s Note. — For note on disposition of Make Assessments Applicable Only to 
diffused surface waters in North Carolina, see Section Benefited. — Where proposed 
47 N.C.L. Rev. 205 (1968). improvements and repairs will primarily 


Constitutionality. — The laws codified as 
this and the following sections of this Chapter, 
are constitutional. Sanderlin v. Luken, 152 N.C. 
738, 68 S.E. 225 (1910); Forehand v. Taylor, 155 
N.C. 353, 71 S.E. 433 (1911). They come within 
the power of the State for police regulations. 
Winslow v. Winslow, 95 N.C. 24 (1886). See 
Porter v. Armstrong, 139 N.C. 179, 51 S.E. 926 
(1905). 

Various Statutes Harmonized. — While the 
various’ statutes for the drainage of 
swamplands in Eastern North Carolina have 
not the same provisions in all respects, they 
have been collected and are to be found in this 
Chapter and should be construed to harmonize, 
and constitute, with such variations, a system 
of drainage laws for the State. Adams v. 
Joyner, 147 N.C. 77, 60 S.E. 725 (1908); Sawyer 
Canal Co. v. Keys, 234 N.C. 360, 67 S.E.2d 259 
(1951). 

Statutes Provide Flexible Procedure. — 
The statutes authorizing the _ creation, 
maintenance and improvements of drainage 
districts provide flexible procedure which may 
be modified and molded by decrees from time 
to time to promote the beneficial objects sought 
by the creation of the district, subject to the 
restrictions that there should be no material 
change nor any change that would impose 
additional costs upon landowners except to the 
extent of benefits to them. In re Lyon Swamp 
Drainage & Levee Dist., 228 N.C. 248, 45 S.E.2d 
130 (1947). 

Commissioners May Issue Bonds and 


§ 156-2. Petition filed; commissioners appointed. 


~ improvements 


benefit lands embraced in one section of a 
drainage district and would be of no substantial 
benefit to landowners in another section 
thereof, the drainage commissioners have 
power under statutory authority to issue bonds 
and make assessments applicable only to the 
section benefited. In re Lyon Swamp Drainage 
& Levee Dist., .228N.Gie 245 e4be5:.2d? 130 
(1947). 

The correct procedure to secure additional 
authority for proper maintenance’ and 
in a drainage district is by 
motion or petition in the original cause. In re 
Lyon Swamp Drainage & Levee Dist., 228 N.C. 
248, 45 S.E.2d 130 (1947). 

Right to Condemn. — The right of the State 
to condemn land for drains rests on the same 
foundation as its right in cases of public roads, 
mills, railroads, schoolhouses, ete. Norfleet v. 
Cromwell, 70 N.C..634 (1874). 

The right to drain through the banks of a 
natural watercourse is exactly similar in 
character to the right to construct dykes or 
levees to keep their excessive waters from 
overflowing the adjacent lands, a right which 
has been recognized in the legislation of all 
countries from the most ancient times. 
Sanderlin v. Luken, 152 N.C. 738, 68 S.E. 225 
(HOTU, 

Stated in Sawyer Canal Co. v. Keys, 232 N.C. 
664, 62 S.E.2d 67 (1950). 

Cited in Chappell v. Winslow, 258 N.C. 617, 
129 S.E.2d 101 (1963); Taylor v. Askew, 17 N.C. 
App. 620, 195 S.E.2d 316 (1978). 


Any person owning 





pocosin, swamp, or flatlands, or owning lowlands subject to inundation, which 
cannot be conveniently drained or embanked so as to drain off or dam out the 
water from such lands, except by cutting a canal or ditch, or erecting a dam 
through or upon the lands of other persons, may by petition apply to the 
superior court of the county in which the lands sought to be drained or 
embanked or some part of such lands lie, setting forth the particular 
circumstances of the case, the situation of the land to be drained or embanked, 
to what outlet and through whose lands he desires to drain, or on what lands he 
would erect his dam, and who are the proprietors of such lands; whereupon a 
summons shall be served on each of the proprietors, and, on the hearing of the 
petition the court shall appoint three persons as commissioners, who shall be 
duly sworn to do justice between the parties. (1795, c. 436, P. R.; 1852, ¢. 57, ss. 
a2 Re Cz c 40's. 1 Coders sot? Rev. sralou@e. woe ocode 


The clerk of the superior court has 
jurisdiction of a proceeding to obtain a right of 
drainage over the land of an _ adjoining 
landowner, and to assess damages, etc. Durden 
v. Simmons, 84 N.C. 555 (1881). 

Formerly the law required the appointment 
of disinterested freeholders as commissioners 
in a proceeding to obtain a right of drainage 


over the lands of an adjoining landowner. 
Durden v. Simmons, 84 N.C. 555 (1881). 

This Chapter, and the amendments 
thereto, are the charts which should guide 
the commissioners, and their decisions, 
findings and report should conform thereto. 
Porter v. Armstrong, 139 N.C. 179, 51 S.E. 926 
(1905). 
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Appeal. — An order in a drainage proceeding 
directing matters proper for the determination 
of the commissioners to be referred to a jury is 
appealable. Porter v. Armstrong, 134 N.C. 447, 
46 S.E. 997 (1904). 

Artificial Outlets. — This Chapter applies 
only to artificial outlets made over the land of 
another to reach a natural watercourse. Mizell 
v. McGowan, 129 N.C. 93, 39 S.E. 729 (1901). 

Readjustment. — When the rights and 
duties of adjoining landowners as to drainage in 
a certain canal have been determined under 
this Chapter, and judgment _— entered, 
proceedings subsequently brought for the 
purpose of readjustment, owing to change of 
ownership and partition, etc., are in effect a 
motion in the cause, in which the judgment, 
unlike a final judgment, is not conclusive; 
and the cause can be brought forward from 
time to time, upon notice to the parties, and 
further decrees made to conform to the exigen- 
cies and changes which may arise. Staton 
v. Staton, 148 N.C. 490, 62 S.E. 596 (1908); 
Sawyer Canal Co. v. Keys, 234 N.C. 360, 67 
§.E.2d 259 (1951). 

Jury Question. — See Heirs at Law of 
Collins v. Heirs at Law of Haughton, 26 N.C. 
420 (1844). 

Joint Petition. — Two or more separate 
proprietors cannot sustain a joint petition for a 
ditch to drain their lands, without alleging that 
a common ditch would drain the lands of all the 
petitioners. Shaw v. Burfoot, 53 N.C. 344 (1861). 

Diversion of Water. — Water cannot be 
diverted from its natural course so as to 
damage another, but it may be increased and 
accelerated. Hocutt v. Wilmington & W.R.R., 
124 N.C. 214, 32 S.E. 681 (1899); Mizell v. 
McGowan, 125 N.C. 489, 34 S.E. 538 (1899); 
Lassiter v. Norfolk & C.R.R., 126 N.C. 509, 36 
S.E. 48 (1900); Mizell v. McGowan, 129 N.C. 93, 
39 S.E. 729 (1901); Barcliff v. Norfolk S.R.R., 
168 N.C. 268, 84 8.E. 290 (1915). 

The owners of swamps, whose waters 
naturally flow into natural watercourses, can 
make such canals as are necessary to drain 
them of the water naturally flowing therein, 
although in doing so the flow of water in the 
natural watercourse is increased and 
accelerated so that the water is discharged on 
the land of an abutting owner. Mizell v. 
McGowan, 120 N.C. 134, 26 S.E. 783 (1897). 

Liability for Damages for Diversion. — 
Where a person diverts water from a stream by 
cutting a channel from it, and at a point lower 
down the stream turns it back into the old 
channel, and by its own momentum it is carried 
on to the lands of an adjoining owner, he is 
liable for damages. Briscoe v. Young, 131 N.C. 
386, 42 S.E. 893 (1902). 

One is liable for damages caused to the lands 


§ 156-3. Duty of commissioners. 
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of another by his diverting the natural flow of 
surface water thereto. Roberts v. Baldwin, 151 
N.C. 407, 66 S.E. 346 (1909). 

Surface waters should be drained so as to be 
carried off in the due course of nature. The 
upper proprietor is liable in damages to the 
land of the lower proprietor caused by water 
diverted by his ditches and not carried to a 
natural waterway. Briscoe v. Parker, 145 N.C. 
14, 58 S.E. 443 (1907). 

Landowner’s Remedy. — When the lands of 
the lower proprietor are damaged by the 
improper drainage of the upper proprietor, he 
may elect to bring an action for damages or 
proceed under this and the following sections. 
Briscoe v. Parker, 145 N.C. 14, 58 S.E. 443 
(1907). 

Setting Aside Former Judgment. — If a 
former judgment in a similar proceeding has 
not been pleaded in an action for drainage of 
lands, as an estoppel or res adjudicata, before 
final judgment, the party relying thereon must 
move the court within one year to set the 
judgment aside for excusable mistake or 
inadvertence. Adams v. Joyner, 147 N.C. 77, 60 
S.E. 725 (1908). 

Landowner Must Be Made Party. — An 
order by county commissioners (now superior 
court) appointing appraisers to assess the value 
of the benefits and damages which would 
accrue to the owner of land on account of a 
certain canal sought to be cut through his land, 
upon the petition of other parties, filed under 
the provisions of this Chapter, is void, unless 
said landowner be made a party to the petition. 
Gamble v. McCrady, 75 N.C. 509 (1876). 

Liability to Maintain Artificial Waterway 
Constructed for Temporary Purposes. — 
When an upper proprietor of lands constructs 
and maintains for his own use and advantage 
an artificial waterway or structure affecting 
the flow of water, without invading the rights 
of the lower proprietor, for a temporary 
purpose or a specific purpose which he may at 
any time abandon, the upper proprietor comes 
under no obligation to maintain the structure, 
though the incidental effect has been to confer 
a benefit on the lower tenant. Lake Drummond 
Canal & Water Co. v. Burnham, 147 N.C. 41, 60 
S.E. 650 (1908). 

Where separate owners have derived their 
lands subject to a drainage system placed 
upon the entire tract by the original owner, 
each one using the system must bear the costs 
of maintenance and repair required by the 
portion of the system on his own premises. 
Lamb v. Lamb, 177 N.C. 150, 98 8.E. 307 (1919). 

Quoted in Sawyer Canal Co. v. Keys, 232 
N.C. 664, 62 S.E.2d 67 (1950). 

Cited in In re Atkinson-Clark Canal Co., 231 
N.C. 131, 56 S.E.2d 442 (1949). 


The commissioners, or a majority of 


them, on a day of which each proprietor of land aforesaid is to be notified at 
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least five days, shall meet on the premises and view the lands to be drained or 
embanked, and the lands through or on which the drain is to pass or the 
embankment to be erected, and shall determine and report whether the lands 
of the petitioner can be conveniently drained or embanked except through or on 
the lands of the defendants or some of them; and if they are of opinion that the 
same cannot be conveniently done except through or on such lands, they shall 
decide and determine the route of the canal, ditch, or embankment, the width 
thereof, and the depth or height, as the case may be, and the manner in which 
the same shall be cut or thrown up, considering all the circumstances of the 
case, and providing as far as possible for the effectual drainage or embankment 
of the water from the petitioner’s land, and also securing the defendant’s lands 
from inundation, and every other injury to which the same may be probably 
subjected by such canal, ditch, or embankment; and they shall assess, for each 
of the defendants, such damage as in their judgment will fully indemnify him 
for the use of his land in the mode proposed; but in assessing such damages, 
benefits shall be deducted. (1795, c. 486, P. R.; 1852, c. 57, ss. 1, 2; R. C., ¢. 40, s. 
2; Code, s. 1298; Rev., s. 3984; CG. S.s. 5262.) 


Stated in Sawyer Canal Co. v. Keys, 232 N.C. 
664, 62 S.E.2d 67 (1950). 

Cited in Porter v. Armstrong, 134 N.C. 447, 
46 S.E. 997 (1904); In re Atkinson-Clark Canal 
Go:,:231 N.C7131, 56 Ss Eizd 4421s) 


Section Not Repealed. — Section 156-16, 
concerning the drainage of lowlands, does not 
expressly repeal this section, but leaves in 
operation such of the provisions as are not 
repugnant to such section. Worthington v. 
Coward, 114 N.C. 289, 19 S.E. 154 (1894). 


§ 156-4. Report and confirmation; easement acquired; exceptions. — The 
commissioners shall report in writing, under their hands, the whole matter to 
the court, which shall confirm the same, unless good cause be shown to the 
contrary; and on payment of the damages and cost of the proceedings the court 
shall order and decree that the petitioner may cut the canal or ditch, or raise 
the embankment in the manner reported and determined by the 
commissioners; and thereupon the petitioner shall be seized in fee simple of the 
easement aforesaid: Provided, that, without the consent of the proprietor, such 
canal, ditch, or embankment shall not be cut or raised through or on his yard or 
curtilage, nor be allowed when the same shall injure any mill, by cutting off or 
stopping the water flowing thereto; nor shall such dam be allowed so as to 
create a nuisance by stagnant water, or cut off the flow of useful springs or 
necessary streams of water, or stop any ditches of such proprietor when there 
is no freshet; (1795) ceAsbyss 2) PR. 1835) 6.7: 1852) G? OTaSS ad he eae Cee 
3; Code, $1299; Revats23955. GC. 9.8. 0263) 





Report of Commissioners Conclusive. — 
The report of commissioners appointed to 
condemn lands and assess damages for the 
purpose of drainage is, like the verdict of a 
jury, conclusive of the facts’ therein 
ascertained, until set aside. Norfolk S.R.R. Co. 
v. Ely, 101 N.C. 8, 7S.E. 476 (1888). 

Commissioners’ Report Set Aside. — 
Where judge set aside report of commissioners 
because it did not comply with the statute, and 
further found as a fact in his order that two of 
the commissioners had been guilty of gross 
indiscretion, the Supreme Court would not 
reverse his order, whether the report 
conformed to the statute or not. Porter v. 
Armstrong, 139 N.C. 179, 51 S.E. 926 (1905). 

Jury to Settle Issues of Fact. — Upon an 
application to condemn lands for the purpose of 
drainage, the issue of fact raised by the 
pleadings should be framed and settled by a 
jury; they cannot be raised or considered upon 


exceptions to the report of the commissioners 
appointed to assess damages. Norfolk S.R.R. v. 
Ely, 101 N.C. 8, 7S.E. 476 (1888). 

Title in Lands Condemned. — When, upon 
the petition of one or more parties, under this 
section, leave was granted by the county court 
to cut a canal across the land of another for the 
purposes of drainage, the petitioners and their 
assignees, upon the report of the jury provided 
for in the statute being confirmed, acquire not 
merely an easement, but title in fee to the land 
condemned. Norfleet v. Cromwell, 70 N.C. 634 
(1874). 

Appeal from Judgment of Clerk. — On 
appeal from the judgment of the clerk upon the 
report of commissioners appointed to lay off 
ditch for drainage of lowlands the judge could 
set aside the report either for cause or in his 
discretion, if in his opinion the ends of justice 
could be subserved by that course. Worthington 
v. Coward, 114 N.C. 289, 19 S.E. 154 (1894). 
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Quoted in In re Atkinson-Clark Canal Co., Stated in Sawyer Canal Co. v. Keys, 232 N.C. 
231 N.C. 131, 56 S.E.2d 442 (1949). 664, 62 S.E.2d 67 (1950). 


§ 156-5. Width of right-of-way for repairs. — The commissioners, when 
they may deem it necessary, shall designate the width of the land to be left on 
each side of the canal, ditch, or dam, to be used for the protection and 
reparation thereof, which land shall be altogether under the control and 
dominion of the owner of the canal, ditch, or dam, except as aforesaid: 
Provided, that in no case shall a greater width of land on both sides, inclusive 
of a dam, be taken than five times the base of such dam. (R. C., c. 40, s. 6; Code, 
s. 1302; Rev., s. 3985a; C. S., s. 5264.) 


When Unnecessary Amount of Land the ditches was unnecessary, it was proper for 
Condemned. — Where, upon an appeal from _ the court to remand the cause, with directions 
the report of the commissioners, the jury found _ to constitute another commission. Winslow v. 
that the amount of land condemned by them for Winslow, 95 N.C. 24 (1886). 
the purpose of the protection and reparation of 


§ 156-6. Right of owner to fence; entry for repairs. — Any proprietor, 
through or on whose land such canal or ditch may be cut or embankment 
raised, may put a fence or make paths across the same, provided the usefulness 
thereof be not impaired; and the owner of the canal, ditch, or dam, his heirs 
and assigns, shall at all times have free access to the same for the purpose of 
making and repairing them; doing thereby no unnecessary damage to the lands 
dpthe proprietorss (1795\:eu436, shZePuRelesiresinlsb2 sabi yss.1i2)RuUC., c. 
40, s. 4; Code, s. 1300; Rev., s. 3986; C.S., s. 5265. ) 


§ 156-7. Earth for construction of dam; removal of dam. — ‘The earth 
necessary for the erection of a dam may be taken from either side of it, or 
wherever else the commissioners may designate and allow. And such dam may 
be removed by the proprietor of the land, his heirs or assigns, to any other part 
of his lands, and he may adjoin any dam of his own thereto, if allowed by the 
court on a petition and such proceedings therein as are provided in this 
Chapter, as far as the same may apply to his case: Provided always, that the 
usefulness of the dam will not be thereby impaired or endangered. (R. C., c. 40, 
Su Ode Sad) jheV., S500 4S, 0200.) 


§ 156-8. Earth from canal removed or leveled. — The earth excavated 
from the canal or ditch shall be removed away or leveled as nearly as may be 
with the surface of the adjacent land, unless the commissioners shall otherwise 
specially allow. (R. C., c. 40, s. 7; Code, s. 13808; Rev., s. 3988; C.S., s. 5267.) 


§ 156-9. No drain opened within 30 feet. — The proprietor of any swamp 
or flatlands through which a canal or ditch passes shall not have a right to open 
or cut any drain within 30 feet thereof but by the consent of the owner. Such 
proprietor, however, and other persons may cut into such canal or ditch in the 
manner hereinafter provided. (R. C., c. 40, s. 8; Code, s. 13804; Rev., s. 3989; C. 
S., S. 5268.) 


§ 156-10. Right to drain into canal. — Any person desirous of draining 
into the canal or ditch of another person as an outlet may do so in the manner 
hereinbefore provided, and in ection to the persons directed to be made 
parties, all others shall be parties through whose lands, canals, or ditches the 
water to be drained may pass till it shall have reached the furthest artificial 
outlet. And the privilege of cutting into such canal or ditch may be granted 
under the same rules and upon the same conditions and restrictions as are 
provided in respect to cutting the first canal or ditch: Provided, that no canal or 
ditch shall be allowed to be cut into another if thereby the safety or utility of 
the latter shall be impaired or endangered: Provided, further, that if such 
impairing and danger can be avoided by imposing on the petitioner duties or 
labor in the enlarging or deepening of such canal or ditch, or otherwise, the 
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same may be done; but no absolute decree for cutting such second canal or 
ditch shall pass till the duties or work so imposed shall be performed and the 
effect thereof is seen, so as to enable the commissioners to determine the 
matter whether such second canal or ditch ought to be allowed or not: 
Provided, that any party to the proceeding may appeal from the judgment of 
the court rendered under this section to the superior court of the county, where 
a trial and determination of all issues raised in the pleadings shall be had as in 
other cases before a judge and jury. (R. C., c. 40, s. 9; Code, s. 1305; 1887, c. 222; 
Rev., s. 3990; C.S., s. 5269; 1973, c. 108, s. 94.) 


Editor’s Note. — The 1973 amendment 
deleted “at termtime” following “county” in the 
third proviso of the second sentence. 

Adjudication of Rights of Parties. — 
In a proceeding by drainage corporation to 
levy assessments against the lands of respon- 
dents for the proportionate part of the expense 
for making necessary improvements upon 
allegations that such lands drained into the 
corporations’ canals and would be greatly 
benefited by the improvements, it appeared 
that respondents’ predecessor in title cut a 
large canal through his lands draining into the 


would be presumed that respondents’ 
predecessor in title acquired the right to cut 
into the canal of plaintiff pursuant to the 
provisions of this section and the petition 
should be considered as a motion in that cause 
for the proper adjudication of the rights of the 
parties. Sawyer Canal Co. v. Keys, 232 N.C. 
664, 62 S.E.2d 67 (1950). 

Stated in Sawyer Canal Co. v. Keys, 234 N.C. 
360, 67 S.E.2d 259 (1951). 

Cited in Brooks v. Tucker, 61 N.C. 309 (1867); 
In re Atkinson-Clark Canal Co., 231 N.C. 131, 
56 S.E.2d 442 (1949). 


lands of the corporation. It was held that it 


§ 156-11. Expense of repairs apportioned. — Besides the diatteel which 
the commissioners may assess against the petitioner for the privilege of cutting 
into such canal or ditch, they shall assess and apportion the labor which the 
petitioner and defendants shall severally contribute towards repairing the 
canal or ditch into or through which the petitioner drains the water from his 
lands, and report the same to court; which, when confirmed, shall stand as a 
judgment of the court against each of the parties, his executors and 
administrators, heirs and assigns. (R. C., c. 40, s. 10; Code, s. 1306; Rev., s. 3991; 
Den Swe ol.) 


When Report Fatally Defective. — A report 
of commissioners under this section, which fails 
to assess and apportion that part of the labor 
which is to be contributed by the defendants, is 
fatally defective. Brooks v. Tucker, 61 N.C. 309 
(1867) 


Applied in Worthington v. Coward, 114 N.C. 
289, 19 S.E. 154 (1894). 

Quoted in Sawyer Canal Co. v. 
N.C. 664, 62 S.E.2d 67 (1950). 


Keys, 232 


§ 156-12. Notice of making repairs. — Whenever the canals or ditches for 
the repar ation of which more than one person shall be bound under the 
provisions of G.S. 156-11 shall need to be repaired, any of the persons so bound 
may notify the others thereof, and of the time he proposes to repair the same; 
and thereupon each of the persons shall jointly work on the same and 
contribute his proportion of labor till the same be repaired or the work cease by 
consent. (R. C., c. 40, s. 11; Code, s. 1307; Rev., s. 3992; C. S., s. 5271.) 

Stated in Sawyer Canal Co. v. Keys, 232 N.C. 

664, 62 S.B.2d 67 (1950). 


§ 156-13. Judgment against owner in default; lien. — In case the person 
so notified shall make default, any of the others may perform his share of labor 
and recover against him the value thereof, on a notice to be issued for such 
default, in which shall be stated on oath made before the clerk the value of 
such labor, and unless good cause to the contrary be shown on the return of the 
notice, the court shall render judgment for the same with interest and costs; 
which judgment shall be a lien upon the lands from the date of the 
performance of the work. (R. C., c. 40, s. 12; Code, s. 1308; 1899, c. 396; Rev., s 
39937 C. Ss $5272.) 

Notice to Landowner. — Before any specific 
amount may be adjudged against a landowner 
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as a lien on his land he is entitled to be heard, 
after notice, as to whether the assessment 
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made by the commissioners was unjust or Cited in Craft & Bergeson vy. John L. Roper 
oppressive. Adams v. Joyner, 147 N.C. 77, 60 Lumber Co., 181 N.C. 29, 106 S.E. 138 (1921). 
S.E. 725 (1908). 

Quoted in Sawyer Canal Co. v. Keys, 232 
N.C. 664, 62 S.E.2d 67 (1950). 


§ 156-14. Subsequent owners bound. — All persons to whom may descend, 
or who may otherwise own or occupy lands drained by any canal or ditch, for 
the privilege of cutting which any labor for repairing is assessed, shall 
contribute the same, and shall! be bound therefor to all intents and purposes, 
and in the same manner and by the same judgment as the original party 
himself would be if he occupied the land. (R. C., c. 40, s. 13; Code, s. 1309; Rev., 
s. 3994; C.S., s. 5273.) 

Applied in Norfleet v. Cromwell, 70 N.C. 634 
(1874); Craft & Bergeson v. John L. Roper 
Lumber Co., 181 N.C. 29, 106 S.E. 138 (1921). 


§ 156-15. Amount of contribution for repair ascertained. Whenever 
there shall be a dam, canal, or ditch, in the repairing and keeping up of which 
two or more persons shall be interested and receive actual benefit therefrom, 
and the duties and proportion of labor which each one ought to do and perform 
therefor shall not be fixed by agreement or by the mode already in this 
Subchapter provided for assessing and apportioning such labor, any of the 
parties may have the same assessed and apportioned by applying to a 
magistrate, who shall give all parties at least three days’ notice, and shall 
summon two disinterested freeholders who, together with the magistrate, shall 
meet on the premises and assess the damages sustained by the applicant, 
whereupon the magistrate shall enter judgment in Aeeet of the applicant for 
damages or for work done on such ditch or lands. (RCs c. 40, s. 14; Code, s. 
1310; 1889, c. 101; Rev., s. 3995; C. S., s. 5274; 1973, c. 108, s. 95.) 


Editor’s Note. — The 1973 amendment 
substituted “magistrate” for “justice of the 


Quoted in Sawyer Canal Co. v. Keys, 232 
N.C. 664, 62 S.E.2d 67 (1950). 





requirements of the statute had not been met, 
the plaintiff is not thereby barred from 


peace” in one place and for “justice” in two 
places and deleted the former second sentence, 
which left the matter of costs to the discretion 
of the justice. 

Constitutionality. — This. section is 
constitutional and valid. Forehand v. Taylor, 
155 NC) 358,71 SE. 433 (1911). 

Proceeding under this section is in effect a 
motion in the cause which can be brought 
forward from time to time, upon notice to all 
the parties to be affected, for orders in the 
cause, to promote the objects of the proceeding, 
the whole matter remaining in the control of 
the court. Staton v. Staton, 148 N.C. 490, 62 
S.E. 596 (1908); Sawyer Canal Co. v. Keys, 234 
N.C. 360, 67 S.E.2d 259 (1951). 

Action Dismissed for Noncompliance with 
Statute Not Bar to Second Action. — When 
damages have been sought in an action before a 
justice of the peace, relating to drainage 
districts, etc., and the action was dismissed 
because there had been no contract or 
agreement between the parties and _ the 


proceeding under the act to have the damages 
assessed and from bringing another action 
therefor as the former judgment does not bar 
the second one. Forehand v. Taylor, 155 N.C. 
B03; tk Shy 49a(1 917), 

Enlarging or Deepening Canal. — The 
method by which the user of a canal by 
prescriptive right may enlarge or deepen it with 
an apportionment of the costs, is provided by 
this section. Armstrong v. Spruill, 182 N.C. 1, 
108 S.E. 300 (1921), 

Liability for Damages. -- Where the users 
of a canal by prescriptive right enlarge the 
same, and thereby place water upon the lower 
proprietor to his damage, they are liable 
therefor, and, upon conflicting evidence, the 
issue should be submitted to the jury. 
Armstrong v. Spruill, 182 N.C. 1, 108 S.E. 300 
(19241). 

Applied in Porter v. Durham, 98 N.C. 320, 3 
S.E. 832 (1887). 

Cited in Craft & Bergeson v. John L. Roper 
Lumber Co., 181 N.C. 29, 106 S.E. 138 (1921). 


§ 156-16. Petition by servient owner against dominant owner. — Any 


person owning lands lying upon any creek, swamp, or other stream not 
navigable, which are subject to inundation and which cannot be conveniently 
drained or embanked on account of the volume of water flowing over the same 
from lands lying above, and by draining the same the lands above will be 
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benefited and better drained, such person may by petition apply to the superior 
court of the county in which the lands sought to be drained or embanked, or 
some part of such lands, lie, setting forth the particular circumstances of the 
case, the valuation of the lands to be drained or embanked, and what other 
lands above would be benefited, and who are the proprietors of such lands; 
whereupon a summons shall be served upon each of the proprietors, who are 
not petitioners, requiring them to appear before the court at a time to be 
named in the summons, which shall not be less than 10 days from the service 
thereof, and upon such day the petition shall be heard and the court shall 
appoint three persons as commissioners, who shall, before entering upon the 
discharge of their duties, be sworn to do justice between the parties. (1889, c. 
253 Revers: 4016; Ga sigs202715,) 


Local Modification. — Lenoir: 1891, ¢. 73; 
Rev., s. 4016. 

This section does not repeal § 156-3, but 
leaves in operation such of the provisions as are 
not repugnant to it. Worthington v. Coward, 
114 N.C. 289, 19 S.E. 154 (1894). 

Analogy to General Drainage Law. — The 
procedure under this and the following sections 
is analogous to the general drainage law, and 
its provisions are applicable, and _ the 
proceedings are regarded as kept alive for 
further orders without being retained on the 


did not constitute a bar to the motion to vacate, 
and the assessment was properly set aside on 
the facts found. Spence v. Granger, 204 N.C. 
247, 167 S.E. 805 (1933). 

Setting Aside Judgment. — In an action 
brought for the drainage of lands under this 
and the following sections, the judgment upon 
motion thereafter will not be set aside merely 
upon the ground that a similar proceeding had 
been prosecuted to judgment between several of 
the parties. Adams v. Joyner, 147 N.C. 77, 60 
S.E. 725 (1908). 


docket, and in this case the original assessment 


§ 156-17. Commissioners to examine lands and make report. The 
commissioners, or a majority of them, on a day of which each proprietor is to 
be notified at least five days, shall meet on the premises and view the land to 
be drained and the lands affected thereby, and shall determine and report 
whether the lands of the petitioner or petitioners ought to be drained 
exclusively by him or them, and if they are of the opinion that the same ought 
not to be drained exclusively at the expense of the petitioner or petitioners, 
they shall decide and determine the route of the canal, ditch, or embankment, 
the width thereof, and the depth and height, as the case may be, and the 
manner in which the same shall be cut or thrown up, considering all the 
circumstances of the case, and providing as far as possible for the effectual 
drainage of the petitioner’s land, and the protection and benefit of the 
defendant’s lands; and they shall apportion the labor to be done or assess the 
amount to be paid by each of the owners of the lands affected by such canal, 
ditch, or embankment, towards the construction and keeping the same in 
repair, and report the same to the court, which, when confirmed, shall stand as 
a judgment of the court against each of the parties, his executors, 
administrators, heirs and assigns. (1889, c. 253, s. 2; Rev., s. 4017; C.S., s. 5276.) 





Local Modification. — Beaufort, Lenoir: 
1891. 735.8 2 Rev.s740 01 aps Loc, 1911, ¢. 
545. 

Cost of Work Not Required in Report. — 
The cost of the work to be done in the drainage 
of lands is not required under this section, and 


cannot, for its uncertainty of amount, be set out 
in the report of the commissioners appointed. It 
is a compliance with the statutes when the 
portion of the work to be done by the 
landowners is set out. Adams v. Joyner, 147 
N.C. 77, 60 S.E. 725 (1908). 


_§ 156-18. Cost of repairs enforced by judgment. — Whenever any such 
ditch, canal, or embankment shall need repairs or cleaning out, and any of the 
parties interested therein refuse to perform the labor apportioned to them, or 
refuse to contribute the amount assessed against them, the same shall be 
enforced in the manner hereinbefore provided for the joint repair of canals and 
ditches. (1889, c. 253, s. 3; Rev., s. 4018; C. S., s. 5277.) 


Cross Reference. — See § 156-13 and note 
thereto. 
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§ 156-19. Obstructing canal or ditch dug under agreement. — Where two 
or more persons have dug a canal or ditch along any natural drain or waterway 
under parol agreement, or otherwise, wherein all the parties shall have 
contributed to the digging thereof, if any servient or lower owner shall fill up 
or obstruct said canal or ditch without the consent of the higher owners and 
without providing other drainage for the higher lands, he shall be guilty of a 
misdemeanor and be fined not exceeding fifty dollars ($50.00) or imprisoned 
not more than 30 days. (1899, c. 255; Rev., s. 3375; C.S., s. 5278.) 
the lawful digging of a ditch or canal. Porter vy. 
Armstrong, 129 N.C. 101, 39 S.E. 799.(1901). 


This section applies only where all the 
parties contributed under a valid agreement to 


§ 156-20. Right of dominant owner to repair. In the absence of any 
agreement for maintaining the efficiency of such ditch or canal, or should the 
servient owner neglect or refuse to clean out or aid in cleaning out the same 
through his lands, it shall be lawful for the dominant or higher owner, after 
giving three days’ notice to the servient owner, to enter along such canal and 
not more than 12 feet therefrom and clean out or remove obstructions or 
accumulated debris therefrom at his own personal expense or without cost to 
the servient owner. (1899, c. 255, s. 2; Rev., s. 4025; C. S., s. 5279.) 

Cited in Elder v. Barnes, 219 N.C. 411, 14 
S.E.2d 249 (1941). 





Where a person enlarges a canal on the 
lands of another, under a void proceeding, he 
is a trespasser, and cannot claim credit for 
money spent thereon. Porter v. Armstrong, 129 
N.C. 101, 39 S.E, 799 (1901). 


§ 156-21. Canal maintained for seven years presumed a necessity; 
drainage assessments declared liens. — After a canal has been dug along any 
natural depression or waterway and maintained for seven years, it shall be 
prima facie evidence of its necessity, and upon application to the clerk of the 
superior court of any landowner who is interested in maintaining the same, it 
shall be the duty of the clerk of the superior court to appoint and cause to be 
summoned three disinterested and discreet freeholders, who, after being duly 
sworn, shall go upon the lands drained or intended to be drained by such 
canal,-and after carefully examining the same and hearing such testimony as 
may be introduced touching the question of cost of canal, the amount paid, and 
the advantages and disadvantages to be shared by each of the parties to the 
action, shall make their report in writing to the clerk of the superior court 
stating the facts and apportioning the cost of maintaining such canal among 
the parties to the action, and the cost of the action shall be divided in the same 
ratio; and their report when approved shall be properly registered by the clerk 
and the said report or reports shall, when filed in the office of the clerk of the 
superior court, be a lien upon each tract of land embraced in said report or 
reports to the extent of the proportionate part of the costs stipulated in said 
report or reports as a charge against same, and shall have the effect and force 
of a judgment thereon, and such judgments shall be subject to execution and 
collection as in cases of other judgments. (1899, c. 255, s. 8; Rev., s. 4026; 1917, 
Ceeasiss Orion s5280519351) caz27. ela 


Construction of Section. — The provisions “ditch” and “canal” are used indiscriminately to 


of this section are necessary for the cultivation 
and improvements of lowlands required to be 
drained, and should be construed to carry into 
effect its beneficent purposes, when 
practicable. Ange & Forest v. Atlantic Coast 
Line R.R., 159 N.C. 547, 75 S.E. 796 (1912). 

This section should be construed in 
connection with the other sections of the 
Chapter relating to the drainage of lowlands. 
Ange & Forest v. Atlantic Coast Line R.R., 159 
N.C. 547, 75 8.E. 796 (1912). 

“Ditch’’; ‘‘Canal’’. — In the Chapter 
relating to the drainage of lowlands the terms 


designate an artificial drain. Ange & Forest v. 
Atlantic Coast Line R.R., 159 N.C. 547, 75 S.E. 
796 (1912). 

An artificial drain in some places from 8 to 5 
feet wide and from 2 to 5 feet deep, made for 
the purpose of cultivating and improving 
lowlands by draining them is a canal within the 
meaning of this section. Ange & Forest v. 
Atlantic Coast Line R.R., 159 N.C. 547, 75 S.E. 
796 (1912). 

Contribution to Original Construction. — 
It is not necessary that the owner of lands lying 
along a drainage canal, within the meaning of 
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§ 156-22 


this section shall have contributed to its 
original construction to make him liable to 
assessments for its maintenance under the 
provisions of the statute. Ange & Forest v. 
Atlantic Coast Line R.R., 159 N.C. 547.75 Sale 
796 (1912). 

Railroads. — While a railroad company may 
not be the absolute owner of lands in fee, they 
have the proprietorship and control of those 


CH. 156. DRAINAGE 


§ 156-24 


lands are benefited by a canal which comes 
within the meaning of this section, the 
provision of the statute relative to the main- 
tenance of the canal applies. Ange & Forest 
v. Atlantic Coast Line R. R., 159 N.C. 547, 75 
S.E. 796 (1912). 

Applied in Craft & ORS ay v. John ai 
Roper Lumber Co., 181 N.C. 29, 106 S.E. 138 
(1921). 


constituting its rights-of-way; and when these 


§ 156-22. Supplemental assessments to make up deficiency; vacancy 
appointments of assessment jurors. — The freeholders, commissioners or 
jurors, appointed in any application or proceeding filed or instituted under G.S. 
156-21 or any other section of Article 1 of this Chapter, are authorized and 
empowered during the establishment of and providing for the construction, 
maintenance and payment therefor, of such ditch, canal or drain, to make 
other and further assessments for the costs of establishment, construction and 
expense, when it shall be determined by the clerk of the court that the 
provisions in the former report for the payment thereof are insufficient, and 
that such sur pplementary reports shall be made on the same basis of an 
equi ge and aes proportion, as made in the former report, which report or 
repot ts shall be filed with the clerk of the superior court and have the same 
force ae ‘effect as the former or original report. 

In case of death, resignation, removal or for any other cause there becomes a 
vacancy as to the freeholders, commissioners or jurors, appointed to carry out 
the provisions of the sections contained in this Chapter, the clerk of the 
superior court is authorized to fill such vacancy by the appointment of some 
disinterested freeholder in the county, and the said person so appointed to fill 
such vacancy shall qualify before the clerk of the superior court before entering 
upon his duties. (19381, c. 227, s. 2.) 

Local Modification. — Duplin: 1931, ¢. 227, to 
Sa 

Interested Parties Entitled te Notice. 
Where drainage assessments are levied against 
lands under this and related sections, either 
original assessments or additional assessments 


cover unforeseen expenses in_ the 
construction of the drainage ditch, the parties 
whose lands are assessed are entitled to notice 
and an opportunity to be heard. Spence y. 
Granger, 207 N.C. 19, 175 S.E. 824 (1934). 





§ 156-22. Easement of drainage surrendered. 
claiming through or under them, who have cut any ditch or canal into which 
any other person has been permitted to drain land under any proceeding 
authorized in this Subchapter, shall desire to surrender their easement or right 
in such ditch or canal and be discharged from any judgment rendered and 
existing under such proceedings, such persons may on motion have such 
proceeding reinstated for hearing ‘and file a petition therein setting forth such 
fact or any other grounds for relief thereunder, and upon proof satisfactory to 
the court that such petitioners have cut another ditch or canal which drains 
their lands formerly drained by the first ditch or canal, and have abandoned 
the use of it for any purpose of drainage, the court shall ‘adjudge the easement 
or right of the petitioners surrendered and determined, and from that time the 
petitioners and their land shall forever be discharged and released from the 
judgment heretofore rendered in such former proceedings: Provided, however, 
that ali parties then having an easement or right in such ditch or canal shall be 
served with notice of such petition 20 days before the hearing thereof. (1887, c. 
222, 323> Rey $so402G Grows. D2oL.) 


§ 156-24. Obstructing drain cut by consent. — If any person shall stop or 
in any way obstruct the passage of the water in any ditch or canal having been 
cut through lands of any person by consent of the owner of said land, before 
giving the interested parties a reasonable time to comply with the mode of 
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proceedings provided for the drainage of lowlands, he shall be guilty of a 
misdemeanor, and upon conviction shall be fined not exceeding fifty dollars 
($50.00) or imprisoned not exceeding 30 days. (1891, c. 434; Rev., s. 3376; C.S., s. 
5282.) 


§ 156-25. Protection of canals, ditches, and natural drains. — If any 
person shall fell any tree in any ditch, canal, or natural drainway of any farm, 
unless he shall remove the same and put such ditch, canal, or natural drainway 
in as good condition as it was before such tree was so felled; or if any person 
shall stop up or fill in such ditch, canal, or drainway and thereby obstruct the 
free passage of water along the said ditch, canal, or drainway, unless the said 
person shall first secure the written consent of the landowner, and those 
damaged by such obstruction in said ditch, canal, or drainway, or unless such 
person so filling in and stopping up such ditch, canal, or drainway shall, upon 
the demand of the person so damaged, clean out and put the said ditch, canal, 
or drainway in as good condition as the same was before such filling in and 
stopping up of the said ditch, canal, or drainway happened, he shall be guilty of 
a misdemeanor, and upon conviction shall be fined not less than ten ($10.00) 
nor more than fifty dollars ($50.00), or imprisoned not less than 10 nor more 
than 30 days. (1901, c. 478; Rev., s. 33882; C. S., s. 5283.) 


Local Modification. — Tyrrell: 1907, c. 438. 


Part 2. Petition under Agreement for Construction. 


§ 156-26. Procedure upon agreement. — (a) Agreement; Names Filed. — 
Whenever a majority of the landowners or the persons owning three fifths of 
all the lands in any well-defined swamp or lowlands shall, by a written 
agreement, agree to give a part of the land situated in such swamp or lowlands 
as compensation to any person, firm, or corporation who may propose to cut or 
dig any main drainway through such swamp or lowlands, or shall, by written 
agreement, contract with any person, firm or corporation to cut or dig any 
main drainway through such swamp or lowlands, then the person, firm, or 
corporation so proposing to cut or dig such main drainway shall file with the 
clerk of the superior court of the county, or, if there be two or more counties, 
with the clerk of the superior court of either county in or through which the 
proposed canal or drainway is to pass, the names of the landowners, with the 
approximate number of acres owned by each to be affected by the proposed 
drainway who have entered into the written agreement with the person, firm, 
or corporation, together with a brief outline of the proposed improvement, and 
in addition thereto shall file with the clerk the names and addresses, as far as 
can be ascertained, of the landowners, with the number of acres owned by each 
of them to be affected by the proposed drainway, who have not made any 
agreement with the person, firm, or corporation proposing to do the 
improvement. 

(b) Notice. — Upon the filing of such names, it shall be the duty of the clerk 
to forthwith issue a notice which shall be served by the sheriff to all 
landowners who have not made any agreement to appear before him at a 
certain date, which date shall be not less than 10 and not more than 20 days 
from the service of such notice, or, in lieu of the personal service hereinabove 
required, it shall be sufficient for the clerk to publish in a newspaper published 
in the county once a week for four weeks a notice to all landowners who have 
not made any agreement to appear before him at a certain date, which date 
shall be not less than 30 days and not more than 40 days from the first 
publication of notice, at which time and place the landowners shall state their 
objections to the proposed improvement, and in addition thereto make an 
estimate of the amount of damage that might be done to the land owned by 
each of them on account of the proposed drainway. 

(c) Hearing; Viewers. — Upon the hearing it shall be the duty of the clerk of 
the superior court to forthwith appoint three disinterested persons, none of 
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whom shall own land to be affected by such drainway, if requested by the 
person, firm, or corporation proposing to do the improvement, whose duty it 
shall be to familiarize themselves with the proposed improvement, view the 
premises of the landowners, estimating damages, and make an estimate 
themselves of the amount of damages that might accrue to the lands of each 
landowner filing objections on account of the proposed improvement, and 
report the same to the clerk of the superior court within 15 days from the date 
of their appointment. 

(d) Report; Bond. — Immediately upon the filing of the reports the clerk of 
the superior court shall forthwith notify the person, firm, or corporation 
proposing to dig the drainway or canal of the estimated damages contained in 
the reports, and the person, firm, or corporation shall execute and deliver a 
bond in a surety company authorized to do business in the State of North 
Carolina in twice the sum total of the estimated amount of damages, which 
bond shall be payable to the clerk of the superior court and conditioned upon 
the payment to the landowners of the amount of damages that may be assessed 
in the manner hereinafter provided. 

(e) Construction Authorized. — Upon the execution and delivery to the clerk 
of the said bond, the person, firm, or corporation so proposing to cut or dig such 
main drainway shall be and they are hereby authorized to proceed with the 
cutting or digging of the drainway through any lands in its proposed course, 
whether the owners of the land may have consented thereto or not, and the 
person, firm, or corporation so proposing to cut or dig the drainway shall have 
the proper and necessary right-of-way for that purpose and for all things 
incident thereto through any lands or timbers situated in such swamp or 
lowlands. (1917,'c. 273, s. 1; C.'S., S$. 5284; 1969". 10465) 


Editor’s Note. —The provisions of this and 
the following sections under this Article 
supplant those of the act of 1915, Chapter 141, 
which was held unconstitutional and void in 
Lang v. Carolina Land & Dev. Co., 169 N.C. 
662, 86 S.E. 399 (191d), as a taking of pri- 
vate property without providing for just com- 
pensation to the private owners of lands, 
whose consent has not been given. 

Exemption of Housing Authority from 
Fees. —See opinion of Attorney General to 


Withdrawal of Petitioners. — Upon the 
return day set by the clerk of the court for the 
hearing of the landowners in a_ proposed 
drainage district, it may be shown by those 
opposed to the petition that some of those who 
signed it desired to withdraw, and that 
eliminating their names the petitioners would 
not represent a majority of the landowners in 
the district, or of persons owning three fifths of 
the lands, as the statute requires. Armstrong v. 
Beaman, 181 N. C. 11, 105 S.E. 879 (1921). 


Honorable F. Crane, Commissioner of Labor, 41 
N.C.A.G. 303 (1971). 


§ 156-27. Recovery for benefits; payment of damages. — After the 
drainway herein provided for shall be completed the person, firm, or 
corporation cutting or digging the same shall be entitled to recover of the 
landowners owning that part of the land with reference to which no contract 
for compensating those cutting or digging the drainway may have been made, 
an amount equal to the benefits to accrue to such lands by reason of the 
drainway, and shall be required by the clerk of the superior court to pay to any 
landowner the amount of damages in excess of benefits which may be done to 
the land to be determined in the manner hereinafter provided: Provided, that 
the recovery from any owner of the land shall be limited to the benefits to 
accrue to that land owned by such person, and situated in such swamp or 
lowlands or adjacent thereto; and provided further, that the amount to be so 
recovered as herein provided for until fully paid shall be and constitute a lien 
upon such land, the lien to be in force regardless of who may own the land at 
the time the amount to be recovered as compensation for digging or cutting the 
drainway shall be determined. (1917, c. 273, s. 2; C. S., s. 5285.) 


§ 156-28. Notice to landowners; assessments made by viewers. — After 
the completion of the main drainway, upon the application of the person, firm, 


702 


§ 156-29 CH. 156. DRAINAGE § 156-30 
or corporation, or their heirs or assigns, digging or cutting the same, the clerk 
of the superior court of the county in which any land through which the 
drainway may pass is situated shall issue a notice to be served by the sheriff 
upon any person who may have failed to agree with the person, firm, or 
corporation digging or cutting such drainway, upon a compensation to be paid 
by the landowner for the digging or cutting of such drainway, notifying the 
landowner that on a certain day, which shall be named in the notice and not 
less than 20 days from the date of the issuing of the notice, the clerk of the 
superior court will appoint three competent aad disinterested persons, one of 
whom may be a surveyor, and none of whom shall own land to be affected by 
the drainway, to view the land so drained and for which no compensation for 
the drainage may have been agreed upon as aforesaid, and report to the clerk of 
the superior court what amount shall be paid therefor by the various 
landowners who may have failed to arrange for and agree upon the 
compensation for the drainage as aforesaid, and the amount of damages in 
cases where the damages have exceeded the benefits, which shall be paid to the 
landowners by the person, firm, or corporation cutting or digging such canal or 
drainway. In making the appointment of the viewers the clerk of the superior 
court shall hear any objections which may be advanced by those interested to 
any of the persons the clerk may consider to be appointed as viewers, but the 
clerk shall name those whom he considers best qualified. (1917, c. 273, s. 3; C. 
S., 8. 5286.) 


§ 156-29. Report filed; appeal and jury trial. — A report signed by two of 
the persons appointed as viewers shall be entered by the clerk as the report of 
the viewers, and from the report any landowner affected thereby and the 
person, firm, or corporation digging or cutting such drainway shall have the 
right of appeal and the right to have any issue arising upon the report tried by 
a jury, provided exceptions shall be filed to the report within 20 days after the 
filing of the report with the clerk, in which exceptions so filed may be a 
demand for a jury trial. If a jury trial be demanded, the clerk shall transfer the 
proceedings to the civil-issue docket and it shall be heard as other civil actions. 
If no jury trial be demanded, the clerk shall hear the parties upon the 
exceptions filed, and appeal may be had as in special proceedings, but no jury 
pays shall be had unless demanded as herein provided for. (1917, c. 273, s. 4; C. 

7825281) 


Cross Reference. —As to appeal in special 
proceedings, see §§ 1-272 through 1-276. 

Jurisdiction of Superior Court. — The 
superior court, upon certification of the opinion 
of the Supreme Court, has jurisdiction to retain 
the cause for hearing upon the appeal from the 
clerk’s order, this section providing that 
appeals from the clerk in drainage assessment 


proceedings shall be the same as in special 
proceedings, and § 1-276, giving the superior 
court jurisdiction to hear and determine all 
matters in controversy upon appeal from the 
clerk in special proceedings. Spence v. Granger, 
207 N.C. 19, 175 -S.E. 824 (1934). See Flat 
Swamp, Lock’s Creek & Evan’s Creek Canal Co. 
v. McAlister, 74 N.C. 159 (1876). 


§ 156-30. Confirmation of report. — Unless an appeal shall be taken by any 
person affected by the report, or by the person, firm, or corporation cutting or 
digging the drainway, and a jury trial demanded within 20 days after the 
report shall be filed with the wana in all of which appeals exceptions shall be 
filed, the clerk of the superior court shall confirm the report of the jury; if 
exceptions shall be filed and no demand for a jury trial shall be made, the clerk 
shall hear the exceptions as in other cases of special proceedings, and judgment 
entered accordingly. If the report of the viewers be confirmed by the clerk 
because no exceptions or demand for a jury trial were filed within 20 days, the 
judgment of confirmation shall be the judgment of the court, and any 
judgment herein entered against the person, firm, or corporation cutting or 
digging the drainway shall be a judgment against the person, firm, or 
corporation and the surety on its bond given as hereinabove provided. (1917, ¢. 
28 SO De Ss eae.) 
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§ 156-31. Payment in installments. — The amount to be recovered from 
any person as compensation for digging or cutting the drainway after the 
amount shall be definitely determined as herein provided for, shall be payable 
in five equal annual installments, the first payable one year from the filing of 
the report of the viewers with the clerk of the superior court, and one payment 
on the same day of each year thereafter until the full amount be paid. The 
amount to be recovered from the person, firm, or corporation cutting or digging 
the drainway, on account of any damages in excess of benefits to the lands of 
any landowner, shall be payable in one installment which shall be due and 
payable one year from the filing of the report of the viewers with the clerk of 
the superior court. (1917, c. 273, s. 6; C.S., s. 5289.) 


ARTICLE 2. 
Jurisdiction in County Commissioners. 


§ 156-32. Petition filed; board appointed; refusal to serve misdemeanor. 
— Upon the petition of three citizens in any county to the county 
commissioners, petitioning for the draining of any creek, swamp, or branch, 
either upon the plea of health or to promote and advance the agricultural 
interest of the farmers who may own lands lying on such creek, swamp, or 
branch petitioned to be drained, the county commissioners shal! within 10 days 
after the filing of such petition order the county surveyor to summon three 
disinterested freeholders, good and lawful men of intelligence and discretion, 
who shall constitute a board, and the county surveyor shall be the chairman of 
such board; and the chairman shall give all persons who may be interested in 
having such creek, swamp, or branch drained three days’ notice of the time and 
place of the meeting of the board: Provided, the petitioners shall deposit with 
the county treasurer the sum of twenty-five dollars ($25.00) for the payment of 
current expenses not otherwise provided for in this Article. Any person duly 
summoned by the county surveyor to act as a commissioner for the drainage of 
any such creek, swamp, or branch, who shall refuse to serve, shall be guilty of a 
misdemeanor and be fined not exceeding fifty dollars ($50.00) or imprisoned 
not exceeding 30 days. (1887, c. 267; Rev., ss. 3379, 4011; C.S., s. 5290.) 


Local Modification. — Hyde: 1901, c. 166. 


§ 156-33. Duty of board; refusal to comply with their requirements 
misdemeanor. — The board provided for in G.S. 156-32 shall meet at the call of 
the chairman and shall proceed to inspect and examine the lands as described 
in the petition to be drained, and the board shall have power to summon 
witnesses, administer oaths, and take testimony, and if the board decides that 
the lands specified in the petition shall be drained, either upon the plea of 
health or for the benefit of the farms lying on or contiguous to such 
watercourse, then the board shall select a place at which the ditch shall be 
begun. They shall also decide the depth and width of the ditch to be dug, and 
shall proceed to survey, locate, lay off, and mark the course of the ditch, and 
the board shall assign to the landowners the amount of the labor to be 
performed and the amount of money to be paid for the purpose of defraying the 
necessary expenses by each landowner in proportion to the amount of lands 
drained or pro rata benefits received by the drainage of such lands, and the 
board shall specify the time in which the work so assigned shall be completed: 
Provided, no one shall be required to commence on the work assigned to him 
until the person next below him shall have completed his work in accordance 
with the specifications of the board. If any person shall refuse to comply with 
any of the requirements of the board he shall be guilty of a misdemeanor 
and fined not exceeding two hundred dollars ($200.00), or imprisoned not 
exceeding two years. (1887, c. 267, ss. 2, 7; Rev., ss. 3377, 4012; C. S., 5. 5291.) 
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§ 156-34. Report filed. — The board shall make a written report to the 
county commissioners showing all the acts and decisions of the board as to the 
length, depth, and width of the ditch, the names of all the owners of the lands 
that will be drained, and the amount of work to be performed and the amount 
of money to be paid by each person benefited by such drainage. But in case the 
board determines that the lands described in the petition shall not be drained, 
then the expenses of the board shall be paid out of the funds deposited with the 
county treasurer by the petitioners. (1887, c. 267, s. 3; Rev., s. 4013: C. S., s. 
5292.) 


§ 156-35. Owners to keep ditch open. — Al! persons whose lands shall be 
drained under the provisions of this Article shall keep the ditch on their lands 
clear of all rafts of logs, brush, or any trash that will obstruct the flow of water 
through the ditch. (1887, c. 267, s. 4; Rev., s. 4014; C.S., s. 5293.) 


§ 156-36. Compensation of board. — The compensation of the board shall 
be as follows: The county surveyor shall receive three dollars ($3.00) per day 
and the other members shall receive one dollar and fifty cents ($1.50) per day 
while engaged in the duties imposed in this Chapter. (1887, c. 267, s. 5; Rev., s. 
4015; C.S., s. 5294.) 


*) 


SUBCHAPTER II. DRAINAGE BY CORPORATION. 
ARTICLE 3. 
Manner of Organization. 


§ 156-37. Petition filed in superior court. — Any proprietor in fee of 
swamp-lands, which cannot be drained except by cutting a canal through the 
lands of another or other proprietor in fee, situated at a lower level and which 
would also be materially benefited by the cutting of such canal, who desires 
that such canal be cut on the terms on which it is hereinafter allowed, may 
apply by petition, setting forth the facts, to the superior court of the county in 
which any of the lands through which the canal will pass may lie. (1868-9, c. 
LO4esn2 (Codesnloll; Rey. 78: 3996) Ca.es. b2952) 


Cross References. — As to constitutionality 
of, and general procedure under, this Chapter, 
see notes to §§ 156-1 and 156-2. As to 
prerequisites to establishment of drainage 
corporation, see note to § 156-40. 

Evidence Insufficient to Show Establish- 
ment of Drainage Corporation. — Where peti- 
tioners show only the granting of an easement 
in response to a petition by an individual to be 
allowed to drain into an existing canal on the 
lands of another under the provisions of §§ 
156-2, 156-3 and 156-10, such evidence is in- 
sufficient to show the establishment of a drain- 
age corporation under the provisions of this 


§ 156-38. Commissioners 


appointed; 


section. In re Atkinson-Clark Canal Co., 231 
N.C. 131, 56 S.E.2d 442 (1949). 

Burden of Proof Where Drainage 
Assessment Challenged. — When the validity 
of a drainage assessment is challenged the 
burden is upon the drainage district or 
corporation to show that it was created in 
substantial compliance with the applicable 
statutes and that the assessments were levied 
pursuant to and in compliance with the 
statutory provisions. In re Atkinson-Clark 
Canal Co., 231 N.C. 131, 56 S.E.2d 442 (1949). 

Stated in Sawyer Canal Co. v. Keys, 232 N.C. 
664, 62 8.E.2d 67 (1950). 


report required. On the 


establishment by the petitioner of his allegations, the court shall appoint three 
persons as commissioners who, having been duly sworn, shall examine the 


premises and inquire and report: 


(1) Whether the lands of the petitioner can be conveniently drained 
otherwise than through those of some other person. 

(2) Through the lands of what other persons a canal to drain the lands of 
the petitioner would properly pass, considering the interests of all 


concerned. 


(3) A description of the several pieces of lands through which the canal 
would pass, and the present values of such portions of the pieces of 
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lands as would be benefited by it, and the reasons for arriving at the 
conclusion as to the benefit. 

(4) The route and plan of the canal, including its breadth, depth, and slope, 
as nearly as they can be calculated, with all other particulars 
necessary for calculating its cost. 

(5) The probable cost of the canal and of a road on its bank, and of such 
other work, if any, as may be necessary for its profitable use. 

(6) The proportion of the benefit (after a deduction of all damages) which 
each proprietor would receive by the proposed canal and a road on its 
bank if deemed necessary and in which each ought, in equity and 
justice, to pay toward their construction and permanent support. 

(7) With their report they shall return a map explaining, as accurately as 
may be, the various matters required to be stated in their report. 
(1868-9, c. 164, s. 3; Code, s. 1812; Rev., s. 3997; C.S., s. 5296.) 


Prerequisites to Establishment of Corpo- 
ration. — See note to § 156-40. 

Validity of Assessment. — An assessment 
made under the provisions of this Subchapter is 
constitutional and valid. Middle Canal Co. v. 
Whitley, 172 N.C. 100, 90 S.E. 1 (1916). 

Collateral Attack on Assessment. — When 
an assessment does not appear to be void on its 
face, it may not be collaterally attacked by a 
defendant owner of lands embraced in the 
district, in an action to enforce its payment. 
Middle Canal Co. v. Whitley, 172 N.C. 100, 90 
S.E. 1(1916). 

When Report of Commissioners Confirmed. 
— The report of the commissioners, assessing 
persons for benefits accruing to their lands 
from the operations of the plaintiff canal 
company, should have been confirmed by the 
court, as to those defendants who did not 
object; but as to those who did, the court should 


have proceeded to try the issues involved in the 
controversy. Locks Creek Canal Co. v. 
McKeithan, 89 N.C. 52 (1883). 

Notice to Landowners. — Landowners, 
whose interests might be affected under 
proceedings under the provisions of this 
Chapter, are entitled to notice. Gamble v. 
McCrady, 75 N.C. 509 (1876). 

It is immaterial whether the owner of lands 
had notice of a meeting at which a committee 
had been appointed to assess the lands in the 
district and determine the amount of each 
assessment, when the assessment has been 
accordingly made, and duly ratified and 
confirmed at a subsequent meeting regularly 
called and held in accordance with the statute, 
of which he had notice. Middle Canal Co. v. 
Whitley, 172 N.C. 100, 90 S.E. 1 (1916). 

Cited in In re Atkinson-Clark Canal Co., 231 
N.C. 131, 56 S.E.2d 442 (1949). 


§ 156-39. Surveyor employed. — The commissioner may employ a surveyor 
to prepare the map required to accompany their report. (1868-9, c. 164, s. 4; 
Codes: 1313; Revs? 3998:;G- Ssg55297)) 


§ 156-40. Confirmation of report. 





If it appear that the lands on the lower 


level will be increased in value twenty-five percent (25%) or upwards by the 
proposed improvement, within one year after the completion thereof, and that 
the cost of making such improvement will not exceed three fourths of the 
present estimated value of the land to be benefited, and that the proprietors of 
at least one half in value of the land to be affected consent to the improvement, 
the court may confirm such report, either in full or with such modifications 
therein as shall be just and equitable. (1868-9, c. 164, s. 5; Code, s. 1814; Rev., s. 
5999; C.S., 8.5298; ) 


Prerequisites to Establishment of Drain- and that there be an adjudication and 


age Corporation. — In order to establish 
a drainage corporation it is necessary that a 
petition in conformity with § 156-37 be filed, 
and that commissioners be appointed and that 
they file a report in conformity with § 156-38 


confirmation of the report. It is only after such 
confirmation that the corporation may be 
declared to exist and may proceed to organize 
and levy assessments. In re Atkinson-Clark 
Canal Co., 231 N.C. 131, 56 S.E.2d 442 (1949). 


§ 156-41. Proprietors become a corporation. — Upon a final adjudication, 
confirming the report, the proprietors of the several pieces of land adjudged to 
be benefited by the improvement shall be declared a corporation, of which the 
capital stock shall be double the estimated cost of the improvements, and in 
which the several owners of the land adjudged to be benefited shall be 
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corporators, holding shares of stock in the proportions in which they are ad- 
judged liable for the expense of making and keeping up the improvement. 
(1868-9, c. 164, s. 6; Code, s. 1315; Rev., s. 4000; C. S., s. 5299.) 


Cited in In re Atkinson-Clark Canal Co., 231 
N.C. 131, 56 S.E.2d 442 (1949). 


§ 156-42. Organization; corporate name, officers and powers. — The 
clerk of the court of the county in which the proceeding is pending or any 
corporator, who is a petitioner, may call a meeting of the corporators, at which 
meeting the corporators shall choose a name for the corporation, unless the 
commissioners selected the name, elect a president, vice-president, secretary 
and treasurer, but said officers shall be chosen or elected from the corporators 
who are petitioners in the proceeding; and they shall also choose or elect a 
board of directors and they shall be chosen or elected from the corporators who 
are petitioners in the proceeding. The corporators shall also make all bylaws 
and regulations, not contrary to law, which may be necessary and proper for 
effecting the purpose of the corporation, but said duty may be delegated to the 
board of directors. They shall fix the number of shares of stock, and assign to 
each proprietor or corporator his proper number, but this duty and right may 
be delegated to and done by the board of directors. The board of directors shall 
have such powers as are generally given to directors under the corporation law 
of the State; and they shall assess the sums or amount which shall be paid by 
each proprietor or corporator in conformity with and in compliance with the 
report of the commissioners on which the corporation is based. When said 
assessments against said proprietors or corporators and their lands affected 
are duly certified to the clerk of the superior court of the county in which such 
proceeding was instituted, the same shall be passed upon by the clerk of court 
and when approved by the clerk, said assessments shall become judgments 
against the several proprietors, corporators and owners so assessed, and the 
same shall be liens on the lands of the owners or corporators against whom 
said assessments were made and judgments entered, subject only to taxes, but 
said judgments shall be judgments in rem only. The board of directors will also 
have power, if they deem it proper, to fix and prescribe the time, mode and 
manner of payment; and do such other things as are necessary for the 
construction, enlargement and keeping up or maintaining said canal and 
improvement. In every meeting of the corporators or stockholders, each 
proprietor or corporator shall have one vote for each share of stock owned by 
him. (1868-9, c. 164, s. 7; Code, s. 1316; Rev., s. 4001; C.S., s. 5300; 1939, c. 180, s. 
13) 

Cited in In re Atkinson-Clark Canal Co., 231 Atkinson-Clark Canal Co., 234 N.C. 374, 67 
N.C. 181, 56 S.E.2d 442 (1949); In re S.B.2d 276 (1951). 


§ 156-43. Incorporation of canal already constructed; commissioners; 
reports. — Whenever the proprietors of any canal already cut shall desire to 
become incorporated, any number of the proprietors, not less than one third in 
number, may file their petition before the clerk of the superior court of the 
county in which the canal is located, or in either county, where the canal may 
be located in more than one county, setting forth the names of the proprietors, 
the length and size of the canal, the names of the owners of land draining in 
such canal, and the quantity of land tributary thereto. And upon filing the 
petition, summons shall issue to all parties having an easement in the canal, 
returnable as in other special proceedings; upon the return thereof, or upon a 
day fixed by the clerk for hearing same, all owners of the canal may become 
corporators therein, and upon failure of any to avail themselves of that right, 
they shall not be entitled to become corporators, except under such bylaws and 
regulations as such corporation shall make and declare. But those who fail to 
avail themselves of the benefit of this Subchapter shall not be deprived of their 
easement in the canal, but shall enjoy the same upon payment to the 
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corporation of the assessment made upon them pro rata with the corporators; 
such assessment shall be made on the land tributary to the canal and 
apportioned pro rata to each owner thereof; it shall be made by the corporation 
on 10 days’ notice to each owner of the land, under such rules and regulations 
as the bylaws may prescribe; but any person dissatisfied therewith shall have 
the right to appeal to a jury at the regular term of the superior court of the 
county, and the amount of damages assessed shall be a first lien on the land of 
the owner against whom judgment shall be rendered. 

Upon the return date of the summons or on the hearing by the clerk as 
provided in this section, the clerk of the court may appoint three persons as 
commissioners, who having been duly sworn shall examine the premises and 
inquire and report: 

(1) The route and plan of the canal, including the breadth, depth and slope 
as nearly as they ‘can be calculated, with all other particulars 
necessary for calculating the cost of enlarging and improving said 
canal. 

(2) The probable cost of the improvement and enlargement of said canal. 

(3) The proportion which each proprietor or corporator ought in equity 
and justice to pay toward the enlargement, improvement and 
permanent support and upkeep of said canal. 

(4) With their report they shall return a map explaining as accurately as 
may be, the various matters required and necessary in aid or 
explanation of their report. 

(5) The said report shall be heard and determined as other reports in 
special proceedings, and if approved by the clerk, such proprietors 
shall become a body corporate or a corporation. 

(6) A meeting of the corporators may be called by the clerk of court or by 
any corporator or proprietor who is a petitioner in the proceeding, and 
at such meeting a president, vice-president, secretary and treasurer 
shall be elected from the proprietors or corporators who are 
petitioners; and also a board of directors shall be elected from the 
proprietors or corporators who are petitioners in the proceeding. 

(7) The board of directors shall assess the sum or amount which shall be 
paid by each proprietor or corporator in conformity and compliance 
with the report of the commissioners on which the corporation was 
based. When said assessments against said proprietors or corporators 
and their lands affected are duly certified to the clerk of the superior 
court of the county in which said proceeding was pending and 
instituted, the same shall be passed upon by the clerk of court, and 
when approved by the clerk, said assessments shall become judgments 
against the several proprietors or corporators so assessed, and the 
same shall be liens on the lands of the owners or corporators against 
whom said assessments were made and judgments entered, subject 
only to taxes, but said judgments shall be judgments in rem only. The 
board of directors will also, if they deem it proper, fix and prescribe 
the time, manner and mode of payment. (1889, c. 380; 1901, c. 670; 
Rev., s. 4008; C. S., s. 5301; 1939, c. 180, s. 2.) 


Assessment Can Be Levied Only on 
Property Benefited. — The general rule is well 
settled that a special assessment for the 
purpose of drainage can be levied only upon 
property benefited by the improvement. It is 
said that the legal theory underlying drainage 
assessments is one of benefit increasing the 
value of the land and justifying its assessment. 
In re Westover Canal, 230 N.C. 91, 52 S.E.2d 
225 (1949). 

Where it clearly appears that the canal will 
neither drain a particular tract of land nor 


render it more accessible, there is no valid 
reason for including it in the district, and if it is 
nevertheless arbitrarily made a part thereof, 
the owner may obtain relief. In re Westover 
Canal, 230 N.C. 91, 52 S.E.2d 225 (1949). 

The statutory provisions determine the 
property liable to drainage assessment. Hence 
to constitute a valid assessment the particular 
land against which it is levied must come 
within the meaning of this section. In re 
Westover Canal, 230 N.C. 91, 52 S.E.2d 225 
(1949). 
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‘“‘Land Tributary to the Canal’’. — As here 
used the phrases “land tributary thereto” and 
“land tributary to the canal” mean land from 
which water drains or flows into the canal. In 
re Westover Canal, 230 N.C. 91, 52 S.E.2d 225 
(1949). 

Burden of Proof on Appeal. — This section 
gives to any person dissatisfied with an 
assessment the right to appeal to a jury at a 
regular term of the superior court of the 
county. In such event, it would seem that the 
authority undertaking to’ establish the 
assessment would still have the burden of 
proving the provisions of the statute essential 
to the creation of a valid assessment. It may be 
that the order of the clerk of the superior court 
approving and confirming the assessment as 
proposed by the commissioners and the board 
of directors of the corporation creates a prima 
facie case. But a prima facie case, or prima 
facie evidence, does not change the burden of 
proof. In re Westover Canal, 230 N.C. 91, 52 
S.E.2d 225 (1949). 

In order to constitute a valid drainage 
assessment it is necessary that the land 
assessed drain or flow into the canal, and 
therefore on appeal to the superior court on a 
landowner’s exceptions to the order of the clerk 
confirming assessments as proposed by the 
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commissioners, the drainage district has the 
burden of proving the number of acres of land 
the exceptor owns which drain into the canal 
and what amount said land should be assessed 
per acre. The fact that exceptor first introduced 
evidence, presumably on the theory that the 
order of the clerk made out a prima facie case, 
does not alter the rule as to the burden of proof. 
In re Westover Canal, 230 N.C. 91, 52 S.BE.2d 
225 (1949). 

Finality of Judgment of Clerk of Superior 
Court. — A judgment entered by a clerk of the 
superior court in a special proceeding under 
this section will stand as a judgment of the 
court, if not excepted to and reversed or 
modified on appeal, as allowed by law. In re 
Atkinson-Clark Canal Co., 234 N.C. 374, 67 
S.E.2d 276 (1951). 

Where the clerk’s decision was erroneous, 
and the petitioner undertook to appeal 
therefrom and the appeal was dismissed in the 
superior court, and notice of appeal was given 
to the Supreme Court, but the appeal was not 
perfected the judgment of the clerk of the 
superior court was as final and effective as if no 
appeal therefrom had been attempted. In re 
Atkinson-Clark Canal Co., 234 N.C. 374, 67 
S.E.2d 276 (1951). 


ARTICLE 4. 
Rights and Liabilities in the Corporation. 


§ 156-44. Shares of stock annexed to land. — The ownership of the shares 
of stock is indissolubly annexed to the ownership of the pieces of land adjudged 
to be benefited by the improvement; and such shares, or a part thereof 
proportionate to the area of such land that may descend or be conveyed for any 
longer time than three years, shall, upon such descent or conveyance, descend 
and pass with the land, even although such shares be not mentioned in the deed 
of conveyance, and although their transfer be forbidden by such deed so that 
every owner of such land in possession, except a tenant for a term of years, not 
exceeding three, and every owner in reversion or remainder after a term not 
exceeding three years, shall, during his ownership, be entitled to all the rights 
and privileges and be subject to all the obligations and burdens of a corporator. 
Every attempted sale of shares otherwise than as annexed to the land shall be 
void. (1868-9, c. 164, s. 8; Code, s. 1817; Rev., s. 4002; C. S., s. 5302.) 

Stated in Sawyer Canal Co. v. Keys, 232 N.C. 

664, 62 S.E.2d 67 (1950). 


§ 156-45. Shareholders te pay assessments. Every corporator shall be 
bound to obey the lawful bylaws of the company, and pay all dues lawfully 
assessed on him: Provided, he shall in no case pay more than his proportion of 
the expenses as fixed by this Subchapter; and such dues may be collected in the 
corporate name in any court having jurisdiction; and every assessment duly 
docketed in the county where the land to be affected lies shall be a lien on the 
lands of the debtor which are connected with the corporation from the date of 
such docketing. (1868-9, c. 164, s. 9; Code, s. 1818; Rev., s. 4003; C.S., s. 5303.) 


lands 





Cross Reference. — As to collection of assessment made upon owners of 


assessments out of other property of constitutes a lien upon the lands therein and is 
delinquent, see § 156-106. enforceable by proceedings in rem in a court 
Assessments — Lien upon Land. — An _ having equitable jurisdiction. Personal 
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judgment against the defendant may not be 
had, as in actions arising ex contractu. Middle 
Canal Co. v. Whitley, 172 N.C. 100, 90 S.E. 1 
(1916); Long Creek Drainage Dist.  v. 
Huffstetler, 173 N.C. 523, 92 S.E. 368 (1917). 
Not Enforceable by Justice of Peace. — A 
justice of the peace had no jurisdiction over 
actions to enforce the payment of such 
assessments, and they would be dismissed upon 
motion to nonsuit when brought in a justice’s 
court. Middle Canal Co. v. Whitley, 172 N.C. 
100, 90 S.E. 1 (1916); Long Creek Drainage Dist. 
v. Huffstetler, 173 N.C. 523, 92 S.E. 368 (1917). 
Execution. — Assessments, made _ in 
accordance with the statute, become liens on 
the lands when properly certified by the 
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officers of the corporation and docketed in the 
office of the superior court of the proper 
county; and executions may issue directing that 
such lands be sold to pay the assessments and 
the costs. Middle Canal Co. v. Whitley, 172 N.C. 
100, 90 S.E. 1 (1916). 

Review by Certiorari. — The courts will 
review by writ of certiorari the action of the 
drainage corporation in making illegal assess- 
ments and enjoin such assessments that are 
absolutely void upon their face. Middle Canal 
Co. v. Whitley, 172. N.C. 100, 90 S.E. 1 (1916). 

Collateral Attack. — An assessment, that 
does not appear to be void on its face, cannot be 
attacked collaterally. Middle Canal Co. y. 
Whitley, 172 N.C. 100, 90 S.E. 1 (1916). 





§ 156-46. Payment of dues entitles to use of canal. Every corporator 
paying his dues legally assessed without regard to the number of his shares, 
shall be entitled to the full and free use of the canal for drainage and 
navigation, and of the road for passage and transportation. Bylaws may be 
made to regulate these rights, but not so as to produce an inequality. (1868-9, 
cyl64) sm); Code s#iol they, s4004s Cnspis 53045 


§ 156-47. Rights of infant owners protected. If any proprietor whose 
lands are adjudged to be benefited by a canal shall be an infant, no process 
shall be issued against him during his minority, or within 12 months 
thereafter, to enforce payments of any assessment, and he may, at any time 
within such 12 months, apply to have any order, judgment, or decree made 
against him set aside as to him. If the infant or his guardian shall, during his 
minority, and the 12 months next thereafter, pay the dues assessed on him, he 
shall have all the rights and privileges of corporator, to be exercised through 
his guardian. If the infant shall fail to pay, he shall not have any such rights, 
but if no action to set aside the judgment of the court creating the corporation 
shall have been brought by him as aforesaid, or upon the decision of such 
action against him, he shall be entitled to receive his proper share of stock and 
to possess all the rights and be bound by all the liabilities of a corporator, 
including a liability for assessments made during his minority, but not for 
interest on such, nor for any penalty for their prior nonpayment. (1868-9, c. 
164, s° Hl Goders. 13207 Rev. Ss) 4005. Go: S. Daun.) 


§ 156-48. Compensation for damage to lands. — If any proprietor of lands 
shall be damaged by any improvement proposed, the commissioners shall so 
report, and he shall be entitled to be compensated as may be just by the 
proprietor whose lands are benefited in proportion to the benefit to them 
respectively; but in estimating such damages the benefit shall be deducted, and 
such proprietor shall be entitled to all the rights and privileges of a corporator 
as respects the use of the improvement, but shall not be entitled to a vote, or be 
Loe for the assessment. (1868-9, c. 164, s. 12; Code, s. 1821; Rev., s. 4006; C. 

NS eo000") 


§ 156-49. Dissolution of corporation. If, from any cause, the canal or 
other improvement shall become or shall prove to be valueless, any corporator 
may apply as is provided in other cases of special proceedings, and the court 
may dissolve the corporation created in connection with it. (1868-9, c. 164, s. 13; 
Codes) 13224Revesst400b G25 s2h30Ts) 


§ 156-50. Laborer’s lien for work on canal. Whenever work or repair 
shall be done on such canal and any of the parties owning lands liable to be 
assessed for such work or repairs shall fail or refuse to pay the amount 
assessed upon their land, then and in that event the laborers performing such 
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work shall have a lien upon such land to the extent of the amount assessed 
against the same by the corporation, and such lien may be enforced in the same 
manner as provided by the laws of this State for the enforcement of laborers’ 


lien. (1899, c. 600, s. 2; Rev., s. 4009; C.S., s. 5308.) 


§ 156-51. Penalty for nonpayment of assessments. — Whenever any 
person whose lands have been adjudged liable to contribute to the maintenance 
or repair of such canal shall fail or refuse to pay the amount assessed against 
his land for such maintenance or repair for 30 days after such payment has 
been demanded by the company, then the company may give such person 
notice in writing of its intention to cut off his right of drainage into the canal, 
and if such person shall still neglect and refuse to pay such assessment for 30 
days after such notice, then the company may proceed to so obstruct and dam 
up the ditches of such delinquent as will effectually prevent his draining in the 
canal. (1899, c. 600, s. 3; Rev., s. 4010; C.S., s. 5309.) 


Applicability of Section. — The provisions 
of this section providing for a penalty for 
nonpayment of assessments relate only to the 
remedy available where incorporators fail and 
refuse to pay assessments duly levied. Sawyer 
Canal Co. v. Keys, 232 N.C. 664, 62 S.E.2d 67 
(1950). 

In a proceeding by drainage corporations to 
have lands of respondents assessed for 
improvements upon allegations that respon- 
dents are not members of the cor- 
poration but that nevertheless their lands 
drain into the canals and would be materially 


benefited by the improvements, it was held that 
respondents’ contention that the sole remedy of 
petitioners is under the provisions of this 
section to construct dams to prevent water 
draining from respondents’ lands into the 
canals is untenable, since the provisions of this 
section are inapplicable to such proceeding, 
being applicable solely as a remedy where 
incorporators fail and _ refuse to pay 
assessments duly levied. Sawyer Canal Co. v. 
Keys, 232 N.C. 664, 62 S.E.2d 67 (1950). 

Cited in Sawyer Canal Co. v. Keys, 234 N.C. 
360, 67 S.E.2d 259 (1951). 


§ 156-52. Corporation authorized to issue bonds. The corporations 
organized under this Subchapter are authorized to issue bonds to such an 
amount and in such denomination as they may elect, payable at such times as 
may be provided, and to sell the same at not less than par, the proceeds of the 
sale of such bonds to be used for the payment of the costs of survey and 
construction and maintenance of the canal. The bonds shall constitute a lien 
upon the lands drained or improved by the canal as described in the reports of 
the commissioners. (1908, c. 75, s. 1; C.S., s. 5310.) 


§ 156-53. Payment of bonds enforced. — Upon default of the payment of 
the interest or principal of such bonds, the holders of the bonds of the 
corporations organized under this Subchapter shall have a right to enforce the 
lien created by G.S. 156-52 by civil actions in the superior courts of the State. 
P1908 se475.is 42: Guid2is403 114) 








SUBCHAPTER III. DRAINAGE DISTRICTS. 
ARTICLE 5. 
Establishment of Istricts. 


§ 156-54. Jurisdiction to establish districts. The clerk of the superior 
court of any county in the State of North Carolina shall have jurisdiction, 
power and authority to establish levee or drainage districts either wholly or 
partly located in his county, and which shall constitute a political subdivision 
of the State, and to locate and establish levees, drains or canals, and cause to be 
constructed, straightened, widened or deepened, any ditch, drain or 
watercourse, and to build levees or embankments and erect tidal gates and 
pumping plants for the purpose of draining and reclaiming wet, swamp or 
overflowed land; and it is hereby declared that the drainage of swamplands and 
the drainage of surface water from agricultural lands and the reclamation of 
tidal marshes shall be considered a public use and benefit and conducive to the 
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public health, convenience and welfare, and that the districts heretofore and 
hereafter created under the law shall be and constitute political subdivisions of 
the State, with authority to provide by law to levy taxes and assessments for 
the construction and maintenance of said public works. (1909, c. 442, s. 1; C.S., 


8, 0bL2 ‘el UZbaos G) 


Cross Reference. — As to construction of 
this Subchapter, see § 156-135. 

Editor’s Note. — For act relating to 
Scuppernong Drainage District in Washington 
County, see Session Laws 1947, c. 934. As to 
construction of drainage act for Mattamuskeet 
Lake, see Carter v. Board of Drainage Comm’rs, 
156 N.C. 188, 72 S.E. 380 (1911). 

For note on disposition of diffused surface 
waters in North Carolina, see 47 N.C.L. Rev. 
205 (1968). 

Constitutionality. — This and the following 
sections of the Subchapter are constitutional. 
Sanderlin v. Luken, 152 N.C. 738, 68 S.E. 225 
(1910); In re Big Cold Water Creek Drainage 
Dist., 162 N.C. 127, 78 S.E. 14 (19138); Shelton v. 
White, 163 N.C. 90, 79 S.E. 427 (1913); Banks v. 
Lane, 170 N.C. 14, 86 S.E. 713 (1915); Lower 
Creek Drainage Comm’rs v. Mitchell, 170 N.C. 
324.684 95.1, 112. (1915); Beaufort County 
Lumber Co. v. Drainage Comm’rs, 174 N.C. 647, 
94 S.E. 457 (1917). 

Vested Rights Not Affected. — The 
proceedings in forming a drainage district 
under the original act was judicial and not 
administrative, and the 1921 amendment could 
not affect vested rights of landowners acquired 
under orders, judgments, or decrees made in 
pursuance of the powers conferred by the 
original act. Broadhurst v. Board of Comm’rs, 
195 N.C. 489, 142 S.E. 477 (1928). 

The” jrights: «of ‘landowners ‘in@- the 
Mattamuskeet Drainage District having been 
determined in a court having jurisdiction as to 
assessments in proportion to the _ benefits 
conferred, was not affected by the subsequent 
amendment of 1921, for such would be to 
impair the vested rights of those whose 
property had been assessed by the final 
judgment. O’Neal v. Mann, 193 N.C. 153, 136 
».H. 379 (1927). 

Statewide Public Statute. — The drainage 
act, with its various amendments, is a 
statewide public statute. Nesbit v. Kafer, 222 
N.C. 48, 21 S.E.2d 908 (1942). 

Subchapter Is Not Objectionable As Not 
for Public Purpose. — This Subchapter 
authorizing the establishment of certain levee 
or drainage districts, is to present a scheme for 
the drainage of lowlands in which the public of 
the locality is generally interested, is at once 
comprehensive, adequate and efficient, in 
which the rights of all persons to be affected 
have been fully considered and protected, and is 
not objectionable on the ground that it is for the 
benefit of private landowners and not for 
public purposes. Sanderlin v. Luken, 152 N.C. 
738, 68 S.E. 225 (1910). 


Nature and Purpose of Drainage Districts. 
— This Subchapter adopts a system for the 
cooperation of landowners in the drainage of 
lands by forming drainage districts, which are 
to become quasi-public corporations, for the 
purpose of improving the health of the district 
and the fertility of the lands, under which the 
“lands are assessed in proportion to the benefits 
derived and an organization is effected in each 
district, to execute and maintain a system of 
drainage. In re Big Cold Water Creek Drainage 
Distal he NeGaiat. 75 S.E. 14 (194d). 

Basis of Legislative Authority. — The 
authority of the legislature to provide for the 
creation of levee and drainage districts is based 
upon the police power, the right of eminent 
domain, and the taxing power. Shelton vy. 
White, 163 N.C. 90, 79 S.E. 427 (1913). 

The drainage of swamps and of surface water 
from agricultural lands in a drainage district is 
of public benefit and conducive to the public 
health, etc., thus falling within the police 
power; and proceedings thereunder are in the 
exercise of the right of eminent domain. Taylor 
v. Richardson, 176 N.C. 217, 96S.E. 1027 (1918). 

Clerk’s Authority Not a Delegation of 
Legislative Power. — The authority and 
powers conferred by this Subchapter upon the 
clerk of the court is not a delegation of 
legislative power and duty to the judicial | 
department of the State prohibited by the 
Constitution, the powers and duties conferred 
being of a judicial nature in relation to the 
prescribed proceedings to be instituted for the 
establishment of drainage districts. Sanderlin 
v. Luken, 152 N.C. 738, 68 S.E. 225 (1910). 

Drainage Districts Are Quasi-Municipal 
Corporations. — Drainage districts created 
pursuant to the provisions of this Subchapter 
are quasi-municipal corporations. In re 
Albemarle Drainage Dist., Beaufort County 
No. 5, 255 N.C. 338, 121 S.E.2d 599 (1961). 

And Can Alter Their Boundaries Only as 
Permitted by Statute. — Municipal or 
quasi-municipal corporations created and 
having their boundaries fixed by statutory 
formula can alter their boundaries only as 
permitted by statute. In re Albemarle Drainage 
Dist., Beaufort County No. 5, 255 N.C. 338, 121 
S.E.2d 599 (1961). See § 156-93.2 et seq. 

Lands in Several Counties. — Where, in a 
proceeding in Beaufort County, a drainage 
district, comprising lands in both Beaufort and 
Craven Counties, is duly created and organized 
under this and the following sections, and 
assessment rolls, showing assessments against 
each tract of land in the district, have been 
made and filed in each county, such 
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assessments, as they become due, are liens 
upon the lands within the district to which they 
relate, and it is error for the court to dismiss an 
action in the nature of a mortgage foreclosure, 
for the collection of such drainage assessments 
against lands in Craven County, even where the 
assessment rolls for Craven County have been 
removed and there is left in that county no 
other record relating to the drainage district, 
except a map on which are shown the 
boundaries of the several tracts of land within 
the district in Craven County — the map itself 
being sufficient notice to a subsequent 
purchaser of the proceedings, including the 
assessment rolls filed in Beaufort County. 
Nesbit v. Kafer, 222 N.C. 48, 21 S.E.2d 903 
(1942). 

Collateral Attack on District. — The 
validity of a district laid off according to the 
drainage acts cannot be collaterally attacked. 
Newby & White v. Board of Drainage Comm’rs, 
163 N.C. 24, 79 S.E. 266 (1913); Banks v. Lane, 
170 N.C. 14, 86 S.E. 713 (1915). 

Proceedings Not Defective for Delay. — 
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district under this Article, and bonds to be 
issued therefor, will not be held as defective 
because further steps were not taken for 
several years after they had been com menced, 
the court holding, they were still pending, and 
because of the fact that the engineer and 
viewers did not file a profile map showing the 
surface of the ground, bottom grades, etc., at 
the time of the final report, as required by 
156-69, it appearing that this was later done 
upon order of the board of drainage 
commissioners, and otherwise the provisions of 
the statutes had been strictly followed. Oden v. 
Bell, 185 N.C. 403, 117 S.E. 340 (1923). 

Right of Receiver to Intervene and Become 
Party to Suit in Federal Court. — See Board 
of Drainage Comm’rs v. Lafayette Southside 
Bank, 27 F.2d 286 (4th Cir. 1928). 

Pendency of Proceedings Is Notice as to All 
Lands Embraced. — The pendency of a 
proceeding to lay off a drainage district under 
the provisions of the act is notice as to all the 
lands embraced in the district. Newby & White 
v. Board of Drainage Comm’rs, 163 N.C. 24, 79 


Proceedings for the establishment of a drainage S.E. 266 (1913). 

§ 156-55. Venue; special proceedings.— When the lands proposed to be 
drained and created into a drainage district are located in two or more 
counties, the clerk of the superior court of either county shall have and exercise 
the jurisdiction herein conferred, and the venue shall be in that county in 
which the petition is first filed. The law and the rules regulating special 
proceedings shall be applicable in this proceeding, so far as may be practicable; 
and the proceedings hereunder may be ex parte or adversary. (1909, c. 42, ss. 2, 
Bo DS. Dolae) 

Proceedings in Rem. — Proceedings toform Staton, 148 N.C. 490, 62 S.E. 596 (1908); Banks 
drainage district under this Subchapter are’ vy. Lane, 170 N.C. 14, 86 S.E. 713 (1915); Taylor 
regarded as proceedings in rem. Staton v.  v. Richardson, 176 N.C. 217, 96S.E. 1027 (1918). 


§ 156-56. Petition filed. — A petition signed by a majority of the resident 
landowners in a proposed drainage district or by the owners of three fifths of 
all the land which will be affected or assessed for the expense of the proposed 
improvements may be filed in the office of the clerk of the superior court of 
any county in which a part of the lands is located, setting forth that any 
specific body or district of land in the county and adjoining counties, described 
in such a way as to convey an intelligent idea as to the location of such land, is 
subject to overflow or too wet for cultivation, and the public benefit or utility 
or the public health, convenience or welfare will be promoted by draining, 
ditching, or leveeing the same or by changing or improving the natural 
watercourses, and setting forth therein, as far as practicable, the starting 
point, route, and terminus and lateral branches, if necessary, of the proposed 
improvement. 

The petition will also show whether or not the proposed drainage is for the 
reclamation of lands not then fit for cultivation or for the improvement of land 
already under cultivation. It shall also state that, if a reclamation district is 
proposed to be established, such lands so reclaimed will be of such value as to 
justify the reclamation. (1909, c. 442, s. 2; C.S., s. 53814; 1921, c. 76; Pub. Loc 
1923, c. 88,'s. 2; 1925, c..85; 1927, c. 98.) 

Local Modification. — Edgecombe: 1937, c. 
278; 1939, c. 7; Halifax: 1939, c. 227; Hertford: between the _ reclamation districts and 
1939, c. 371; Iredell: 1925, c. 144; Nash: 1939, c. improvement districts, see § 156-62, subdivision 
376; Northampton: 1939, c. 227; Pitt: 1925, ¢. (5). 

205; Robeson: 1925, c. 144; Rowan: 1925, c. 144. a This is a flexible proceeding, and is to be 








Cross Reference. — For the distinction 
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modified and molded by decrees from time to 
time to promote the objects of the proceeding. 
Adams v. Joyner, 147 N.C. 77, 60 S.E. 725 
(1908); Staton v. Staton, 148 N.C. 490, 62 S.E. 
596 (1908); In re Lyon Swamp Drainage Dist., 
175 N.C. 270, 95 S.E. 485 (1918). 

Assent of Statutory Number of Owners 
Sufficient. — It is not necessary that every 
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Property Must Be Described. — One of the 
essentials of the proceeding is that the property 
sought to be charged shall be identified by 
description in the proceedings. Dover Lumber 
Co. v. Board of Comm’rs, 173 N.C. 117, 91 8.E. 
714 (1917). 

Applied in In re Drainage of Ahoskie Creek, 
257 N.C. 337, 125 S.E.2d 908 (1962). 


Stated in In re Albemarle Drainage Dist., 
Beaufort County No. 5, 255 N.C. 338, 121 S.E.2d 
599 (1961). 


owner of land within a drainage district should 
have assented to its formation when the 
statutory number thereof have done so. Taylor 
v. Richardson, 176 N.C. 217, 96 S.E. 1027 (1918). 





§ 156-57. Bond filed and summons issued. — Upon filing with the petition 
a bond for the amount of fifty dollars ($50.00) per mile for each mile of the 
ditch or proposed improvement, signed by two or more sureties or by some 
lawful and authorized surety company, to be approved by the clerk of superior 
court, conditioned for the payment of all costs and expenses incurred in the 
proceeding in case the court does not grant the prayer of the petition, the clerk, 
shall at any time thereafter, issue summons to be served on all the defendant 
landowners, who have not joined in the petition and whose lands are included 
in the proposed drainage district. The summons may be served by publication 
as to any defendant who cannot be personally served as provided by law. 

The attorney for the petitioners shall certify to the clerk of the superior 
court, prior to the hearing on the final report of the board of viewers, that due 
diligence has been used to determine the names of all landowners within the 
area of the proposed drainage district; and, that summons has been issued for 
such landowners, so determined, and served either by personal service or by 
publication for all known and unknown landowners, insofar as could be 


determined by due diligence. (1909, c. 442, s. 2; C.S., s. 53815; 1967, c. 621.) 


Cross Reference. — See Local Modification 
under § 156-56. 

In General. — The drainage laws of North 
Carolina have been largely copied from the acts 
in Indiana and Illinois, and following the 
construction of these acts for the long period of 
time the acts have been in force, it is essential 
that notice of summons in all such proceedings 
be given to all parties who will be affected 
thereby. Dover Lumber Co. v. Board of 
Comm’rs, 173 N.C. 117, 91S.E. 714 (1917). 

Summons on All Landowners. — This 
section is mandatory in requiring a “summons 
to be served on all the defendant landowners 
who have not joined in the petition and whose 
lands are included in the proposed drainage 
district.” Dover Lumber Co. v. Board of 
Comm’rs, 173 N.C. 117, 91 8.E. 714 (1917). “But 
the statute requires only landowners to be 
made parties in such drainage proceedings.” 
Dover Lumber Co. v. Board of Comm’rs, 173 
N.C. 117, 91S.E. 714 (1917). 

Mortgagee Not Included. — It would 
interfere with a much-needed public 
development if, as a prerequisite thereto, and 
before a final order can be made, all defects of 
title and mortgages or liens that may be 
claimed must be looked up and adjudicated. It 
is sufficient that summons shall be served upon 
the parties in possession under an apparent 
legal title, and that before final adjudication 


notice shall be given in the manner prescribed 
in order that parties claiming liens by mortgage 
or otherwise, or title to the land adversely to 
those in possession, shall have opportunity to , 
come in and oppose confirmation of the final 
report. Banks v. Lane, 170 N.C. 14, 86 S.E. 713 
(1915). See Drainage Comm’rs v. East Carolina 
Home & Farm Ass’n, 165 N.C. 697, 81 S.E. 947 
(1914). 

Effect of Failure to Serve Summons. — 
Where a landowner having an interest within 
the meaning of the statute, has not been served, 
and it does not appear that he was an apparent 
party, an order laying an assessment on his 
property is void, and the proceedings as they 
relate to him are a nullity, and the assessment 
may be restrained. Banks v. Lane, 170 N.C. 14, 
86 S.E. 713 (1915), holding a mortgagee not a 
necessary party, cited and distinguished. Dover 
Lumber Co. v. Board of Comm’rs, 173 N.C. 117, 
918S.E. 714 (1917). 

Subsequent Notification. — The _ pro- 
ceedings for forming a drainage district are 
in rem; and where a valid statute has been 
complied with therein, and it appears that an 
owner has not been served with process, it is 
admissible to notify him, in possession, nune 
pro tunc, and have the lands therein assessed. 
Taylor v. Richardson, 176 N.C. 217, 96 S.E. 1027 
(1918). 
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§ 156-58. Publication in case of unknown owners. — If, at the time of the 
filing of the petition, or at any time subsequent thereto, it shall be made to 
appear to the court by affidavit or otherwise that the names of the owners of 
the whole or any share of any tracts of land are unknown, and cannot after due 
diligence be ascertained by the petitioners, the court shall order a notice in the 
nature of a summons to be given to all such persons by a publication of the 
petition, or of the substance thereof, and describing generally the tracts of land 
as to which the owners are unknown, with the order of the court thereon, in 
some newspaper published in the county wherein the land is located, or in some 
other county if no newspaper shall be published in the first-named county, 
which. newspaper shall be designated in the order of the court, and a copy of 
such publication shall be also posted in at least three conspicuous places within 
the boundaries of the proposed district, and at the courthouse door of the 
county. Such publication in a newspaper and by posting shall be made for a 
period of four weeks. After the time of publication shall have expired, if no 
person claiming and asserting title to the tracts of land and entitled to notice 
shall appear, the court in its discretion may appoint some disinterested person 
to represent the unknown owners of such lands, and thereupon the court shall 
assume jurisdiction of the tracts of land and shall adjudicate as to such lands 
to the same extent as if the true owners were present and represented, and 
shall proceed against the land itself. If at any time during the pendency of the 
drainage proceeding the true owners of the lands shall appear in person, they 
may be made parties defendant of their own motion and without the necessity 
of personal service, and shall thereafter be considered as parties to the 
proceeding; but they shall have no right to except to or appeal from any order 
or judgment theretofore rendered, as to which the time for filing exceptions on 
notice shall have expired. (1911, c..67, s.1;.C.S., s. 5816; 1953, c. 675, s. 25.) 
Owners Bound if Section Is Followed. — 
By virtue of the notice required by this section 
the owners of land have opportunity to 


regularity of the judgment. Taylor v. 
Richardson, 176 N. C. 217, 96 S.E. 1027 (1918). 
Mortgagee Must Assert Rights. — In 


intervene and assert any right they might have 
to oppose the proceeding, if deemed contrary to 
their interest. Not having done so, they are 
bound by the judgment under which bonds 
were issued. Banks v. Lane, 170 N.C. 14, 86S.E. 
713 (1915). 

Judgment Presumed Regular. — Where 
publication in accordance with this section has 
been made, every presumption is in favor of the 


proceedings to form a drainage district under 
this statute, notice by publication is given of 
the filing of the report in the office of the clerk 
of the superior court, which is open to 
inspection to the landowner or other person 
interested, and a mortgagee of lands who does 
not intervene and assert his rights to oppose the 
proceedings is bound by the final judgment. 
Banks v. Lane, 170 N.C. 14, 86 S.E. 713 (1915). 


§ 156-59. Board of viewers appointed by clerk. — The clerk shall, on the 
filing of petition and bond, appoint a disinterested and competent civil and 
drainage engineer and two resident freeholders of the county or counties in 
which the lands are located as a board of viewers to examine the lands 
described in the petition and make a preliminary report thereon. The drainage 
engineer shall be appointed upon the recommendation of the Department of 
Water Resources; and no member of the board of viewers so appointed shall 
own any land within the boundaries of the proposed district. In the selection of 
the two members of the board of viewers, other than the engineer, the clerk 
before making the appointment shall make careful inquiry into the character 
and qualifications of the proposed members, to the end that the members so 
appointed shall possess the necessary character, capacity, fitness, and 
impartiality for the discharge of their important duties. (1909, c. 442, s. 2; 1917, 
Papen se ole ool C) ae aC. oo.) 

Cross Reference. — See Local Modification Applied in In re Drainage of Ahoskie Creek, 
under § 156-56. 257 N.C. 337, 125 S.E.2d 908 (1962). 


§ 156-60. Attorney for petitioners. — The petitioners shall select some 
learned attorney or attorneys to represent them, who shall prosecute the 
drainage proceeding and advise with the petitioners and board of viewers, and 
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shall agree upon the compensation for his professional services up to the time 
when the district shall be established and the board of drainage commissioners 
elected, or as nearly so as the same may be approximated. If the petitioners are 
unable to agree upon the selection of an attorney or attorneys, the selection 
may be made by the clerk of the court. The foregoing provision shall not 
interfere with the right of any individual petitioner in the selection of an 
attorney to represent his individual interests if he shall deem the same 
desirable or necessary. (1917, c. 152, 5.1; C.S., s. 5318.) 


§ 156-61. Estimate of expense and manner of payment; advancement of 
funds and repayment from assessments. — The clerk may make an estimate 
of the aggregate sum of money which shall appear to be necessary to pay all 
the expenses incident to the performance of the duties by the board of viewers, 
including the compensation of the drainage engineer and his necessary 
assistants, and also including the sum for the compensation of the attorney for 
the district, and such court costs as may probably accrue, which estimates 
shall embrace the period of services up to and including the establishment of 
the drainage district and the selection and appointment of the board of 
drainage commissioners. The clerk shall then estimate the number of acres of 
land owned or represented by the petitioners, as nearly so as may be 
practicable without actual survey, and shall assess each acre so represented a 
level rate per acre, to the end that such assessment will realize the sum of 
money which he has estimated as necessary to pay all necessary costs of the 
drainage proceeding up to the time of the appointment of the drainage 
commissioners, as above provided. The assessment above provided for which 
has been or may hereafter be levied shall constitute a first and paramount lien, 
second only to State and county taxes, upon the lands so assessed, and shall be 
collected in the same manner and by the same officers as county taxes are 
collected. The board of viewers, including the drainage engineer, shall not be 
required to enter upon the further discharge of their duties until the amount so 
estimated and assessed shall be paid in cash to the clerk of the court, which 
shall be retained by him as a court fund, and for which he shall be liable in his 
official capacity, and he shall be authorized to disburse the same in the 
prosecution of the drainage proceeding. Unless all the assessments shall be 
paid within a time to be fixed by the court, which may be extended from time 
to time, no further proceedings shall be had, and the proceeding shall be 
dismissed at the cost of the petitioners. If the entire sum so. estimated and 
assessed shall not be paid to the clerk within the time limited, the amounts so 
paid shall be refunded to the petitioners pro rata after paying the necessary 
costs accrued. Nothing herein contained shall prevent one or more of the 
petitioners from subscribing and paying any sum in addition to their 
assessment in order to make up any deficiency arising from the delinquency of 
one or more of the petitioners. When the sum of money so estimated shall be 
paid, the board of viewers shall proceed with the discharge of their duties, and 
in all other respects the proceeding shall be prosecuted according to the law. 
After the district shall have been established and the board of drainage 
commissioners appointed, it shall be the duty of the board of drainage 
commissioners to refund to each of the petitioners the amount so paid by them 
as above provided, out of the first moneys which shali come into the hands of 
the board from the sale of bonds or otherwise, and the same shall be included 
in ascertaining the total cost of improvement. 

In lieu of the procedures set forth in the preceding paragraph, the board of 
county commissioners may advance funds, or any part thereof, for the 
purposes set forth in the preceding paragraph. Such advances shall be made to 
a county official designated by the commissioners, and shall be disbursed upon 
such terms as the county commissioners may direct. If the district shall be 
organized, the funds advanced shall be repaid from assessments thereafter 
levied. (1917, c. 152, s. 1; C.S., s. 5319; 1941, c. 342; 1961, c. 614, s. 6; c. 662.) 
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§ 156-62. Examination of lands and preliminary report. — The board of 
viewers shall proceed to examine the land described in the petition, and other 
land if necessary to locate properly such improvement or improvements as are 
petitioned for, along the route described in the petition, or any other route 
answering the same purpose if found more practicable or feasible, and may 
make surveys such as may be necessary to determine the boundaries and 
elevation of the several parts of the district, and shall make and return to the 
clerk of the superior court within 30 days, unless the time shall be extended by 
the court, a written report, which shall set forth: 

(1) Whether the proposed drainage is practicable or not. 

(2) Whether it will benefit the public health or any public highway or be 

~ conducive to the general welfare of the community. 

(3) Whether the improvement proposed will benefit the lands sought to 
be benefited. 

(4) Whether or not all the lands that are benefited are included in the 
proposed drainage district. 

(5) Whether or not the district proposed to be formed is to be a 
reclamation district or an improvement district. A reclamation 
district is defined to be a district organized principally for reclaiming 
lands not already under cultivation. An improvement district is 
defined to be a district organized principally for the improvement of 
lands then under cultivation. The board of viewers shall further 
report, if the district is a reclamation district within the above 
definition, whether or not the proposed drainage would be justified by 
the additional value for agricultural purposes given to land so drained. 

They shall also file with this report a map of the proposed drainage district, 
showing the location of the ditch or ditches or other improvement to be 
constructed and the lands that will be affected thereby, and such other 
information as they may have collected that will tend to show the correctness 
Orpneleiindingsel G00 sc. 4425593: Cis. SupoZU. 1920 C9568, 2.) 

Applied in In re Drainage of Ahoskie Creek, Beaufort County No. 5, 255 N.C. 338, 121 S.E.2d 
257 N.C. 337, 125 S.E.2d 908 (1962). 599 (1961). 
Stated in In re Albemarle Drainage Dist., 


§ 156-63. First hearing of preliminary report. — The clerk of the superior 
court shall consider this report. If the viewers report that the drainage is not 
practicable or that it will not benefit the public health or any public highway or 
be conducive to the general welfare of the community, and the court shall 
approve such findings, the petition shall be dismissed at the cost of the 
petitioners, and such petition shall likewise be dismissed at the cost of the 
petitioners if it is sought to set up a reclamation district and the viewers report 
that the cost of reclaiming the land would be so great as not to justify the 
expense of draining it. Such petition or proceeding may again be instituted by 
the same or additional landowners at any time after six months, upon proper 
allegations that conditions have changed or that material facts were omitted or 
overlooked. If the viewers report that the drainage is practicable and that it 
will benefit the public health or any public highway or be conducive to the 
general welfare of the community, and the court shall so find, then the court 
shall fix a day when the report will be further heard and considered. (1909, c. 
SAF tend: CASS poll OZ Tice bees. oe) 

Date for Objections Set by Clerk. — See Applied in In re Drainage of Ahoskie Creek, 
Shelton v. White, 163 N.C. 90, 79 S.E. 427 257 N.C. 387, 125 S.E.2d 908 (1962). 

(1913). 


§ 156-64. Notice of further hearing. — If the petition is entertained by the 
court, notice shall be given by publication once a week for at least two 
consecutive weeks in some newspaper of general circulation within the county 
or counties, if one shall be published in such counties, and also by posting a 
written or printed notice at the door of the courthouse and at five conspicuous 
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places within the drainage district, that on the date set, naming the day, the 
court will consider and pass upon the report of the viewers. At least 15 days 
shall intervene between the date of the publication and the posting of the 
notices and the date set for the hearing. (1909, c. 442, s. 5; C. S., s. 5322; 1963, c. 
TOT Shake) 

Applied in In re Drainage of Ahoskie Creek, 
257 N.C. 337, 125 S.E.2d 908 (1962). 

Stated in In re Albemarle Drainage Dist., 


§ 156-65. Further hearing, and district established. At the date 
appointed for the hearing the court shall hear and determine any objections 
that may be offered to the report of the viewers. If it appear that there is any 
land within the proposed levee or drainage district that will not be affected by 
the leveeing or drainage thereof, such lands shall be excluded and the names of 
the owners withdrawn from such proceeding; and if it shall be shown that 
there is any land not within the proposed district that will be affected by the 
construction of the proposed levee or drain, the boundary of the district shall 
be so changed as to include such land, and such additional landowners shall be 
made parties plaintiff or defendant, respectively, and summons shall issue 
accordingly, as hereinbefore provided. After such change in the boundary is 
made, the sufficiency of the petition shall be verified, to determine whether or 
not it conforms to the requirements hereinbefore provided. The efficiency of 
the drainage or levees may also be determined, and if it appears that the 
location of any levee or drain can be changed so as to make it more effective, or 
that other branches or spurs should be constructed, or that any branch or spur 
projected may be eliminated or other changes made that will tend to increase 
the benefits of the proposed work, such modification and changes shall be made 
by the board. The engineer and the other two viewers may attend this meeting 
and give any information or evidence that may be sought to verify and 
substantiate their report. If necessary, the petition, as amended, shall be 
referred by the court to the engineer and two viewers for further report. The 
above facts having been determined to the satisfaction of the court, and the 
boundaries of the proposed district so determined, it shall declare the 
establishment of the drainage or levee district, which shall be designated by a 
name or number, for the object and purpose as herein set forth. 

If any lands shall be excluded from the district because of the court having 
found that such lands will not be affected or benefited, and the names of the 
owners of such lands have been withdrawn from such proceeding, but such 
lands are so situated as necessarily to be located within the outer boundaries of 
the district, such fact shall not prevent the establishment of the district, and 
such lands shall not be assessed for any drainage tax; but this shall not prevent 
the district from acquiring a right-of-way across such lands for constructing a 
canal or ditch or for any other necessary purpose authorized by law. 

The court shall further determine, if it is sought to establish a reclamation 
district, whether or not the increased value of the particular land should be so 
great as to justify the cost and expenses of its reclaiming. (1909, c. 442, s. 6; 
19115¢:.67),$22),0, 91, Sa0seeloel -Ci,98.8.,4.) 

Public Benefits Govern. — It is because of district to be laid out may not contest the 
the benefits which accrue to the public fromthe formation of the district, but can raise only the 


Beaufort County No. 5, 255 N.C. 338, 121 8.E.2d 
599 (1961). 





establishment of a drainage district under the 
statute, that power conferred thereby upon the 
court to include lands of owners who are 
unwilling to sign the petition, or who oppose 
the establishment of the district, is sustained. 
O’Neal v. Mann, 193 N.C. 153, 186 S.E. 379 
(1927). 

Minority Landowner Cannot Contest 
Formation of District. — A_ minority 
landowner included in a proposed drainage 


issue as to his benefits therefrom. Shelton v. 
White, 163 N.C. 90, 79 S.E. 427 (1913). 

Signer of Original Petition Can Object. — 
Upon report of the viewers at the final hearing 
in proceedings to lay off a drainage district, one 
who signed the original petition may have 
ascertained from the information contained in 
the report, contrary to his previous opinion, 
that the cost of the improvements and damages 
will amount to more than the benefits to his 
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land, and hence he may then file his objections, 
and the same procedure is then open to him as 
if he had not signed the petition. Shelton v. 
White, 163 N.C. 90, 79 S.E. 427 (1913). 
Boundaries Must Include All Lands 
Benefited. — The court has no authority to 
decree the establishment of a drainage district 
which does not include within its boundaries all 
lands benefited by the work to be done. It must 
enlarge the boundaries to include all such land. 
In re Albemarle Drainage Dist., Beaufort 


§ 156-66. Right of appeal. — Any person owning lands within the drainage 
or levee district which he thinks will not be benefited by the improvement and 
should not be included in the district may appeal from the decision of the court 
to the superior court of such county, in termtime, by filing an appeal, 
accompanied by a bond conditioned for the payment of the costs if the appeal 
should be decided against him, for such sum as the court may require, not 
exceeding two hundred dollars ($200.00), signed by two or more solvent sureties 
or in some approved surety company to be approved by the court. (1909, c. 442, 


County No. 5, 255 N.C. 
(1961). 

A smaller drainage district may be laid off 
within the boundaries of a larger one, 
theretofore organized, the purposes of each 
harmonizing with the purposes of the other. 
Drainage Comm’rs vy. East Carolina Home & 
Farm Ass’n, 165 N.C. 697, 81 S.E. 947 (1914). 

Applied in In re Drainage of Ahoskie Creek, 
257 N.C. 337, 125 S.E.2d 908 (1962). 


338, 121 S.E.2d 599 





S28). See pae4.) 


Cross Reference. — As to appeal from fina! 
hearing, see § 156-75 and note. 

Proceedings upon Appeal. — A petition for 
the establishment of a drainage district of a 
majority of the resident landowners or of the 
owners of three fifths of the land therein, 
approved by the report of the viewers and 
affirmed by the clerk, permits a majority 
owner to raise only the issue of fact for the jury 
to determine as to the benefit to his lands; and 
should the jury find in favor of the objector, he 
is not entitled as a matter of right to have his 
land excluded, but it is for the judge to decide 
whether this may be done without injury to the 
district, and if not, he may order that such land 
be retained upon payment of the damages to be 
awarded by the jury, as in condemnation of 
lands; all other matters embodied in the report 
are subject to approval by the clerk, and review 
by the judge without the intervention of a jury, 
being questions of fact. Shelton v. White, 163 
N.C. 90, 79 S.E. 427 (1913). 

Proper Appeal Is Notice to Purchaser of 
Bond. — Where the owner of land in a drainage 
district has duly excepted under this section 
and again under § 156-75 and has appealed, the 


§ 156-67. Condemnation of land. 





purchaser of bonds issued by the district takes 
with notice of the rights of the complaining 
party so excepting, and acquires the bonds 
subject thereto. Drainage Dist. No. 1 v. Parks, 
170 N.C. 435, 87 S.E. 229 (1917). 

Effect of Failure to Appeal. — Appeals are 
separately provided for under this section when 
the drainage district has been laid off, and 
under § 156-75 when the final act is passed 
upon; and where the complaining owner of land 
in the district has not entered an exception 
under either of these two sections as the statute 
provides, and bonds have been duly issued on 
the lands of the district for drainage purposes, 
and thereafter application has been made by 
the commissioners for the issuance of 
additional bonds, in the further proceedings he 
may not be permitted to go back and change the 
formation of the district and the classification 
and assessments already made, by attacking 
the reports of the engineers and viewers, and 
withdraw a large part of his lands from the 
district theretofore formed. Drainage Dist. No. 
1 v. Parks, 170 N.C. 435, 87 S.E. 229 (1917). 

Cited in In re Drainage of Ahoskie Creek, 257 
N.C. 387, 125 S.E.2d 908 (1962). 


If it shall be necessary to acquire a 


right-of-way or an outlet over and through lands not affected by the drainage, 
and the same cannot be acquired by purchase, then and in such event the power 
of eminent domain is hereby conferred, and the same may be condemned. The 
owners of the land proposed to be condemned may be made parties defendant 
in the manner of an ancillary proceeding, and the procedure shal! be 
substantially as provided by law for the condemnation of rights-of-way for 
railroads so far as the same may be applicable, and such damages as may be 
awarded as compensation shall be paid by the board of drainage commissioners 
out of the first funds which shall be available from the proceeds of sale of 
bonds or otherwise. (1909, c. 442, s. 7; C. S., s. 5325.) 


§ 156-68. Complete survey ordered. After the district is established the 
court shall refer the report of the engineer and viewers back to them to 
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make a complete survey, plans, and specifications for the drains or levees or 
other improvements, and fix a time when the engineer and viewers shall 
complete and file their report, not exceeding 60 days. (1909, c. 442, s. 9; C.S.,s. 
5326.) 


§ 156-69. Nature of the survey; conservation and replacement of fish and 
wildlife habitat; structures to control and store water. — The engineer and 
viewers shall have power to employ such assistants as may be necessary to 
make a complete survey of the drainage district, and shall enter upon the 
ground and make a survey of the main drain or drains and all its laterals. The 
line of each ditch, drain, or levee shall be plainly and substantially marked on 
the ground. The course and distance of each ditch shall be carefully noted and 
sufficient notes made, so that it may be accurately plotted and mapped. A line 
of levels shall be run for the entire work and sufficient data secured from 
which accurate profiles and plans may be made. Frequent bench marks shall be 
established among the line, on permanent objects, and their elevation recorded 
in the field books. If it is deemed expedient by the engineer and viewers, other 
levels may be run to determine the fall from one part of the district to another. 
If an old watercourse ditch, or channel is being widened, deepened, or 
straightened, it shall be accurately cross-sectioned so as to compute the 
number of cubic yards saved by the use of such old channel. A drainage map of 
the district shall then be completed, showing the location of the ditch or ditches 
and other improvements and the boundary, as closely as may be determined by 
the records, of the lands owned by each individual landowner within the 
district. The location of any railroads or public highways and the boundary of 
any incorporated towns or villages within the district shall be shown on the 
map. There shall also be prepared to accompany this map a profile of each 
levee, drain, or watercourse, showing the surface of the ground, the bottom or 
grade of the proposed improvement, and the number of cubic yards of 
excavation or fill in each mile or fraction thereof, and the total yards in the 
proposed improvement and the estimated cost thereof, and plans and 
specifications, and the cost of any other work required to be done. 

The board of viewers shall consider the effect of the proposed improvements 
upon the habitat of fish and wildlife, and the laws and regulations of the: 
Commission for Health Services. Their report shall include their 
recommendations and the estimated cost thereof, as to the conservation and 
replacement of fish and wildlife habitat, if they shall determine such shall be 
damaged or displaced by the proposed improvement. The board, to determine 
their recommendations, may consult governmental agencies, wildlife 
associations, individuals, or such other sources as they may deem desirable, to 
assist them in their considerations of and recommendations relating to, the 
conservation and replacement of fish and wildlife habitat. 

The board of viewers shall consider the need for and feasibility of, the 
construction of structures which will do one or more of the following: 

(1) Control the flow of water, 

(2) Impound or store water and, 

(3) Provide areas for conservation and replacement of fish and wildlife 
habitat. 

If structures are recommended for any one or more of said purposes, their 
report shall include: 

(1) Specifications therefor. 

(2) Location thereof together with the description of the area of land 
needed for the purpose of said structure, i.e., water storage or 
impoundment, or fish and wildlife habitat. 

(3) Estimate of cost thereof. 

The report of the board of viewers shall set forth, in regard to the foregoing, 
the following information: 

(1) The areas of land needed for construction and maintenance of: 
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a. The canals and drainage system. 
b. Structures to: 
1. To control the water, 
2. Impound or store water and, 
3. To conserve and replace fish and wildlife habitat. 
(2) Upon whose land such areas are located. 
(3) The area of land necessary to be acquired from each landowner. 
The map accompanying the report shall have shown thereon, the location of 
the areas of land needed for the construction and maintenance of the following: 
(1) The canal and drainage system. 
(2) Structures to: 
a. Control the flow of water 
b. Impound or store the water 
ec. Conserve and replace fish and wildlife habitat. 

The board of viewers may, in its discretion, agree with the Soil Conservation 
Service of the Department of Agriculture or any agency of the government of 
the United States or of the State of North Carolina whereby such agency will 
furnish all or a part of the service necessary to obtain the information set forth 
in the preceding paragraph and in G.S. 156-68. 

The board of viewers may accept such information as furnished by such 
agencies and include such information in their final report to the clerk. 

The board of viewers and engineers of the district may use control or 
semicontrol, mosaic aerial photographs or other sources and stereoscopic or 
other methods, generally used and deemed acceptable by civil and drainage 
engineers for the purpose of obtaining the information required in this section 
and in lieu of a detailed ground survey. In the event a detailed ground survey is 
not made, only those ground markings need be made as the board of viewers 
deem necessary. The location of the proposed canals must be shown on the 
ground prior to actual construction. (1909, c. 442,.s. 10;.G-S., s. 5327; 1959, c. 
Dota G1. Gc, blANesS apa 960,.¢2 1143, 5. 1 197Tos041005 ol2e.) 

Editor’s Note. — The 1973 amendment 
substituted “Commission for Health Services” 
for “State Board of Health” in the first sentence 
of the second paragraph. 


§ 156-70. Assessment of damages. It shall be the further duty of the 
engineer and viewers to assess the damages claimed by anyone that are justly 
right and due to him for land taken or for inconvenience imposed because of 
the construction of the improvement, or for any other legal damages sustained. 
Such damages shall be considered separate and apart from any benefit the land 
would receive because of the proposed work, and shall be paid by the board of 
drainage commissioners when funds shall come into their hands. (1909, ¢. 442, 
TLD Ce coor Ls wee Loa.es- slOsUito.: Sapa cey) 


carrying out the proposed work. Spencer v. 


Applied in In re Drainage of Ahoskie Creek, 
257 N.C. 387, 125 S.E.2d 908 (1962). 





Independent Action for Damages. — The 


principles that conclude parties to proceedings 
in the formation of drainage districts under the 
statute by final judgment, from a recovery of 
damages to their lands, applies to such as may 
have accrued in the laying out and the 
establishment of the district under the 
procedure prescribed, and does not prevent an 
injured proprietor, within or without the 
district, from maintaining his independent 
action to recover damages caused by an 
unauthorized and substantial departure from 
the scheme and plan established by the decrees 
and orders in the cause, nor where the damage 
complained of is attributable to the negligence 
of the company, or its officers or agents in 


Wills, 179 N.C. 175, 102 S.E. 275 (1920). 
Permanent Damages Recoverable. — The 
whole of plaintiff’s land was originally included 
in a drainage district to be established under 
the statutory provisions, but the final judgment 
so restricted and modified the survey, plat and 
boundaries as to exclude all except a 
comparatively small portion of the land, the 
preliminary survey showing that a canal would 
go through the land included as well as through 
the land, or a large part thereof, excluded by 
the final judgment. There was no evidence that 
ancillary proceedings for this outside land by 
condemnation had been resorted to and it was 
held, that the plaintiff, in his independent 
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action, may elect to recover the permanent 
damages caused to his land. Sawyer v. Camden 
Run Drainage Dist., 179 N.C. 182, 102 S.E. 273 
(1920). 

Pendency of Proceedings as Notice to 
Landowners and Grantees. — The pendency 
of a proceeding to lay off a drainage district 
under the provisions of the statute is notice as 
to all the lands embraced in the district. And 
the grantees thereof are bound by the statutory 
requirements as to the procedure to recover 
damages to the lands, as were their grantors 
who were parties to the proceedings and who 
owned the lands at that time. Newby & White 
v. Board of Drainage Comm’rs, 163 N.C. 24, 79 
S.E. 266 (1913). 

Damage to Timber Included. — While 
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benefits can be made against the owner of 
timber interests, only the land itself being 
liable, the owner of the land and of timber 
within the district, by the provision of the 
statute, when made a party to the proceedings 
and duly notified, is required to present his 
claim for the entire injury, inclusive of that to 
his timber, and the damages to the timber 
should thus be included and allowed in the final 
judgment in the proceedings. Beaufort County 
Lumber Co. v. Drainage Comm’rs, 174 N.C. 647, 
94 S.E. 457 (1917). And if this is not done, 
grantees of the landowner cannot recover 
damages for the loss of the timber in an action 
against the commissioners. 

Applied in In re Drainage of Ahoskie Creek, 
257 N.C. 387, 125 S.E.2d 908 (1962). 


under the drainage acts no assessments for 


§ 156-70.1. When title deemed acquired for purpose of easements or 
rights-of-way; notice to landowner; claim for compensation; appeal. — The 
district shall be deemed to have acquired title for the purpose of easements or 
rights-of-way to those areas of land identified in the final report of the board of 
viewers and as shown on the map accompanying said report, at the time said 
final report is confirmed by the clerk of the superior court. 

The board of viewers shall cause notice as to the area or areas of land 
involved, to be given to each landowner so affected, which notice shall be in 
writing and mailed to the last known address of the landowner at least seven 
days prior to the hearing on the final report as provided by G.S. 156-78. 

If the landowner desires compensation for the land areas so acquired by the 
district, claim for the value of the same shall be submitted to the board of 
viewers on or before the time of the adjudication upon the final report as 
provided for by G.S. 156-74. 

If the board of viewers shall approve the claim, the amount so approved shall 
be added to the total cost of the district as estimated in said final report and 
this shall be done by amendment to the final report submitted to the clerk of 
the superior court on or before the adjudication provided for in G.S. 156-74. 

If the board of viewers shall not approve said claim, the clerk of the superior 
court shall consider the claim and determine what in his opinion is a fair value 
and the amount so determined shall be shown in the said final report as 
amended and confirmed by said adjudication. The landowner or the drainage 
district may appeal from the decision of the clerk of the superior court, to the 
superior court, upon the question of the value of the land taken and such value 
shall be determined by a jury. The procedure for the appeal shall be in 
accordance with the provision of G.S. 156-75. (1959, c. 597, s. 2; c. 1085; 1965, c. 
114382) 

Applied in Taylor v. Askew, 17 N.C. App. 

620, 195 S.E.2d 316 (1973). 


§ 156-71. Classification of lands and benefits. — It shall be the further 
duty of the engineer and viewers to personally examine the land in the district 
and classify it with reference to the benefit it will receive from the construction 
of the levee, ditch, drain, or watercourse or other improvement. In the case of 
drainage, the degree of wetness on the land, its proximity to the ditch or a 
natural outlet, and the fertility of the soil shall be considered in determining 
the amount of benefit it will receive by the construction of the ditch. The land 
benefited shall be separated in five classes. The land receiving the highest 
benefit shall be marked “Class A”; that receiving the next highest benefit, 
“Class B”; that receiving the next highest benefit, “Class C”; that receiving the 
next highest benefit, “Class D,” and that receiving the smallest benefit, “Class 
E.” The holdings of any one landowner need not be all in one class, but the 


722 





§ 156-72 CH. 156. DRAINAGE § 156-73 
number of acres in each class shall be ascertained, though its boundary need 
not be marked on the ground or shown on the map. The total number of acres 
owned by one person in each class and the total number of acres benefited shall 
be determined. The total number of acres of each class in the entire district 
shall be obtained and presented in tabulated form. The scale of assessment 
upon the several classes of land returned by the engineer and viewers shall be 
in the ratio of five, four, three, two, and one; that is to say, as often as five 
mills per acre is assessed against the land in “Class A,” four mills per acre shall 
be assessed against the land in “Class B,” three mills per acre in “Class C,” two 
mills per acre in “Class D,” and one mill per acre in “Class E.” This shall form 
the basis of the assessment of benefits to the lands for drainage purposes. In 
any district lands may be included which are not benefited for the agriculture 
or crop production, or slightly so, but which will receive benefit by 
improvement in health conditions, and as to such lands the engineer and 
viewers may assess each tract of land without regard to the ratio and at such a 
sum per acre as will fairly represent the benefit of such lands. Villages or 
towns or parts thereof and small parcels of land located outside thereof and 
used primarily for residence or other specific purposes, and which require 
drainage, may also be included in any drainage district which by reason of 
their improved conditions and the limited area in each parcel under individual 
ownership, it is impracticable to fairly assess the benefits to each separated 
parcel of land by the ratio herein provided, and as to such parcels of land the 
engineer and viewers may assess each parcel of land without regard to the ratio 
and at a higher rate per acre respectively by reason of the greater benefits. If 
the streets or other property owned by any incorporated town or village are 
likewise benefited by such drainage works, the corporation may be assessed in 
proportion to such benefits, which assessment shall constitute a liability 
against the corporation and may be enforced as provided by law. 

The board of viewers may determine that some areas of the district will 
receive more benefits than other areas and if such is determined, the varying 
benefits shall be reflected in the manner of classification of benefits to each 
area and the tracts of land therein. (1909, c. 442, s. 12; C.S., s. 53829; 1923, c. 217, 
Sent O6 lic) Olay ss 7) 


Cross Reference. — See § 156-104 as to landowner therein from paying his authorized 


application of this section. 

Classification Discretionary in Local Act. 
— The legislature, in authorizing the 
establishment of a drainage district, may very 
largely commit to the commissioners the 
exercise of their judgment as to what should be 
done in carrying out the general provisions 
specified by the statute; and the special act of 
the legislature creating the Gaston County 
Drainage Commission, ch. 427, Public-Local 
Laws of 1911, thus construed, does not relieve a 


assessments for benefits solely because the 
commission failed to strictly and_ literally 
divide the lands into the number of classes 
therein set out. Mitchem v. Gaston County 
Drainage Comm'n, 182 N.C. 511, 109 S.E. 551 
(1921). 

Applied in In re Drainage of Ahoskie Creek, 
257 N.C. 337, 125 S.E.2d 908 (1962). 

Stated in In re Albemarle Drainage Dist., 
Beaufort County No. 5, 255 N.C. 338, 121 S.E.2d 
599 (1961). 


§ 156-72. Extension of time for report. — In case the work is delayed by 
high water, sickness, or any other good cause, and the report is not completed 
at the time fixed by the court, the engineer and viewers shall appear before the 
court and state in writing the cause of such failure and ask for sufficient time 
in which to complete the work, and the court shall set another date by which 
the report shall be completed and filed. (1909, c. 442, s. 14; C. S., s. 5330.) 


§ 156-73. Final report filed; notice of hearing. — When the final report is 
completed and filed it shall be examined by the court, and if it is found to be in 
due form and in accordance with the law it shall be accepted, and if not in due 
form it may be referred back to the engineer and viewers, with instructions to 
secure further information, to be reported at a subsequent date to be fixed by 
the court. When the report is fully completed and accepted by the court a date 
not less than 20 days thereafter shall be fixed by the court for the final hearing 
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upon the report, and notice thereof shall be given by publication in a 
newspaper of general circulation in the county and by posting a written or 
printed notice on the door of the courthouse and at five conspicuous places 
throughout the district, such publication to be made once a week for at least 
three consecutive weeks before the final hearing. During this time a copy of the 
report shall be on file in the office of the clerk of the superior court, and shall 
be open to the inspection of any landowner or other persons interested within 
the district. (1909, c. 442, s. 15; C.S., $s. 5331; 1959; c. 807, ss. 1, 2; 1963,.c. T6778) 


2.) 


When Publication Unnecessary. — It is not 
necessary to the validity of bonds issued by a 
drainage district, that the notice of the time of 
hearing objections to the final report was not 
published in some newspaper of general 
circulation in the county, when it appears that 
no newspaper was published therein, or 


elsewhere, which has a general: circulation in 
the county, and that the landowners affected 
had actual and ample notice of such time and 
raised no objection. Board of Drainage 
Comm’rs v. Brett Eng’r Co., 165 N.C. 37, 80 S.E. 
897 (1914). 





§ 156-74. Adjudication upon final report. At the date set for hearing 
any landowner may appear in person or by counsel and file his objection in 
writing to the report of the viewers; and it shall be the duty of the court to 
carefully review the report of the viewers and the objections filed thereto, and 
make such changes as are necessary to render substantial and equal justice to 
all the landowners in the district. If, in the opinion of the court, the cost of 
construction, together with the amount of damages assessed, is not greater 
than the benefits that will accrue to the land affected, the court shall confirm 
the report of the viewers. If, however, the court finds that the cost of 
construction, together with the damages assessed, is greater than the resulting 
benefit that will accrue to the lands affected, the court shall dismiss the 
proceedings at the cost of the petitioners, and the sureties upon the bond so 
filed by them shall be liable for such costs. Provided, that the Department of 
Water Resources may remit and release to the petitioners the costs expended 
by the board on account of the engineer and his assistants. The court may from 
time to time collect from the petitioners such amounts as may be necessary to 
pay costs accruing, other than costs of the engineer and his assistants, such 
amounts to be repaid from the special tax hereby authorized. 

The court shall, at the time of consideration of said report, determine 
whether: 

(1) The petitioners constitute a majority of the resident landowners, 
whose lands are adjudged to be benefited by the proposed construction 
work as shown in the final report of the board of viewers and finally 
approved by the court; or 

(2) The petitioners own three fifths of the land area which is adjudged to 
be benefited by the proposed construction work as shown in the final 
report of the board of viewers and finally approved by the court. 

If the petitioners do not constitute either a majority of the resident 
landowners or own three fifths of the land as set out in subdivisions (1) or (2) 
above, then the proceedings shall be dismissed. (1909, c. 442, s. 16; 1915, c. 238, 
Si2l9171,C. loc, Salo, CoS. Ss. voce, loenmoml sens. 4: SoU Cal bes an eee 
1198.) 


Effect of Final Decree. — A final decree in 
proceedings to lay off a statutory drainage 
district is an adjudication that the benefits 
derived to the land within the district are more 
than the burdens assessed against it for such 
purpose. Banks v. Lane, 170 N.C. 14, 86 S.E. 713 
(1915). 

Failure to Object Is Waiver. — The 
question as to whether an owner of land within 
a drainage district has realized the benefits 


anticipated is eliminated when there is the 
establishment of the district upon the report; 
and where such owner remains silent or makes 
no objection or exception at the proper time as 
to the proceedings of the board, his silence is a 
waiver of any right he may have therein had, 
and the independent remedy by injunction is 
not open to him. Mitchem v. Gaston County 
Drainage Comm’n, 182 N.C. 511, 109 S.E. 551 
(1921). 
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heard to complain that the benefits he is to 
receive are not as great as those he had 
contemplated. Griffin v. Board of Comm'rs, 169 
N.C. 642, 86 S.E. 575 (1915). 


Where a drainage district has been duly laid 
off in conformity with the statute, and a 
landowner therein has not excepted to either 
the preliminary or final report, he may not 
after the appointment of the commissioners, be 


§ 156-75. Appeal from final hearing. — Any landowner, party petitioner or 
the drainage district may, within 10 days after the ruling or adjudication by 
the clerk upon the report of the board of viewers, appeal to the superior court 
in session time or in chambers. Such appeal shall be taken and prosecuted as 
provided in special proceedings. Such appeal shall be based and heard only 
upon the exceptions filed thereto in writing by the appealing party, either as to 
issues of law or fact, and no additional exceptions shall be considered by the 
court upon the hearing of the appeal. In any appeal to the superior court in 
session or in chambers taken under this section or any other section or 
provision of the drainage laws of the State, general or local, the same shall 
have precedence in consideration and trial by the court. If other issues also 
have precedence in the superior court under existing law, the order in which 
the same shall be heard shall be determined by the court in the exercise of a 
SU Ue Ue CrenOUe Glu Acad es elt LUC Otsa oo U tnS 05507, 1900, C.. 21 t 
Oe CmIe Sb Ltt Col USS 00.) 





Cross References. — See 8§ 156-104 as to 
application of this section. See also note to § 
156-66. 


Editor’s Note. — The 1973 amendment 


substituted “session” for “termtime” in the 
fourth sentence. 
In General. — This section providing for an 


appeal upon exception to the final report by an 
owner of lands in a drainage district laid off 
under the provisions of the statute necessarily 
refers to the formation of the district and the 
assessments of the lands embraced in it. Wayne 
County Drainage Dist. No. 1 v. Parks, 170 N.C. 
435, 87 S.E. 229 (1917). 

Authority of Referee. — Where, by consent 
of the parties to an action, the court has 
ordered a referee for hearing and determining 
“all matters in controversy,” and_ the 
controversy has arisen upon exceptions taken 
by a landowner to the final report on the plan 


may not successfully except to the authority of 
the referee in passing upon questions therein 
arising which have been referred to him. 
Wayne County Drainage Dist. No. 1 vy. Parks, 
170 N.C. 435, 87 S.E-229 (1917). 

Appeal Only upon Exceptions Filed Below. 
— An appeal from the final order of the clerk in 
establishing a drainage district under the 
provisions of this section is heard only upon the 
exceptions thereto filed as to issues of law or 
fact. In re Big Cold Water Drainage Dist., 162 
N.C. 127, 78 S.E. 14 (1913). Shelton v. White, 
1630N: 62,90) 579 S. BAM427 19138); And it is 
sufficient that the clerk has found as a fact that 
the allegations set out in the petition are true, if 
these allegations are sufficient, and distinctly 
and clearly made. In re Big Cold Water 
Drainage Dist., 162 N.C. 127, 78S.E. 14 (1913). 

Cited in In re Drainage of Ahoskie Creek, 257 
N.C. 337, 125 S.E.2d 908 (1962); In re Drainage 


of Ahoskie Creek, 261 N.C. 407, 134 S.E.2d 642 
(1964). 


and assessments made in forming a drainage 
district, by this section, the complaining party 


§ 156-76. Compensation of board of viewers. — The compensation of the 
engineer, including his necessary assistants, rodmen, and laborers, and also the 
compensation of the viewers, shall be fixed by the clerk. In fixing such 
compensation, particularly of the drainage engineer, the clerk shall confer fully 
with the Department of Water Resources and with the petitioners. The 
compensation to be paid the two members of the board of viewers, other than 
the engineer, shall be in such amount per day as may be fixed by the clerk of 
the superior court for the time actually employed in the discharge of their 
duties, and in addition any actual and necessary expenses of travel and 
subsistence while in the actual discharge of their duties, an itemized report of 
which shall be submitted and verified. (1909, c. 442, s. 36; 1917, c. 152, ss. 1, 2; 
Gerrsgngo4s LOZone 122558. 431 959ne 2881901, c. 1198.) 


§ 156-77. Account of expenses filed. — The engineer and viewers shall keep 
an accurate account and report to the court the name and number of days each 
person was employed on the survey and the kind of work he was doing, and any 
expenses that may have been incurred in going to and from the work, and the 
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cost of any supplies or material that may have been used in making the survey. 
(1909 13442) SalSaGesaissosaos) 


§ 156-78. Drainage record. — The clerk of the superior court shall provide 
a suitable book, to be known as the “Drainage Record,” in which he shall 
transcribe every petition, motion, order, report, judgment, or finding of the 
board in every drainage transaction that may come before it, in such a manner 
as to make a complete and continuous record of the case. Copies of all the maps 
and profiles are to be furnished by the engineer and marked by the clerk 
“official copies,’ which shall be kept on file by him in his office, and one other 
copy shall be pasted or otherwise attached to his record book. (1909, ¢. 442, s. 
13°.C shoo.) 

Purpose of Record Book. — Upon the filing proceedings notice of all that has been done 
of the final report by the viewers, etec., in a materially affecting them; and when they have 
proceeding to establish a drainage district failed to make objection within three years, 
under the provisions of the statute, a record is semble, they have lost their right to object, by 
required by the statute to be kept ina book for the delay. Griffin v. Board of Comm'rs, 169 
the purpose, giving all interested in the N.C. 642, 86S.E. 575 (1915). 


§ 156-78.1. Municipalities. — (a) Any municipality may participate in 
drainage district works or projects upon mutually agreeable terms relating to 
such matters as the construction, financing, maintenance and operation 
thereof. 

(b) Any municipality may contribute funds toward the construction, 
maintenance and operation of drainage district works or projects, to the extent 
that such works or projects: 

(1) Provide a source of municipal water supply for the municipality, or 
protect an existing source of such supply, enhance its quality or 
increase its dependable capacity or quantity, or implement or 
facilitate the disposal of sewage of the municipality; or 

(2) Protect against or alleviate the effects of floodwater or sediment 
damages affecting, or provide drainage benefits for property owned by 
the municipality or its inhabitants. 

(c) Municipal expenditures for the aforesaid purposes are declared to be for 
necessary expenses. Municipalities may enter continuing contracts, some 
portion or all of which may be performed in an ensuing year, agreeing to make 
periodic payments in ensuing fiscal years to drainage districts in consideration 
of benefits set forth in subsection (b) (2) of this section, but no such contract 
may be entered into unless sufficient funds have been appropriated to meet 
any amount to be paid under the contract in the fiscal year in which the 
contract is made. The municipal governing body shall, in the budget ordinance 
of each ensuing fiscal year during which any such contract is in effect, 
appropriate sufficient funds to meet the amount to be paid under the contract 
in such ensuing fiscal year. The statement required by G.S. 160-411.1 to be 
printed, written or typewritten on all contracts, agreements, or requisitions 
requiring the payment of moneys shall be placed on such a continuing contract 
only if sufficient funds have been appropriated to meet the amount to be paid 
under the contract in the fiscal year in which the contract is made. 

(d) The provisions of this section are permissive. If a municipality does not 
participate in accordance with the provisions of this section, then the other 
provisions of Subchapter III shall apply and be followed. (1961, ¢c. 614, s. 10.) 


Editor’s Note. — Section 160-411.1, referred 
to in this section, was repealed by Session Laws 
1971, c. 780, s. 138. Se: now § 159-28. 
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ARTICLE 6. 
Drainage Commissioners. 
§ 156-79. Election and organization under original act. — After the 


drainage district has been declared established, as aforesaid, and the survey 
and plan therefor approved, the court shall appoint three persons, who shall be 
designated as the board of drainage commissioners. Such drainage 
commissioners shall first be elected by the owners of land within the drainage 
or levee district, or by a majority of same, in such manner as the court shall 
prescribe. The court shall appoint those receiving a majority of the votes. If 
any one or more of such proposed commissioners shall not receive the vote of a 
majority of such landowners the court shall appoint all or the remainder from 
among those voted for in the election. Any vacancy thereafter occurring shall 
be filled by the clerk of the superior court. Such three drainage commissioners, 
when so appointed, shall be immediately created a body corporate under the 
name and style of “The Board of Drainage Commissioners of 
District,” with the right to hold property and convey the same, to sue and be 
sued, and shall possess such other powers as usually pertain to corporations. 
They shall organize by electing from among their number a chairman and a 
vice-chairman. They shall also elect a secretary, either within or without their 
body. Such board of drainage commissioners shall adopt a seal, which they 
may alter at pleasure. The board of drainage commissioners shall have and 
possess such powers as are herein granted. (1909, c. 442, s. 19; 1917, c. 152, s. 17; 
eon lua, Clo o0d tC. (Olson) 


Local Modification. — Columbus, Chadburn 
Drainage District: 1939, c. 70; 19538, ec. 1020; 
Hyde, Mattamuskeet Lake District: 1909, c. 509; 
Pub. Loc. 1927, c. 407; Iredell, Davidson Creek 
Drainage District: 1933, c. 466. 

See also, Local Modification under § 156-56. 

Individual Acts of Officials Do Not Bind 
District. — A drainage district is a corporation 
and as any other corporation, public or private, 
cannot be bound by the acts of its officials or 
agents acting separately or _ individually. 
Davenport v. Pitt County Drainage Dist. No. 2, 
220 N.C. 237, 17 S:B.2d 1 (1941), 

Conferring Special Rights on One 
Landowner. — The board of drainage 


commissioners, being a quasi-public corpora- 
tion, created for the “public benefit,’ the 
powers usually | pertaining to such cor- 
porations would not authorize a drainage 
district to enter into a contract that would give 
special or particular rights or claims to one 
landowner in the drainage district that is not 
enjoyed by all landowners similarly situated. 
Davenport v. Pitt County Drainage Dist. No. 2, 
220 N.C. 287, 17 S.E.2d 1 (1941). 

Appointment of Commissioners under 
Special Act. — As to appointment of 
commissioners for particular drainage district 
established under special act, see State ex rel. 
Mann v. Gibbs, 156 N.C. 44, 72 8.E. 82 (1911). 





§ 156-80. Name of districts. The name of such drainage district shall 
constitute a part of its corporate name; for illustration, the board of drainage 
commissioners of Mecklenburg Drainage District, No. 1. In the naming of a 
drainage district the clerk of the court, notwithstanding the name given in the 
petition, shall so change the name as to make it conform to the county within 
which the district, or the main portion of the district, is located, and such 
district shall also be designated by number, the number to indicate the number 
of districts petitioned for in the county. For illustration, the first district 
organized in Mecklenburg County would be Mecklenburg County Drainage 
District, No. 1; the name of the second would be Mecklenburg County Drainage 
District, No. 2; the fifth one organized would be Mecklenburg County Drainage 
District, No. 5: Provided, that so much of this section as provides for 
numbering the districts in each county shall not apply to districts in which 
bonds have been issued and sold prior to the fifth day of March, 1917. (1909, c. 
B42 Sl OO Ge Loe, 6. 1s (2. 9.a8e Poot.) 


§ 156-81. Election and organization under amended act. — (a) Method of 
Election. — In the election of drainage commissioners by the owners of land, 
each landowner shall be entitled to cast the number of votes equaling the 
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number of acres of land owned by him and benefited, as appears by the final 
report of the viewers. Each landowner may vote for the names of three persons 
for commissioners. If any person or persons in any district shall own land in 
any district containing an area greater than one half of the total area in the 
district, such owner shall only be permitted to elect two of the drainage 
commissioners, and a separate election shall be held under the direction of the 
clerk by the minority landowners, who shall elect one member of the drainage 
commissioners. 

In lieu of the above method of election of drainage commissiuners, the clerk 
of the superior court may, in his discretion, appoint such drainage 
commissioners and such drainage commissioners so appointed by the clerk 
shall have the same authority as if they had been elected by the method above 
described. \ 

(b) Organization. — Immediately after the election of the board of drainage 
commissioners, and after the members of the board shall be appointed by the 
clerk, the clerk of the court shall notify each of them in writing to appear at a 
certain time and place within the county and organize. The clerk of the 
superior court shall appoint one of the three members as chairman of the board 
of drainage commissioners, and in doing so he shall consider carefully and 
impartially the respective qualifications of each of the members for the 
position. 

(c) Term of Office. — The term of service of the members of the board of 
drainage commissioners so elected and appointed shall begin immediately after 
their organization. One commissioner shall serve for one year, one for two 
years, and the other for three years, the term to be computed from the first day 
of October following their organization. The members so serving for one, two, 
and three years, respectively, shall be designated by the clerk of the court or 
designated by lot among the members, in the discretion of the clerk. Thereafter 
each member shall be elected for three years. In the year when the term of any 
member or members shall expire the clerk of the court shall provide for an 
election of their successors to be held on the second Monday in August 
preceding the expiration of their term on the thirtieth day of September. The 
clerk of the court shall record in the drainage record the date of election, the | 
members elected, and the beginning and expiration of their term of office. 

(d) Vacancies Filled. — If a vacancy shall occur in the office of any 
commissioner by death, resignation, or otherwise, the remaining two members 
are to discharge the necessary duties of the board until the vacancy shall be 
filled; and if the vacancy shall be in the office of chairman or secretary, the two 
remaining members may elect a secretary, and the clerk shall appoint one of 
the two remaining members to act as chairman to hold until the vacancy in the 
board shall be filled. The clerk shall keep a similar record of any election to fill 
vacancies, and the member or members shall be elected in like manner as the 
original members, and shall serve until the expiration of the term of his 
predecessor. The secretary of the board of drainage commissioners shall 
promptly notify the clerk of the superior court of any vacancy in the board. 

(e) Failure to Elect. — If for any reason the clerk of the court shall fail to 
provide for an election of drainage commissioners on the second Monday in 
August to succeed those whose terms will expire on the thirtieth day of 
September, the clerk shall have authority at the most convenient date 
thereafter to provide for such election, and in the meantime the incumbents 
shall continue to hold their office as commissioners until their successors are 
elected and qualified. The term of office of boards of drainage commissioners 
heretofore elected and appointed shall expire on the thirtieth day of 
September, 1917, and their successors shall be elected on the second Monday in 
August, 1917, in the manner provided by law. 

(f) Meetings. — The board shall meet once each month at a stated time and 
place during the progress of drainage construction, and more often if 
necessary. After the drainage work is completed, or at any time, the chairman 
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shall have the power to call special meetings of the board at a certain time and 
place. The chairman shall also call a meeting at any time upon the written 
request of the owner of a majority in area of the land in the district. 

(g) Compensation. — The chairman of the board of drainage commissioners 
shall receive compensation and allowances as fixed by the clerk of the superior 
court. In fixing such compensation and allowances, the clerk shall give due 
consideration to the duties and responsibilities imposed upon the chairman of 
the board. The other members of the board shall receive a per diem not to 
exceed twelve dollars ($12.00) a day, while engaged in attendance upon 
meetings of the board, or in the discharge of duties imposed by the board. The 
secretary of the board shall receive such compensation and expense allowances 
as may be determined by the board. 

The chairman and members of the board of drainage commissioners shall 
also receive their actual travel and subsistence expenses while engaged in 
attendance upon meetings of the board, or in the discharge of duties imposed 
by the board. The compensation and expense allowances as herein set out shall 
be paid from the assessments made annually for the purpose of maintaining 
the canals of the drainage district, or from any other funds of the district. 

(h) Application of Section. — The provisions of this section shall apply to all 
drainage districts now or hereafter existing in this State, without regard to the 
date of organization, whether before or after April 14, 1949. 

(i) Appointment by Clerk of Superior Court as Alternative to Election. — In 
lieu of the methods of election and filling of vacancies in the position of 
drainage commissioner as provided in G.S. 156-79 and this section, the clerk of 
the superior court may, in his discretion, appoint such drainage commissioners 
and fill such vacancies, and such drainage commissioners so appointed by the 
clerk shall have the same authority and responsibility as if they had been 
elected or appointed as provided under G.S. 156-79 or this section. (1917, ¢. 152, 
Be bono ces 109M 217 3CeSe0si 53591947) 0935519496 0bb0ssal-3; 1957, c. 
yee Ses ) 

Local Modification. — Hyde, Mattamuskeet ity, until the election and qualification of their 
Drainage District: C. S. 5339; Pitt: 1935, c. 469, successors, to levy an additional assess- 
s. (4a); 1939, c. 350; Pitt, Drainage District No. ment against the lands of the district nec- 
POG 740.s0s essary to discharge the obligations of the 

Where one of three drainage commis- district. Peoples Loan & Sav. Bank v. King, 212 
sioners dies, the two surviving have author- NC, 349, 193 S.E. 663 (1937). 


§ 156-81.1. Treasurer. — The clerk of the superior court for the county 
where the district was organized, shall appoint a treasurer for the drainage 
district for a term not to exceed 12 months. The treasurer so appointed may be 
a member of the board of commissioners of the district or some other person 
deemed competent, and shall furnish bond as may be required by the said clerk 
of the superior court. The treasurer shall continue in office until a successor 
has been appointed and qualified. 

All references in Subchapter III of Chapter 156 of the General Statutes of 
North Carolina, to “treasurer” or “county treasurer” or “county auditor” are 
hereby amended to refer exclusively to the treasurer appointed as hereinbefore 
provided. (1963, c. 767, s. 4.) 


Local Modification. — Hyde: 1967, c. 1010. 


§ 156-82. Validation of election of members of drainage commission. — 
All irregularities caused by failure of any officer whose duty it was to provide 
for the election of a member or members of board of drainage commissioners of 
any drainage district, or the failure of any candidate to make a deposit as may 
be required by law, shall not invalidate such election where the following facts 
appear affirmatively: 

(1) That said election was held at the time and place prescribed by law. 
(2) That a ballot box was provided for the ballots cast for drainage 
commissioner. 
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(3) That the ballots were canvassed and the results declared by the judge 
of the general election. 

(4) That the candidate receiving the greatest number of votes was declared 
elected. 

(5) That no candidate for election as a member of board of drainage 
commissioners made any deposit as prescribed by law. | 

(6) That the candidate receiving the majority votes at said election has 
already qualified and is acting as such drainage commissioner. 

This section shall not apply to any election contested before March 9, 
1921. (1921, c. 210; C. S., s. 5339(a).) 


§ 156-82.1. Duties and powers of the board of drainage commissioners. 
— (a) The board of drainage commissioners shall proceed with the levying of 
assessments, issuance of bonds and construction of canals, water retardant 
structures and other improvements and acquisition of equipment as approved 
by the court in the adjudication upon the final report of the board of viewers, 
either in the creation of the district or in subsequent proceedings authorized by 
Article 7B. 

(b) The commissioners shall maintain the canals, water retardant 
structures, and all other improvements and equipment of the district. 

(c) The commissioners, with the approval of the clerk of the superior court, 
may use surplus funds in such manner as they deem best for (i) the 
maintenance of the improvements, (il) construction or enlargement of canals 
and water retardant structures, or other improvements or equipment, (iil) 
replacement or acquisition of equipment or structures, and (iv) for payment of 
any or all operating expenses including salaries, fees and costs of court. 

The term “surplus funds” is defined to mean any funds remaining after the 
payment of those items set forth specifically in the certificate of assessment, as 
well as funds provided in said certificate for maintenance and contingencies, 
and also, shall include maintenance and any other funds which the said 
commissioners may have on hand and which are not necessary for the payment 
of the bonds and interest thereon which have been issued by the said district. 

(d) The board of commissioners may agree, or contract, with any agency of 
the government of the United States or of North Carolina for such engineering | 
or other services as may be provided by such agency. 

(e) The board of commissioners may, in its discretion, release areas taken 
for rights-of-way if it determines, after the construction of the canals, that 
such are not needed for the purpose of the district. The release must be 
approved by the clerk of the superior court and such release shall be filed in the 
proceedings by virtue of which the district was created. 

(f) The board of drainage commissioners shall have all the duties and powers 
as set forth and imposed upon them by the various sections of this Subchapter 
and all others which are necessary to promote the purposes of the district. 


_ (g) The board of commissioners may authorize the use of stored or 
impounded water for recreational purposes. They may acquire title, by gift or 
purchase, but not by condemnation, of land to be used in conjunction with the 
stored and impounded water, for the development of recreational facilities. 

The said commissioners are not authorized to use funds obtained from 
assessments upon the lands within the drainage district, for the purposes of 
the acquisition and development of recreational facilities. They are authorized 
to issue revenue bonds or notes, for the acquisition of land and construction 
and development of recreational facilities. The funds received from the use of 
the said recreational facilities, may be pledged for the payment of said revenue 
bonds and notes. 

The terms and conditions of the issuance and payment of the said revenue 
bonds or notes, must be approved by the clerk of the superior court who has 
jurisdiction of the said drainage district. 

The commissioners are authorized to enter into a contract with persons, 
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association of persons or municipal or private corporations, for the operation of 
recreational facilities, owned by the drainage district. The contract may be 
entered into by negotiation or by award to the highest bidder at a public rental 
to be advertised as directed by the clerk of the superior court. The terms of the 
contract must be approved by the clerk of the superior court who has 
jurisdiction of the said drainage district. 

(h) The commissioners may enter into a contract with a municipality or 
other nonprofit organizations, for the joint use of a facility for the 
impoundment or storage of water. The contract must be approved by the clerk 
of the superior court who has jurisdiction of the drainage district. 

(i) All improvements constructed and acquired under the provisions of this 
Subchapter shall be under the control and supervision of the board of drainage 
commissioners. It shall be their duty to keep all improvements in good repair. 
Plo. tbl 4 S..2) 1060. Gall aoustcsa) 


ARTICLE 7. 
Construction of Improvement. 


§ 156-83. Superintendent of construction. — The board of drainage 
commissioners shall appoint a competent drainage engineer of good repute as 
Superintendent of construction. Such superintendent of construction shall 
furnish a copy of his monthly and final estimates to the Department of Water 
Resources, in addition to other copies herein provided which shall be filed and 
preserved. In the event of the death, resignation, or removal of the 
superintendent of construction, his successor shall be appointed in the same 
manner. 

The board of drainage commissioners may, in its discretion, agree with the 
Soil Conservation Service of the Department of Agriculture or any agency of 
the government of the United States or of North Carolina whereby such agency 
may furnish the service required of the superintendent of construction. If this 
is done by the board, any reference in this Chapter to the superintendent of 
construction and/or his duties shall include or be exercised by the said agency 
subject to the approval of the board of commissioners. (1909, c. 442, s. 20; C.S., 
ea en Ce ies Loe ee So) top CU Len. 1 40) iGetl 190: 1965. C. 
fds: 0.) 

Local Modification. — Hyde: 1957, c. 714. 

Cross Reference. — See § 156-104 as to 
application of this section. 


§ 156-84. Letting contracts. — The board of drainage commissioners shall 
cause notice to be given of the letting of the contract. The notice shall be posted 
at the courthouse door in the county wherein the district was organized. Notice 
shall be posted no less than 15 days prior to the opening of the bids and shall be 
published at least once a week for two consecutive weeks immediately prior to 
the opening of the bids, in some newspaper published in the county wherein 
such improvement is located, if such there be, and such additional publication 
elsewhere as they may deem expedient, of the time and place of letting the 
work of construction of such improvement, and in such notice they shall 
specify the approximate amount of work to be done and the time fixed for the 
completion thereof; and on the date appointed for the letting they, together 
with the superintendent of construction, shall convene and let to the lowest 
responsible bidder, either as a whole or in sections, as they may deem most 
advantageous for the district, the proposed work. No bid shall be entertained 
that exceeds the estimated cost, except for good and satisfactory reasons it 
shall be shown that the original estimate was erroneous. They shall have the 
right to reject all bids and advertise again the work, if in their judgment the 
interest of the district will be subserved by doing so. The successful bidder 
shall be required to enter into a contract with the board of drainage 
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commissioners and to execute a bond for the faithful performance of such 
contract, with .sufficient sureties, in favor of the board of drainage 
commissioners for the use and benefit of the levee or drainage district, in an 
amount equal to no less than 25 nor more than one hundred per centum (100%) 
of the estimated cost of the work awarded to him. In canvassing bids and 
letting the contract, the superintendent of construction shall act only in an 
advisory capacity to the board of drainage commissioners. The contract shall 
be based on the plans and specifications submitted by the viewers in their finai 
report as confirmed by the court, the original of which shall remain on file in 
the office of the clerk of the superior court and shall be open to the inspection 
of all prospective bidders. All bids shall be sealed and shall not be opened 
except under the authority of the board of drainage commissioners and on the 
day theretofore appointed for opening the bids. The drainage commissioners 
shall have power to correct errors and modify the details of the report of the 
engineer and viewers if, in their judgment, they can increase the efficiency of 
the drainage plan and afford better drainage to the lands in the district 
without increasing the estimated cost submitted by the engineer and viewers 
and confirmed by the court. (1909, c. 442, s. 21; 1911, c. 67, s. 4; C.S., s. 5341; 
1959, c. 806; 19638, c. 767, s. 6.) 

Power of Commissioners Is Discretionary. 


— This section directs that the levee or 
drainage commissioners shall convene with the 


CH. 156. DRAINAGE 


and cannot be questioned except for fraud or 
collusion, and then only to make _ the 
commissioners personally and _ individually 


superintendent of construction and let the work 
contemplated to the “lowest responsible 
bidder,” thereby conferring a discretionary 
power in adjudging the responsibility of the 
bidder, in all respects, with which the courts 
will not interfere in the absence of undue 
influence or a procurement by fraud. Sanderlin 
v. Luken, 152 N.C. 738, 68 S.E. 225 (1910). 
Acceptance of Work by Commissioners. — 
The acceptance of the work of the contractors 
as a compliance on their part with the contract 


liable. Craven v. Board of Comm’rs, 176 N.C. 
531, 97 S.E. 470 (1918). 

Section Authorizes Only Minor Changes in 
Report. — The authority given by this section 
to correct errors and modify the details of the 
report comtemplates only such minor changes 
of detail as may occur in carrying out the plans, 
etc., specified in the final report and not a 
substantial departure therefrom. Griffin v. 
Board of Comm’rs, 169 N.C. 642, 86 S.E. 575 
(1915). 


is a judicial act of the board of commissioners 


§ 156-85. Monthly estimates for work and payments thereon; final 
payment. — The superintendent in charge of construction shall make monthly 
estimates of the amount of work done, and furnish one copy to the contractor 
and file the other with the secretary of the board of drainage commissioners; 
and the commissioners shall, within five days after the filing of such estimate, 
meet and direct the secretary to draw a warrant in favor of such contractor for 
ninety per centum (90%) of the work done, according to the specifications and 
contracts; and upon the presentation of such warrant, properly signed by the 
chairman and secretary, to the treasurer of the drainage fund, he shall pay the 
amount due thereon. When the work is fully completed and accepted by the 
superintendent he shall make an estimate for the whole amount due, including 
the amounts withheld on the previous monthly estimates, which shall be paid 
from the drainage fund as before provided. (1909, c. 442, s. 22; C.S., s. 5342.) 


§ 156-86. Failure of contractors; reletting. — If any contractor to whom 
such work has been let shall fail to perform the same according to the terms 
specified in his contract, action may be had in behalf of the board of drainage 
commissioners against such contractor and his bond in the superior court for 
damages sustained by the levee or drainage district, and recovery made against 
such contractor and his sureties. In such an event the work shall be advertised 
and relet in the same manner as the original letting. (1909, c. 442, s. 23; 1911, ¢. 
OU Sst2 Cees oct 


§ 156-87. Right to enter upon lands; removal of timber. — In the 
construction of the work the contractor shall have the right to enter upon the 
lands necessary for this purpose and the right to remove private or public 


732 





§ 156-88 CH. 156. DRAINAGE § 156-88 
bridges or fences and to cross private lands in going to or from the work. In 
case the right-of-way of the improvement is through timber the owner thereof 
shall have the right to remove it, if he so desires, before the work of 
construction begins, and in case it is not removed by the landowner it shall 


become the property of the contractor and may be removed by him. (1909. e. 


Aa?" s. 24, C.S.,'s. 5344:) 


Cross Reference. — As to recovery of 
damages for timber, see note to § 156-70. 

Opinions of Attorney General. — Colonel 
Paul S. Denison, 40 N.C.A.G. 197 (1969). 

Purpose of Section. — The drainage acts 
contemplate that all damages to the owner of 
lands shall be assessed, including the taking of 
his timber necessary to carry out its plans, this 
section being designed to give the owner of the 
timber the privilege of taking such timber if he 


so elects. Beaufort County Lumber Co. v. 
Drainage Comm’rs, 174 N.C. 647, 94 S.E. 457 
(1917). 

Not an Unlawful Taking. — The objection 
that this section is an unconstitutional taking 
of the owner’s timber and giving it to the 
contractor, without compensation cannot be 
maintained. Beaufort County Lumber Co. v. 
Drainage Comm’rs, 174 N.C. 647, 94 S.E. 457 
(1917). 


§ 156-88. Drainage across public or private ways. — Where any public 
ditch, drain or watercourse established under the provisions of this Subchapter 
crosses or, in the opinion of the board of viewers, should cross a public highway 
under the supervision of the Board of Transportation the actual cost of 
constructing the same across the highway shall be paid for from the funds of 
the drainage district, and it shall be the duty of the Board of Transportation, 
upon notice from the court, to show cause why it should not be required to 
repair or remove any old bridge and/or build any new bridge to provide the 
minimum drainage space determined by the court; whereupon the court shal! 
hear all evidence pertaining thereto and shall determine whether the Board of 
Transportation shall be required to do such work,\and whether at its own 
expense or whether the cost thereof should be prorated between the Board of 
Transportation and the drainage district. Either party shall have the right of 
appeal from the clerk to the superior court and thence to the appellate division, 
and should the court be of the opinion that the cost should be prorated then the 
percentage apportioned to each shall be determined by a jury. 

Whenever the Board of Transportation is required to repair or remove any 
old bridge and/or build any new bridge as hereinbefore provided, the same may 
be done in such manner and according to such specifications as it deems best, 
and no assessment shall be charged the Board of Transportation for any 
benefits to the highway affected by the drain under the same, and such bridge 
shall thereafter be maintained by and at the expense of the Board of 
Transportation. 

Where any public ditch, drain, or watercourse established under the 
provisions of this Subchapter crosses a public highway or road, not under the 
supervision of the Board of Transportation, the actual cost of constructing the 
same across the highway or removing old bridges or building new ones shall be 
paid for from the funds of the drainage district. Whenever any highway within 
the levee or drainage district shall be beneficially affected by the construction 
of any improvement or improvements in such district it shall be the duty of the 
viewers appointed to classify the land, to give in their report the amount of 
benefit to such highway, and notice shall be given by the clerk of the superior 
court to the commissioners of the county where the road is located, of the 
amount of such assessment, and the county commissioners shall have the right 
to appear before the court and file objections, the same as any landowner. 
When it shall become necessary for the drainage commissioners to repair any 
bridge or construct a new bridge across a public highway or road not under the 
supervision of the Board of Transportation, by reason of enlarging any 
watercourse, or of excavating any canal intersecting such highway, such bridge 
shall thereafter be maintained by and at the expense of the official board or 
authority which by law is required to maintain such highway so intersected. 

Where any public canal established under the provisions of the general 
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drainage law shall intersect any private road or cartway the actual cost of 
constructing a bridge across such canal at such intersection shall be paid for 
from the funds of the drainage district and constructed under the supervision 
of the board of drainage commissioners, but the bridge shall thereafter be 
maintained by and at the expense of the owners of the land exercising the use 
and control of the private roads; provided, if the private road shall be converted 
into a public highway the maintenance of the bridge shall devolve upon the 
Board of Transportation or such other authority as by law shall be required to 
maintain public highways and bridges. (1909, c. 442, s. 25; 1911, c. 67, s. 6; 1917, 
c.lb2/ 946) CONS 8.0845.,1947 -celO 221955, €5.6'15,:S.22050) Yor see oe eves eee 
C8445 sef8eL9735¢0).5073Se0:) 

Editor’s Note. — The 1973 amendment “State Highway Commission” and _ for 
substituted “Board of Transportation” for “Commission.” 


§ 156-89. Drainage across railroads; procedure. — Whenever the 
engineer and the viewers in charge shall make a survey for the purpose of 
locating a public levee or drainage district or changing a natural watercourse, 
and the same would cross the right-of-way of any railroad company, it shall be 
the duty of the owner in charge of the work to notify the railroad company, by 
serving written notice upon the agent of such company or its lessee or receiver, 
that they will meet the company at the place where the proposed ditch, drain, 
or watercourse crosses the right-of-way of such company, the notice fixing the 
time of such meeting, which shall not be less than 10 days after the service of 
the same, for the purpose of conferring with the railroad company with 
relation to the place where and the manner in which such improvement shall 
cross such right-of-way. When the time fixed for such conference shall arrive, 
unless for good cause more time is agreed upon, it shall be the duty of the 
viewers in charge and the railroad company to agree, if possible, upon the place 
where and the manner and method in which such improvement shall cross such 
right-of-way. If the viewers in charge and the railroad company cannot agree, 
or if the railroad company shall fail, neglect, or refuse to confer with the 
viewers, they shall determine the place and manner of crossing the 
right-of-way of the railroad company, and shall specify the number and size of 
openings required, and the damages, if any, to the railroad company, and so 
specify in their report. The fact that the railroad company is required by the 
‘construction of the improvement to build a new bridge or culvert or to enlarge 
or strengthen an old one shall not be considered as damages to the railroad 
company. The engineer and viewers shall also assess the benefits that will 
accrue to the right-of-way, roadbed, and other property of the company by 
affording better drainage or a better outlet for drainage, but no benefits 
shall be assessed because of the increase in business that may come to the 
road because of the construction of the improvement. The benefits shall be as- 
sessed as a fixed sum, determined solely by the physical benefit that its prop- 
erty will receive by the construction of the improvement, and it shall be 
reported by the viewers as a special assessment, due personally from the 
railroad company as a special assessment; it may be collected in the manner of 
an ordinary debt in any court having jurisdiction. (1909, c. 442, s. 26; C.S., s. 
5346.) 

Mandamus against County Commis- coming into their hands and not otherwise 
sioners. — A judgment in proceedings for man- appropriated, is valid and not in violation of 
damus against the county commissioners to the Constitution or statutes relating to tax- 
compel them to pay an assessment of adrain- ation. Cabarrus County Drainage Dist. No. 2 
age district for benefit to the public roads v. Board of Comm’rs, 174 N.C. 738, 94 S.E. 
therein, that the defendants pay the same, with 530 (1917). 
interest and cost, out of the first moneys 


§ 156-90. Notice to railroad. — The clerk of the superior court shall have 
notice served upon the railroad company of the time and place of the meeting 
to hear and determine the final report of the engineer and viewers, and the 
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railroad company shall have the right to file objections to the report and to 
appeal from the findings of the board of commissioners in the same manner as 
any landowner. But such an appeal shall not delay or defeat the construction of 
the improvement. (1909, c. 442, s. 27; C.S., s. 5347.) 


§ 156-91. Manner of construction across railroad. — (a) Duty of 
Railroad. — After the contract is let and the actual construction is commenced, 
if the work is being done with a floating dredge, the superintendent in charge 
of construction shall notify the railroad company of the probable time at 
which the contractor will be ready to enter upon the right-of-way of such 
railroad and construct the work thereon. It shall be the duty of the railroad to 
send a representative to view the ground with the superintendent of 
construction and arrange the exact time at which such work can be most 
conveniently done. At the time agreed upon the railroad company shall remove 
its rails, ties, stringers, and such other obstructions as may be necessary to 
permit the dredge to excavate the channel across its right-of-way. The work 
shall be so planned and conducted as to interfere in the least possible manner 
with the business of the railroad. 

(b) Utilities Commission to Settle. — If the superintendent of construction 
and the railroad company shall not be able to agree as to the exact time at 
which such work can be done, including the time of beginning and the time to be 
consumed in such work, either party may give written notice thereof to the 
chairman of the Utilities Commission of the State, and thereupon the Utilities 
Commission shall cause an investigaton to be made, and, after hearing both 
parties, shall fix the time of beginning such work and the time to be consumed 
in the work of construction, and the final determination of the Utilities 
Commission thereon shall be binding upon the superintendent of construction 
representing the district and the railroad company, and. the work shall be done 
in such time as may be fixed by the Utilities Commission. 

(c) Penalty for Delay. — In case the railroad company refuses and fails to 
remove its tract and allow the dredge to construct the work on its right-of-way, 
it shall be held as delaying the construction of the improvement, and such 
company shall be liable to a penalty of twenty-five dollars ($25.00) per day for 
each day of delay, to be collected by the board of drainage commissioners for 
the benefit of the drainage district as in the case of other penalties. Such a 
penalty may be collected in any court having jurisdiction, and shall inure to the 
benefit of the drainage district. 

(d) Payment of Expense. — Within 30 days after the work is completed an 
itemized bill for actual expenses incurred by the railroad company for opening 
its tracks shall be made and presented to the superintendent of construction of 
the drainage improvement. Such bill, however, shall not include the cost of 
putting in a new bridge or strengthening or enlarging an old one. The 
superintendent of construction shall audit this bill and, if found correct, 
approve the same and file it with the secretary of the board of drainage 
commissioners. The commissioners shall deduct from this bill the cost of the 
excavation done by the dredge on the right-of-way of the railroad company at 
the contract price, and pay the difference, if any, to the railroad company. 
(OND -ee442 nae 2s Olle CaO sein epee Std40 41 so) Cals 4 S45e194 1c, OT ys. 
La) 


§ 156-92. Control and repairs by drainage commissioners. — Whenever 
any improvement constructed under this Subchapter is completed it shall be 
under the control and supervision of the board of drainage commissioners. It 
shall be the duty of the board to keep the levee, ditch, drain, or watercourse in 
good repair, and for this purpose they may levy an assessment on the lands 
benefited by the maintenance or repair of such improvement in the same 
manner and in the same proportion as the original assessments were made, 
and the fund that is collected shall be used for repairing and maintaining the 
ditch, drain, or watercourse in perfect order: Provided, however, that if any 
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repairs are made necessary by the act or negligence of the owner of any land 
through which such improvement is constructed or by the act or negligence of 
his agent or employee, or if the same is caused by the cattle, hogs, or other 
stock of such owner, employee, or agent, then the cost thereof shall be assessed 
and levied against the lands of the owner alone, to be collected by proper suit 
instituted by the drainage commissioners. It shall be unlawful for any person 
to injure or damage or obstruct or build any bridge, fence, or floodgate in such 
a way as to injure or damage any levee, ditch, drain, or watercourse 
constructed or improved under the provisions of this Subchapter, and any 
person causing such injury shall be guilty of a misdemeanor, and upon con- 
viction thereof may be fined in any sum not exceeding twice the damage or 
injury done or caused. (1909, c. 442, s. 29; C. S., s. 5349; 1947, ¢. 982, s. 1.) 


Cross Reference. — As to improvement, 
renovation, etc., of canals and structures, see 
Article 7B of this Chapter. 

Section Amended by Implication. — 
Sections 156-118 and 156-123 were added by 
Public Laws 1923, ch. 231 and had the effect of 
amending this section. This section authorizes 
the drainage commissioners to levy an 
assessment upon the lands in the district for 
the purpose of keeping up the drainage. The 
amending statutes provided that the 
commissioners could issue bonds instead of 
levying an assessment. In re Perquimans 
County Drainage Dist. No. Four, 254 N.C. 155, 
118 S.E.2d 431 (1961), decided prior to the 
repeal of §§ 156-118 to 156-120. 

Assessinents Authorized on Properties 
Benefited by Repairs. — it is the duty of the 
Commissioners to keep the drains and works of 
the districts in good repair. For this purpose 
they are authorized to levy assessments on the 
properties within the district benefited by the 
repairs. In re Albemarle Drainage Dist., 
Beaufort iGountyy Noe o255 ONC ose; nied 
S.E.2d 599 (1961). 

Provision Limiting Assessments. — A 
provision in the petition limiting the amount of 
assessments to be made on lands within a 
drainage district being formed under the 


§ 156-93. Construction of lateral drains. 


provisions of the statute, which was not 
inserted in the final judgment rendered in due 
course, may not at a subsequent term be 
supplied by amendment, being also contrary to 
the statutory provisions and invalid. Mann vy. 
Mann, 176 N.C. 353, 97 S.E. 175 (1918). 

Meaning of Original Assessments. — 
Under the provisions of the statute creating the 
Mattamuskeet Drainage District the control 
thereof, after its completion, is continued in the 
board of drainage commissioners for the 
purpose of its maintenance, and authority is 
given it to levy assessments therefor on the 
lands benefited in the same manner and in the 
same proportion as the “original assessments” 
were made, and collected by the same officers 
as those by whom the State and county taxes 
are collected. It was held that the term 
“original assessments”’ refers to those made for 
construction work on bonds issued therefor, 
and the assessments for maintenance should be 
collected by the sheriff of the county for the 
purpose of maintenance, as taxes for general 
county purposes are to be collected by him. 
Drainage Comm'rs v. Davis, 182 N.C. 140, 108 
S.E. 506 (1921). 

Cited in Robeson County Drainage Dist. No. 
4v. Bullard, 229 N.C. 633, 50 S.E.2d 742 (1948). 


The owner of any land that has 





been assessed for the cost of the construction of any ditch, drain, or 
watercourse, as herein provided, shall have the right to use the ditch, drain, or 
watercourse as an outlet for lateral drains from such land; and if the land be of 
such elevation that the owner cannot secure proper drainage through and over 
his own land, or if the land is separated from the ditch, drain, or watercourse 
by the land of another or others, and the owner thereof shal! be unable to agree 
with such others as to the terms and conditions on which he may enter their 
lands and construct the drain or ditch, he may file his ancillary petition in such 
pending proceeding to the court, and the procedure shall be as now provided by 
law, GL909) C2442 (e081 915. Cc. 43 Sols B01 (aC. hoe ae eel 


ARTICLE 7A. 
Maintenance. 


§ 156-93.1. Maintenance assessments and contracts; engineering assis- 
tance, construction equipment, etc.; joint or consolidated maintenance op- 
erations; water retardant structures; borrowing in anticipation of revenue. 
— (a) The board of drainage commissioners may annually levy maintenance 
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assessments in the same ratio as the existing classification of the lands within 
the district. The amount of these assessments shall be determined by the board 
of drainage commissioners and must be approved by the clerk of the superior 
court prior to their annual levy. The proceeds of these assessments shall be 
used for the purpose of maintaining canals of the drainage district in an 
efficient operating condition and for the necessary operating expenses of the 
district as approved by the clerk of the superior court. 

The board of drainage commissioners shall have the authority to employ 
engineering assistance, construction equipment, superintendents and operators 
for the equipment necessary for the efficient maintenance of the canals, or the 
maintenance may be done by private contract made after due advertisement as 
required for the original construction work. 

(b) The board of drainage commissioners of a drainage district may join 
with the commissioners of one or more districts for the purpose of employing 
engineering assistance, equipment, superintendents and equipment operators 
for the maintenance of the canals in the several districts desiring to coordinate 
their maintenance operations and the drainage districts desiring to coordinate 
a common maintenance force may have a common office with the necessary 
employees for the furtherance of the joint operations for maintenance. The 
districts may coordinate their work without regard to county lines. 

(c) The board of commissioners of a drainage district may, individually or 
jointly with the commissioners of other drainage districts, purchase, lease, 
rent, sell, or otherwise dispose of at public or private sale, equipment for the 
original construction or maintenance of the canals in the individual or joint 
districts or the said drainage districts may make contracts with private 
construction firms for the maintenance and construction of their canals. 
Contracts made with private construction companies/are to be advertised as 
provided for the contract for the original construction of the canals. 

The drainage districts may use the equipment owned by them for the 
purpose of maintenance of the canals and the construction of extensions to the 
system of canals in the individual or several drainage districts. 

(d) The drainage districts desiring to consolidate their maintenance 
services and equipment may set up a board composed of one member from 
each district for the purpose of control and use of the personnel and equip- 
ment employed on a joint basis, and in all matters coming before the joint 
board, the representative of each district shall have a voting strength 
equal to the proportionate acreage of his drainage district as compared 
with the total acreage of the combined districts. 

(e) The collection of the annual maintenance assessments shall be made 
by the county tax collector. The board of county commissioners of the county 
in which a drainage district 1s located shall upon the request of the board 
of drainage commissioners of the said district cause to be shown on the 
tax statement or notice issued by the county to its taxpayers the amount due 
the drainage district by the landowners in the same manner as other 
special assessments are shown thereon. This amount shall be collected by the 
county tax collector in the same manner as county taxes and deposited to the 
credit of the district in which the land is located. 

(f) The provisions for maintenance as set forth in this Article and elsewhere 
in this Subchapter III shall include water retardant structures and the 
operation of such. 

(g) The board of commissioners may borrow money in anticipation of 
revenue from maintenance assessments, as hereinbefore provided for, from 
which assessments the loan shall be repaid. The amount which the 
commissioners may borrow shall not be limited to the revenues anticipated for 
any one year. The terms and provisions of such loan shall be approved by the 
clerk of the superior court which approval shall be requested in the form of a 
petition and order in the proceeding by virtue of which the district was 
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organized. The proceeds of said loan shall be used only for purposes set forth in 
Article 7A of Chapter 156. (1949, c. 1216; 1959, c. 597, s. 4; 1961, c. 614, s. 8.) 


Local Modification. — Beaufort: 1963,c.142. Drainage Dist. No. Four, 254 N.C. 155, 118 
Quoted in In re Perquimans County  S8.E.2d 431 (1961). 


ARTICLE 7B. 


Improvement, Renovation, Enlargement and Extension 
of Canals, Structures and Boundaries. 


§ 156-93.2. Proceedings for improvement, renovation and extension of 
canals, structures and equipment. — The board of commissioners may 
construct, renovate, improve, enlarge and extend the drainage systems and 
water retardant structures and any equipment of the district, by complying 
with the following provisions: 

(1) The commissioners shall file with the clerk of the superior court in the 
county in which the district was organized, a petition which sets forth 
the need for the improvements requested and a general description of 
the proposed improvements. 

(2) Upon the filing of the petition, the clerk shall then appoint a board of 
viewers with the same composition and qualifications as is required 
by G.S. 156-59. He shall direct the board of viewers to consider the 
proposals of the board of commissioners and report to him (1) whether 
or not the improvement proposed will benefit the lands sought to be 
benefited and (ii) whether or not the proposed improvement is 
practicable. 

The board of viewers shall make their report to the clerk within 30 
days after their appointment unless the time shall be extended by the 
court upon the showing of a meritorious cause for the extension. 

(3) a. If the board of viewers shall report (i) that none of the improvement 
proposed will benefit the lands sought to be benefited, or (11) that 
it is not practicable, the petition of the board of commissioners 
shall be dismissed and shall not be submitted again within six 
months thereafter. 

b. If the board of viewers shall report (1) that part or all the 
improvement proposed will benefit the lands sought to be 
benefited and (ii) the proposed improvement is practicable, then 
the clerk shall fix a time and place for a hearing upon said report. 
The said hearing shall be no less than 20, nor more than 30, days 
after the filing of said report. 

(4) Notice of said hearing shall be given as follows: 

a. Posting and publication: 

1. Posting at the courthouse door of the county in which the 
proceeding is pending; 

2. Posting at five conspicuous places within the district; 

3. The notice shall be posted at least 20 days prior to said hearing; 

4. Publication in a newspaper with general circulation within the 
area once a week for three successive weeks. 

b. Contents: 

1. The notice shall state the time and place for the hearing; 

2. Describe in general terms the improvements proposed; 

3. That the court will consider and adjudicate the report of the 
board of viewers. 

(5) At the date appointed for the hearing the clerk shall hear and 
determine any objections that may be offered to the said report. The 
clerk may make such modifications and changes which tend to 
increase the benefits of the proposed work or improvement. 

(6) a. If the clerk shall adjudicate that (1) none of the improvements 
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proposed will benefit any of the lands sought to be benefited or 

(ii) that none of the improvements are practicable, he shall 

dismiss the proceedings and the petition shall not be submitted 

again within six months thereafter. 

b. If the clerk shall approve the said report, he shall then direct the 
board of viewers to prepare a further and detailed report which 
shall include the following: 

1. Specific plans and profiles together with estimates of the cost 
of the work recommended by the said board of viewers and 
an estimate of all other costs including those incurred by the 
board of viewers; 

2. If directed by the clerk, a new property map of the district 
which shall show thereon the general location of each tract of 
land which will be benefited by the proposed work; 

3. A statement showing the classification of benefits to be 
received by the several tracts of lands. This classification 
shall be determined and shown in the same manner as is 
provided for in G.S. 156-71. The board of viewers may adopt 
the original classification. Only those lands to be benefited by 
the proposed work shall be classified for assessment. 

The board of viewers shall have, insofar as applicable, the same 
powers and duties as relate to the final report as are required and 
provided in Article 5 by G.S. 156-69, 156-70, 156-70.1 and 156-71. 

The board of viewers shall make their report to the clerk within 
60 days after their appointment. The clerk may extend this time 
upon the showing of meritorious cause for the extension. 

The expense of the board of viewers, their assistants, and all 
costs incurred by them shall be paid from any surplus funds of 
the district, as defined in this Subchapter, or if such are not 
sufficient, by the same means of financing as are available for 
such purposes when the district is originally organized. The 
estimate of the expenditures shall be shown in its report and all 
amounts of money expended shall be reimbursed when funds are 
available. 

(7) Upon the filing of the said report, the clerk shall fix a time and a place 
for a hearing thereupon. 

(8) The notice of the hearing upon said report shall be given in the same 
manner as required for the notice of the proposed work as required by 
the preceding subdivision (4) which relates to the preliminary 
hearing. 

Also, a notice of said hearing shall be mailed at least 10 days prior 
to the hearing, to those landowners as their names appear upon the 
statement of classification of benefits filed with the report of the 
board of viewers and whose names and addresses are shown on the tax 
scrolls of the county wherein their land is situated. The attorneys for, 
or commissioners of, the district shall use due diligence to determine 
the said names and addresses from the tax scrolls. 

The filing with the clerk of the superior court of a certificate by the 
attorney for, or the commissioners of, the district, that due diligence 
has been used to obtain the names and addresses from the tax scrolls 
and that notice has been mailed to those persons at the address 
shown, shall be sufficient showing that this provision has been 
complied with. The certificate shall state the names, addresses and 
dates to whom such notice was mailed. 

(9) At the date set for the hearing any landowner may appear in person, or 
by counsel, and file his objections in writing to the report of the board 
of viewers. It shall be the duty of the clerk to carefully review the 
report of the board of viewers and the objections filed thereto and 
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make such changes as are necessary to render substantial and equal 
justice to all landowners in the district. 

If the clerk shall adjudicate that the benefits which will accrue to 
the lands affected are greater than the cost of the improvements, the 
report of the board of viewers shall be confirmed. The clerk shall then 
direct the commissioners of the district to proceed with the 


improvements as approved. 


If, however, the clerk finds that the cost of the improvements is 
greater than the resulting benefits that will accrue to the lands 
affected, the clerk shall dismiss the proceedings. 


_— 
re 
i) 
— 


Any landowner, party petitioner or the drainage district may, within 


10 days after the ruling or adjudication by the clerk upon the report of 
the board of viewers, appeal to the superior court in session time or in 
chambers. Such appeal shall be taken and prosecuted as provided in 
special proceedings. Such appeal shall be based and heard only upon 
the exceptions filed thereto in writing by the appealing party, either 
as to issues of law or fact, and no additional exceptions shall be 
considered by the court upon the hearing of the appeal. All of the 
terms and provisions of G.S. 156-75 shall apply to the appeal. (1961, ec. 


Ol4es 7 al vOUsemLo2. Sar 


Purpose of Article. — The legislature, when 
it enacted Subchapter III authorizing the 
establishment of drainage districts, made no 
provision for an alteration and enlargement of 
boundaries subsequent to the date of creation 
for the simple reason that the boundaries as 
finally determined had to include all lands 
benefited by the improvement, and the lands so 
benefited were required to be assessed for the 
benefits accruing. Hence no assessment could 
be levied either for original construction or for 
cost of maintenance on lands beyond the 
boundaries. In re Albemarle Drainage Dist., 


Beaufort County No. 5, 255 N.C. 338, 121 S.E.2d 
599 (1961). 

The 1961 legislature, recognizing that lands 
not originally expected to receive benefit from 
works to be performed by a drainage district 
might, by changing conditions and _ the 
modification or enlargement and maintenance 
of the drains, receive benefits from work 
subsequently proposed to be done, made 
provision for the enlargement of boundaries of 
drainage districts. In re Albemarle Drainage 
Dist., Beaufort County No. 5, 255 N.C. 338, 121 
S.E. 2d 599 (1961). 


§ 156-93.3. Extension of boundaries. — The boundaries of a drainage 
district may be extended upon compliance with the requirements and 


procedures as follows: 


(1) The request for extension shall be made by the board of commissioners 
of the district, in the form of a petition in the name of the drainage 
district, to the clerk of the superior court of the county wherein the 
district was originally organized. The proceeding may be ex parte or 


adversary. 


(2) The area proposed to be included within the boundaries of the district 


must be either: 


a. Located upstream and adjacent to the existing boundary of the 
district and must have as its only source of drainage either: 
1. The canals of the district; or 
2. Natural or artificial drain ways which empty into or are 

benefited by the canals of the district; and 

3. Must be within the watershed of the existing district; or 

b. Adjacent to the existing boundary of the district and have a 
common outfall with the existing district. 


(3) a. In the event the area meets the requirements of ( 
the petition to be filed by the board of 


necessary for 


2) a, it shall only be 


commissioners of the district. 

b. In the event the area meets the requirement of (2) b of this section, 
the owners of fifty percent (50%) or more of the land area which it 
is proposed to include or forty percent (40%) or more of the 
resident landowners who will be benefited within such area, must 
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join with and be petitioners with the commissioners of the 
existing district, asking for the extension of boundaries and 
inclusion of land within the existing district. 

Should the area proposed to be included within the boundary of 
the enlarged district embrace one or more existing drainage 
districts, the commissioners of any such district or districts may 
join in a petition to the court asking for the extension of 
boundaries of the existing district. 

The joinder in the petition by the commissioners of such 
drainage district in the name of the district shall have the effect 
of including in the petition all of the land within said existing 
drainage district to the same extent as if the petition had been 
signed individually by each landowner of the district. The total 
acreage in such district or districts shall be included as land in the 
petition in determining whether or not the requirements under 
this section have been complied with. 


(4) Upon filing of the petition for extension of the boundaries, the clerk of 
the superior court shall appoint a board of viewers with the same 
composition and qualifications as is required by G.S. 156-59. The 
board of viewers shall examine the area proposed to be included 
within the boundaries of the district to determine whether or not, in 
their opinion, it is feasible and equitable to include said area within 
the boundaries of the district, and report their finding to the court. 
The report must be made within 30 days after the appointment of said 
board of viewers. The time for filing said report may be extended by 
the clerk upon a showing of a meritorious cause for the extension. 

(5) If the board of viewers shall report that the proposed extension of 
boundary is not feasible or equitable, the petition shall be dismissed 
and shall not be submitted again until after six months from date of 
dismissal. 

(6) a. If the board of viewers shall report that the proposed extension of 


boundary is feasible and equitable, then the clerk of the superior 
court shall order the board of viewers to make a further and 
detailed report which shall include a map of the area that is 
proposed to be annexed which shal! show: 

1. Boundaries of the existing district; 

2. Boundaries of the proposed extension; 

3. A general location of each individual tract of land which will 

be benefited. 


b. In the event no additional work is proposed, the board of viewers 


shall report the following: 

1. The allocation of benefits derived from the existing canals, 
structures or other improvements, between the existing 
district and the area to be included within the boundaries of 
the existing district, which shall be a percentage figure and 
shall be the major factor for the determination of the 
requirements set forth in the succeeding paragraphs 2 and 3; 

2. The amount of money, if any, which the owners of the land to 
be included within the district should pay for the use of the 
canals, structures or other improvements of the district; 

3. The percent of the cost of maintenance and operating expenses 
which the owners of the land to be included, should pay; 

4. Classification of the additional lands as to benefits derived 
from the existing canals, structures or other improve- 
ments of the district which shall be in accordance with the 
provisions of G.S. 156-71. The area of the existing district 
shall not be classified, unless directed by the clerk of the 
superior court; 
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5. The names and addresses of the landowners within the areas 
proposed to be included insofar as may be determined from 
the tax records of the county; 

6. Such other information as may be appropriate or as may be 
directed by the clerk of the superior court. 

c. In the event additional work is proposed, the report of the board of 
viewers shall also contain the information required in G.S. 
156-93.2, as it applies to the final report of the board of viewers. 

(7) The board of viewers shall file their detailed or final report within 60 
days after their appointment. The time for filing of said report may be 
extended by the clerk upon a showing of meritorious cause for the 
extension. 

(8) Upon the filing of said report those landowners in the area to be 
included who are not parties to the proceedings and who do not desire 
to sign the petition, shall be made parties defendant. Summons shall 
be served upon the defendants in the manner required for special 
proceedings. There shall be attached to and served with the summons, 
in lieu of a copy of the petition or final report, a statement which shall 
set forth (i) the purpose of the proceedings and (11) that the report of 
the board of viewers is on file in the office of the clerk of the superior 
court and may be examined by persons interested. 

(9) The attorney for, or the commissioners of, the district shall use due 

diligence to give notice to every landowner within the area proposed to 

be included, who has not signed the petition asking for such extension 
of boundaries and/or the proposed improvements. 

The filing of a certificate by the attorney for, or the commissioners 
of, the district that due diligence has been used to notify each of said 
defendant landowners shown by the report of the board of viewers, 
either by personal service or by publication, shall be sufficient 
showing of compliance with this provision. The certificate shall 
contain the names of such landowners served personally, the date of 
service and the names of those served by publication and the date of 
service by publication. 

Upon filing of said certificate the clerk shall fix a time and place for a 

hearing upon said report, which date shall be no less than 20 days 

after filing of said certificate. 

(11) Notice of said hearing shall be given as follows: 

a. Posting and publication: 

1. Posting at the courthouse door of the county in which the 
proceeding is pending; 

2. Posting at five conspicuous places in the district and in the 

area to be included; 

. The notice shall be ‘posted at least 20 days prior to the said 
hearing; 

. Publication in a newspaper with general circulation within the 
area once a week for three successive weeks; 

. Mailing a copy of the notice to those persons for whom an 
address is shown in the certificate filed by the attorney for, 
or commissioners of, the district. 

b: Contents: 

1. The notice shall state the time and place for the hearing; 

2. Describe in general terms the area proposed to be included and 
work proposed, if any; 

3. That the court will consider and adjudicate the report of the 
board of viewers. 

(12) At the date set for hearing any landowner may appear in person or by 
counsel and file his objection in writing to the report of the board of 
viewers. It shall be the duty of the clerk to carefully review the report 
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of the board of viewers and the objection filed thereto and make such 

changes as are necessary to render substantial and equal justice to all 

of the landowners and the existing district. 

(13) The clerk shall, after making adjustments in the report of the board 
of viewers, if any, determine: 

a. If the area(s) of land sought to be included, or any part thereof, is, 
or will be, benefited by the canals, structures or other 
improvements of the district. 

b. If such area(s) should equitably be included within the boundary of 
the district because of the benefits received or to be received from 
the district. 

c. If the requirements of the preceding subdivision (3)b, if applicable, 
are met. 

If the clerk shall determine that all of the three preceding 
requirements are met, he shall direct that the area(s) of land to be 
included within the boundaries of the district, in accordance with the 
provisions of the report of the board of viewers, as approved. 

(14) If the clerk shall determine either: 

a. That no part of the area proposed to be included is or will be 
benefited by the canals, structures or other improvements of the 
district and equitably should not be included within the 
boundaries of the district; or 

b. That the requirements of the preceding subdivision (3)a or b, 
whichever is applicable, have not been complied with; he shall 
dismiss the proceeding. 

(15) Any landowner, party petitioner or the drainage district may, within 
10 days after the ruling or adjudication by the clerk upon the report of 
the board of viewers, appeal to the superior court In session time or in 
chambers. Such appeal shall be taken and prosecuted as provided in 
special proceedings. Such appeal shall be based and heard only upon 
the exceptions filed thereto in writing by the appealing party, either 
as to issues of law or fact, and no additional exceptions shall be 
considered by the court upon the hearing of the appeal. All of the 
terms and provisions of G.S. 156-75 shall apply to the appeal. 

(16) The duties and powers of the board of commissioners as to those lands 
included within the district by the current proceedings shall be the 
same as to those in the original proceeding. (1961, c. 614, s. 1; 1965, ¢. 
Brac se vou vCrioe sro, cc. 440) 10024 


§ 156-93.4. Coordination of proceedings under §§ 156-93.2 and 156-93.3. 
— In the event a proceeding shall be instituted as provided for in G.S. 156-93.2 
and shall also include the extension of boundaries, as provided for in G.S. 
156-93.3, the provisions of G.S. 156-93.2 and 156-93.3 shall be coordinated and if 
there shall be any conflict as to procedure, that provided for in G.S. 156-93.3 
shall be followed. (1961, c. 614, s. 1.) 


§ 156-93.5. Assessments and bonds for improvement, renovation, 
enlargement and extension. — The board of drainage commissioners shall, 
for the purposes set forth in this Article, levy the necessary assessments and 
may issue bonds or other debentures for the purpose of providing funds for the 
construction or acquisition of any of the improvements or works authorized by 
this Article. The time and manner of levying assessments and the issuance of 
bonds or other debentures and the terms thereof shall be the same as provided 
for in Article 8 of Subchapter III. (1961, c. 614, s. 1.) 


§ 156-93.6. Rights-of-way and easements for existing districts. — All 
drainage districts heretofore created shall be deemed to own an easement or 
right-of-way in and to those lands upon which there are existing canals and 
spoil banks. 
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Whenever the proposed repairs, maintenance or other improvements make it 
necessary for the drainage district to acquire additional land for easements or 
right-of-way, the procedure to secure the same shall be in accordance with G.S. 
156-70.1. (1961, c. 614, s. 1.) 

Applied in Taylor v. Askew, 17 N.C. App. 

620, 195 S.E.2d 316 (1973). - 


§ 156-93.7. Existing districts may act together to extend boundaries 
within watershed. — If there shall be more than one drainage district in a 
drainage basin, or watershed, the board of drainage commissioners of any of 
the districts may initiate or join separately or collectively with the 
commissioners of one or more of other drainage districts, in the drainage basin 
or watershed, and/or with the owners of land within the drainage basin, whose 
lands are not included within an existing drainage district in a petition to the 
court, asking for the creation of a larger drainage district, or the extension of 
boundaries of one of the existing districts. 

The joinder in the petition by the commissioners of an existing drainage 
district, acting in the name of the district, shall have the effect of including all 
of the land assessed within the drainage district, in the petition asking for the 
creation of the larger drainage district or the extension of boundaries of an 
existing district. The total area of assessed land, within the existing drainage 
district shall be included, as land in the petition, in determining whether or not 
the requirement of G.S. 156-93.3 (3) b have been fulfilled. 

The provisions of this section shall apply in proceedings provided for in G.S. 
156-93.2 and 156-93.3. (1961, c. 614, s. 1; 1965, c. 11438, s. 5.) 


ARTICLE 8&. 
Assessments and Bond Issue. 


§ 156-94. Total cost for three years ascertained. — After the classification 
of lands and the ratio of assessments of the different classes to be made 
thereon has been confirmed by the court, the board of drainage commissioners 
shall ascertain the totai cost of the improvement, including damages awarded , 
to be paid to owners of land, all costs and incidental expenses, and also 
including an amount sufficient to pay the necessary expenses of maintaining 
the improvement for a period of three years after the completion of the work of 
construction, not exceeding ten per centum (10%) of the estimated actual cost 
of constructing the drainage works or the contract price thereof if such 
contract has not been awarded, and after deducting therefrom any special 
assessments made against any railroad or highway, and, thereupon, the board 
of drainage commissioners, under the hand of the chairman and secretary of 
the board, shall certify to the clerk of the superior court the total cost, 
ascertained as aforesaid; and the certificate shall be forthwith recorded in the 
drainage record and open to inspection of any landowner in the district. (1909, 
cv44dZ, s. 315 1911) cubtis:8: C 5h is2 5301. 1928 feet ee 


Cross Reference. — See § 156-104 as to 
application of this section. . 


§ 156-95. Assessment and payment; notice of bond issue. — I[f the total 
cost of the improvement is less than an average of twenty-five cents (25¢) per 
acre on all the land in the district, the board of drainage commissioners shall 
forthwith assess the lands in the district therefor, in accordance with their 
classification, and said assessment shall be collected in one installment, by the 
same officer and in the same manner as State and county taxes are collected, 
and payable at the same time. In case the total cost exceeds an average of 
twenty-five cents (25¢) per acre on all lands in the district, the board of 
drainage commissioners shall give notice for three weeks by publication in 
some newspaper published in a county in which the district, or some part 
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thereof, is situated, if there be any such newspaper, and also by posting a 
written or printed notice at the door of the courthouse and at five conspicuous 
places in the district, reciting that they propose to issue bonds for the payment 
of the total cost of the improvement, giving the amount of bonds to be issued, 
the rate of interest that they are to bear, and the time when payable. Any 
landowner in the district not wanting to pay interest on the bonds may, within 
15 days after the publication of such notice, pay to the county treasurer the full 
amount for which his land is liable, to be ascertained from the classification 
sheet and the certificate of the board showing the total cost of the 
improvement, and have his lands released from liability to be assessed for the 
improvement; but such land shall continue liable for any future assessment for 
maintenance or for any increased assessment authorized under the law. (1909, 
Che: LVS ss vide LO ey ae el Ca eS A 


Assessments Not ‘‘Taxes’’. — Assessments 
made for the maintenance of a drainage 
district, incorporated under the provisions of 
the statute, are not “taxes,” though they may 
be so incorrectly denominated therein; they are 
only assessments made for the special benefits 
to the land within the district and not imposed 
for the purpose of general revenue. Drainage 
Comm’rs v. Davis, 182 N.C. 140, 108 S.E. 506 
(1921), 

Assessments Are Liens in Rem. — 
Assessments upon lands in a drainage district 
are liens in rem, resting upon the lands, into 
whosesoever hands it may be at the time they 
accrue, and do not come within the terms of a 
warranty against encumbrances by deed. 
Taylor v. Commissioners of Moseley Creek 
Dramaces .DISt aol Jo. N Gili. 96.5.1 LOA 
(1918). 

Timber Interest Not Liable. — A 
conveyance of the timber, under the usual deed, 
providing for its cutting and removal from the 
land within a stated period, is regarded as a 
severance thereof from the land, and the 
grantee in the deed is not liable for an 
assessment for drainage purposes laid thereon. 
Dover Lumber Co. v. Board of Comm’rs, 1738 
N.C. 117, 918.E. 714 (1917). 

One Owner Not Liable for Failure of 
Others. — No owner is responsible for other 
owners by reason of their failure to pay, except 
through the method of assessment provided by 
the statute. Carter v. Board of Drainage 
Comm'rs, 156 N.C. 188, 72 S.E. 380 (1911). 

Owner Liable for Additional Assessments. 
— The land of the owner who has paid his 
assessments, as provided by this section, is 
subject to additional assessments, the lands in 
the district being liable until the original bond 
issue for making the improvements’ or 
indebtedness incurred therefor is paid in full. 
Virginia-Carolina Joint Stock Land Bank v. 
Watt, 207 N.C. 577, 178 S.E. 228 (1935). 

Courts Can  Enjoin Collection of 
Assessments. — The courts, in proper 
instances, have the power to interfere and stay 
amounts assessed against the owner of lands 
within an established drainage district, when it 
appears that the commissioners, in carrying out 


the ministerial duties imposed on them, 
endeavor to collect from him a sum in excess of 
their own assessment, or that they had made 
out these rolls in utter disregard to the 
classifications and ratio of assessments 
established by the final report, or they had 
made such changes in the plans and 
specifications thereof as to exceed their powers 
and work substantial wrong and hardship upon 
a landowner, if he is not guilty of laches and 
has not unduly delayed asserting his rights. 
Griffin v. Board of Comm’rs, 169 N.C. 642, 86 
».H.575 (1915); 

But where a drainage district has been fully 
and lawfully established in accordance with the 
statute, and the commissioners duly appointed 
and bonds issued in furtherance of the scheme, 
an injunction restraining the collection of the 
assessment against the landowners therein, at 
the suit of one of them, will not issue, as 
against the interest of the holder of the bonds, 
unless it clearly appears that the 
commissioners have substantially departed, to 
the injury of the claimant, from the scheme set 
forth in the final report of the viewers, etc. and 
it appearing in this case that such has not been 
done, the restraining order is_ properly 
dissolved, and the further order that the 
plaintiff may proceed in his action against the 
commissioners is approved. Griffin v. Board of 
Comm’rs, 169 N.C. 642, 86 S.E. 575 (1915). 

Purchaser Takes with Notice of 
Assessments. — The purchaser of lands within 
a drainage district formed under the provisions 
of this Chapter is fixed by the statute with 
notice of the assessments and the time thereof, 
whether a resident of another state or not. Pate 
v. Banks, 178 N.C. 189, 100 S.E. 251 (1919). 

Presumption as to Notice. — ‘The 
presumption is in favor of the regularity of the 
official proceedings of the commissioners of a 
drainage district, and applies as to the 
sufficiency of notice to a landowner within the 
district of a meeting duly had to assess such 
owners according to benefits received from the 
improvements therein. Mitchem v. Gaston 
County Drainage Comm'n, 182 N.C. 511, 109 
S.E. 551 (1921). 

Waiver of Notice. — Where the owner of 
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land in a drainage district, formed under the 
provisions of the statute, appears at a meeting 
of the commissioners held for the purpose, and 
is silent, making no objection or exception to 
the assessment imposed upon his land, the 
question as to whether he had been sufficiently 
served with notice of the meeting becomes 
immaterial, his appearance being construed as 
a waiver thereof, or rather as dispensing with 
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injunction, restrain the collection of these 
assessments by sheriff’s sale; and this applies 
to his grantee who knew that the lands were 
situate within the district and subject to the 
assessments. Mitchem v. Gaston County 
Drainage Comm’n, 182 N.C. 511, 109 S.E. 551 
(1921). 

Cited in Board of Drainage Comm’rs y. 
Jarvis, 211 N.C. 690, 191 S.E. 514 (1937). 


formal notice. And he cannot collaterally, by 


§ 156-96. Failure to pay deemed consent to bond issue. — Every person 
owning land in the district who shall fail to pay to the treasurer the full 
amount for which his land is liable; as aforesaid, within the time above 
specified, shall be deemed as consenting to the issuance of drainage bonds, and 
in consideration of the right to pay his proportion in installments, he hereby 
waives his rights of defense to the payment of any assessments which may be 
levied for the payment of bonds, because of any irregularity, illegality, or 
defect in the proceedings prior to this time, except in case of an appeal, as 
hereinbefore provided, which is not affected by this waiver. The term “person” 
as used in this Subchapter includes any firm, company, or corporation. (1909, c. 
442 SASL Ll CoO ke Sr LU aes Seta tus OO neal O beste) 

Cited in Board of Drainage Comm’rs v. 

Jarvis, 211 N.C. 690, 191 S.E. 514 (1937). 


§ 156-97. Bonds issued. — At the expiration of 15 days after publication of 
notice of bond issue the board of drainage commissioners may issue bonds of 
the drainage district for an amount equal to the total cost of the improvement, 
less such amounts as shall have been paid in in cash to the treasurer. Bonds 
issued by the board of drainage commissioners shall comply with the following 
provisions: 

(1) The bonds shall be serial bonds; 

(2) The denomination of the bonds shall be not less than one hundred 
dollars ($100.00) nor more than one thousand dollars ($1,000); 

(3) The interest upon said bonds shall not be more than eight percent (8% ) 
per annum, from the date of issue and payable semiannually; 

(4) The first annual installment of principal shall fall due not less than 
three years nor more than six years after the date of the bonds; 

(5) Each annual installment of principal shall be not less than two percent 
(2%) nor more than ten percent (10%) of the total bonds authorized; 

(6) If the total amount of bonds to be issued does not exceed ten percent 
(10%) of the total amount of the assessment, the board of 
commissioners may, in their discretion, not issue any bonds and in 
lieu thereof issue assessment anticipation bonds which shall mature 
over a period of not less than four nor more than 10 years and shall be 
payable in equal annual installments. The interest rate on said 
assessment anticipation bonds shall not be more than eight per 
centum (8%) per annum; 

(7) The board of commissioners may issue bond anticipation note or notes 
to be redeemed and paid upon the sale and delivery of bonds herein 
provided for. If such bond anticipation note or notes are issued, at the 
discretion of the commissioners, such may be done after the bonds 
have been sold and prior to the printing and delivery of said bonds and 
must be paid from the proceeds of said bonds when delivered. (1909, c. 
A423. B4, 19 P ceo (ame Led Gy lon. San. ,, 6. Dood Wl te eee ee 
Si70;, J9DD {GC sIsAlelen (C4108 Ss 1S OO ce G01. Sle 1965 cae eee 
1969, c. 878.) 

Cross Reference. — See § 156-104 as to 


application of this section. 
Effect of Interest of Clerk Appointing 


Commissioners. — An issue of bonds by a 
drainage commission is not void by reason that 
the clerk of the court who appointed the 
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commissioners owned an interest in a tract of Cited in Board of Comm’rs y. Gaines, 221 
land within the drainage district, as such an N.C. 324, 20 S.E.2d 377 (1942); In re Albemarle 
interest is too minute, and not directly the Drainage Dist., Beaufort County No. 5, 255 
subject matter of the litigation. White v. Lane, N.C. 338, 121 S.E.2d 599 (1961). 

153 N.C. 14, 68 S.E. 895 (1910). 


§ 156-97.1. Issuance of assessment anticipation notes. — In lieu of the 
bonds provided for in G.S. 156-97, the board of drainage commissioners may 
issue assessment anticipation notes of the district for an amount not to exceed 
the assessment levied by the commissioners and approved by the clerk of the 
superior court, less such amounts as shall have been paid in in cash to the 
treasurer. It shall be optional with the board of drainage commissioners in 
issuing assessment anticipation notes to issue serial notes in any 
denominations bearing not more than six percent (6%) interest from the 
date of issue, payable semiannually. The first annual installment of principal 
shall be due not less than one year nor more than two years after date there- 
of, and each annual installment of principal shall not be less than two per- 
cent (2%) nor more than twenty-five percent (25%) of the total amount of 
notes authorized and issued. 

Such assessment anticipation notes, when issued, shall have the same force 
and effect of bonds issued under the provisions of this Article and shall be 
collectible in the same manner. 

The commissioners may issue either serial notes or an amortized note. (1957, 
estes 0961 c, h01es7 331963" er(67; ss: 4aTy) 


§ 156-98. Form of bonds and notes; excess assessment. — All bonds and 
notes authorized and issued shall be signed by the chairman and secretary of 
the board of drainage commissioners and the corporate seal of the district 
affixed thereto, and the interest coupons shall be authenticated by the 
facsimile signature of the secretary, and both the principal and interest 
coupons shall be payable at some bank or trust company to be designated by 
the board of drainage commissioners and incorporated in the body of the bond. 
The form of the bond shall be authorized by the board of drainage 
commissioners or by the board and the purchaser of the bonds jointly, at the 
option of the board. 

All bonds of reclamation districts shall have that fact noted upon the face of 
the bond, either by stamping or printing the same thereon. All bonds of 
improvement districts shall also have that fact noted upon their face. 

For the purpose of meeting any possible deficit in the collection of annual 
drainage assessments or any deficit arising out of unforeseen contingencies 
there shall be levied, assessed and collected during each year when either the 
interest or principal or both interest and principal on the outstanding bonds 
shall be due, an assessment as will yield ten percent (10%) more than the total 
of interest and principal due in such years; that is to say, for every one hundred 
dollars ($100.00) of principal and interest, or either, due in any one year, there 
shall be levied, assessed and collected a sufficient drainage assessment to yield 
one hundred and ten dollars ($110.00) for such year. When this excess of 
drainage tax so levied, assessed and collected shall accumulate so that the 
aggregate surplus in the hands of the treasurer of the district shall amount to 
more than fifteen percent (15%) of the total principal of the bonds of the 
district outstanding and unpaid, then such surplus above fifteen percent (15% ) 
thereof may be available for expenditure by the board of drainage 
commissioners in the maintenance and upkeep of the drainage work in such 
district in the manner provided by law: After all the drainage assessments 
have been collected except the last assessment, if the surplus which has 
accumulated amounts to more than five percent (5%) of the total issue of bonds 
of the district, then and in such event the board of drainage commissioners 
may in their discretion apply such excess above five percent (5%) toward the 
reduction of the total amount embraced in the last assessment, reducing the 
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same pro rata as to each tract of land embraced in the district, and having 
regard to the classification, to the end that such reduction shall be fairly and 
justly made. As to such surplus as shall accumulate in the hands of the 
treasurer of the district over and above all obligations of the district which 
may be due, the treasurer is hereby directed to deposit same in some solvent 
bank or banks at the highest rate of interest obtainable therefor, and the said 
treasurer shall be authorized, if he deems it necessary, to demand satisfactory 
security for such deposits; but the said treasurer shall reserve the right to 
demand a repayment at any time upon giving not exceeding 30 days’ notice 
thereof. Whereas the proceeds of the first drainage assessment may not be 
collected and in the hands of the treasurer of the district prior to the maturity 
of the first and second semiannual installments of interest upon the issue of 
bonds, the treasurer of the district is hereby directed to pay the interest 
coupons first maturing and also the interest coupons next maturing, if 
necessary, out of funds in his hands for the purpose of maintaining the 
improvement for the period of three years after the completion of the work or 
construction. As a surplus fund with the treasurer arising out of the annual 
additional assessment of ten per centum (10%) shall accumulate in any one 
year in excess of fifteen per centum (15%) of the total principal of the bonds of 
the district outstanding and unpaid, as herein provided, the treasurer shall 
transfer in each of such years such surplus fund to the fund for maintaining 
the improvement after completion, as a reimbursement of the fund formerly 
withdrawn therefrom for the payment of the first and second installments of 
interest coupons until such reimbursement shall be fully made. The treasurer 
shall thereafter keep separate accounts of the proceeds of such additional ten 
percent (10%) assessment remaining each year after the payment of all 
maturing obligations, and also a separate account of the funds provided for 
maintaining the improvement for the period of three years after completion of 
improvement and all payments therefrom and reimbursements thereto. (1917, 
6 154rsel3: Cy Sitsep3dd021923 co 21s O 192i e i> oan LUG le Catt: eee 
Cross Reference. — See & 156-104 as to Cited in Robeson County Drainage Dist. No. 
application of this section. 4v. Bullard, 229 N.C. 633, 50 S.E.2d 742 (1948). 
Quoted in In re Perquimans County 
Drainage Dist. No. Four, 254 N.C. 155, 118 
S.E.2d 4381 (1961). 


§ 156-99. Application of funds; holder’s remedy.—The commissioners of 
the district may sell the bonds or notes of the district for not less than par and 
devote the proceeds to the payment of the work as it progresses and to the 
payment of the other expenses of the district provided for in this Subchapter. 
The proceeds from the sale of the said bonds or notes shall be for the exclusive 
use of the levee or drainage district specified therein. A copy of said bonds or 
notes shall be recorded in the drainage record. If serial bonds or notes are 
issued it shall only be necessary to record the first numbered bond or note, 
with a statement showing the serial numbers, the amount and the due dates of 
principal and interest. 

There shall be set out specifically in the drainage record of said proceeding, a 
description of the lands embraced in the district for which the tax or 
assessment has not been paid in full, and which is subject to the lien of the said 
obligations. A reference to the tract number on the map of the district as 
recorded in the drainage proceedings or in the office of the register of deeds is 
sufficient description. 

If any installment of principal or interest represented by the bonds and 
notes shall not be paid at the time and in the manner when the same shall 
become due and payable, and such default shall continue for a period of six 
months, the holders of such bonds or notes upon which default has been made 
may have a right of action against the drainage district or the board of 
drainage commissioners of the district, its officers, including the tax collector 
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and treasurer, directing the levying of a tax or special assessment as herein 
provided, and the collection of same, in such sum as may be necessary to meet 
any unpaid installments of principal and interest and costs of action; and such 
other remedies are hereby vested in the holders of such bonds or notes in 
default, as may be authorized by law and the right of action is hereby vested in 
the holders of such bonds or notes upon which default has been made, 
authorizing them to institute suit against any officer on his official bond for 
failure to perform any duty imposed by the provisions of this Subchapter. 

The official bond for the tax collector and treasurer shall be liable 
for the faithful performance of the duties herein assigned them. Such 
bond -may be increased by the board of county commissioners. (1909, c. 442, 


Sra, 191 G61) 8.11; ¢..205; Gan., 8.0306; 1923, c. 217, s:.7; 1963, c, 767, 's. 8; } 


Local Modification. — Brunswick, Colum- 
bus: 1929, c. 299. 
Cross Reference. — See § 156-104 as to 


application of this section. 

Action against Landowner Is Unautho- 
rized. — The’ remedy _ provided by 
statute to the holders of drainage bonds to 
enforce payment of their obligations is by 
action against the drainage district and its 
commissioners and the tax collector and 
treasurer to compel these officers to perform 
their legal duties in pursuing the statutory 
procedure for the collection and application of 
drainage assessments, which remedy is 
adequate and exclusive, and the holder of 
past-due bonds may not maintain an action 
against the owner of land within the district to 


Effect of Foreclosure of Tax Liens. — 
Where, in an action to foreclose a tax lien, 
service of process on ‘bondholders, lien holders 
or other persons having or claiming some 
interest in the land” was had by publication, 
but the publication made no reference to any 
drainage district, drainage assessment, liens or 
bonds or bondholders of any drainage district, 
the publication was held insufficient to give the 
court jurisdiction of the holders of bonds of the 
drainage district in which the lands or any part 
of them lay, and the judgment therein could not 
preclude the bondholders from exercising their 
remedy under prescribed conditions to have the 
drainage district levy additional assessments 
against the lands forthe purpose of paying the 
drainage bonds. Board of Comm’rs v. Gaines, 


enforce the lien of delinquent drainage 
assessments against the land. Wilkinson v. 
Boomer, 217 N.C. 217, 7 S.E.2d 491 (1940). 


§ 156-100. Sale of bonds. — In making the sale of drainage bonds the board 
of drainage commissioners shall prepare a notice of such sale containing the 
usual and appropriate information regarding the terms and provisions of the 
bonds, and shall publish the same for at least a period of two weeks in at least 
one paper of general circulation published within the State and in at least one 
other newspaper of large circulation among the buyers of bonds, in which they 
shall invite sealed bids from prospective purchasers to be opened on a certain 
day, and may require a cash deposit to accompany all bids, and shall reserve 
the right to reject any and all bids. In such notice the commissioners may hold 
in reserve information as to the date when the first installment of principal 
shall fall due, the annual installments of principal to be paid, the number of 
years within which the serial bonds are to be paid, the form of the bonds, and 
the name of the bank or trust company at which the interest coupons and the 
installments of principal are to be made payable, and shall state that the 
information and data so withheld may subsequently be agreed upon between 
the drainage commissioners and the purchaser of the bonds; or the board of 
drainage commissioners in their advertisement asking bids may make optional 
propositions in the respects above recited, inviting bids as to each kind of bond 
so proposed. The board of drainage commissioners shall accept the highest 
bona fide bid for such bonds and issue and sell the same accordingly, provided 
the highest bid shall equal or exceed the par value of the bonds with any 
accrued interest thereon. If no satisfactory bid shall be received, the board of 
drainage commissioners may readvertise the bonds for sale in the manner 
above provided, or they may accept any private bid for the bonds at not less 
than their par value, with any accrued interest thereon. The board of drainage 
commissioners shall in good faith make diligent effort to sell the bonds at a 


221 N.C. 324, 20 S.E.2d 377 (1942). 
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price not less than their par value, with accrued interest. Bonds of any 
drainage district heretofore sold or contracted to be sold by the Local 
Government Commission in the manner provided by the Local Government 
Act, either alone or in conjunction with the board of drainage commissioners, 
shall be deemed to have been lawfully sold or contracted to be sold. (1909, c. 
442°35 34519] lecl 67,.8;.1:1: 191i colon GO., Si0g01; LOAD Galea 


§ 156-100.1. Sale of assessment anticipation notes. — Should assessment 
anticipation notes be issued by a drainage district under the provisions of G.S. 
156-97.1, the board of drainage commissioners may accept any private bid for 
said assessment anticipation notes at not less than their par value, with 
accrued interest thereon without the necessity of advertising the sale hereof as 
is provided for in the sale of bonds under the provisions of G.S. 156-100. (1957, 
¢, GiZases.) 


§ 156-100.2. Payment of assessments which become liens after original 
bond issue. — Payment of assessments not ineluded in the original bond or 
note issue shall be financed in the following manner: 

(1) In the event of appeal from the order of the clerk of superior court 
approving the final report of the board of viewers, the assessment 
approved by the appellate court shall be due and payable 30 days from 
the entry of the final order in said appeal. 

(2) In the event land should be included within the district for any other 
reason, the assessment thereon shall be due and payable 30 days after 
the date of the agreement or court order by which said land is 
included. 

(3) In the event the assessments referred to in the preceding subdivisions 
(1) and (2) are not paid at the expiration of the said 30-day period, 
then the commissioners may provide for installment payments of 
said assessment upon such terms as may be approved by the clerk 
of the superior court who has jurisdiction of the said drainage proceed- 
ing. 

The commissioners of the district may issue bonds or notes for an 
amount equal to the total of the installment payments, upon terms as, 
approved by the clerk of the superior court. The lien of the 
assessment, the rights of the bond or note holder, and all other 
liabilities and rights shall be the same as prescribed in this 
Subchapter III for other bonds and notes of the district. (1963, c. 767, 
Sy i 


§ 156-100.3. Sinking fund. — The commissioners of the drainage district 
may establish a sinking fund to be used to pay bonds and notes issued by the 
district. The terms and conditions by which the said sinking fund is established 
shall be approved by the clerk of the superior court who has jurisdiction of said 
district. (1963, c. 767, s. 10.) 


§ 156-101. Refunding bonds issued. — In any case where the board of 
drainage commissioners of any drainage district have issued or may issue 
bonds for the purpose of constructing or completing the drainage works in such 
district, the payment of which at maturity would in the judgment of the board 
of drainage commissioners be an unreasonable burden on the owners of the 
lands in such district assessed for the payment of such bonds and interest, or if 
it shall appear for other good and substantial reasons that the welfare of the 
district and the owners of lands therein would be promoted thereby, the board 
of drainage commissioners shall have the power to refund such bonds, or any 
part thereof, and issue new bonds equal to the amount of bonds outstanding 
and unpaid, or any part thereof. The new or refunding bonds shall bear a rate 
of interest not exceeding six percent (6%) payable semiannually, and shall be 
divided into such annual installments not exceeding ten percent (10%) and not 
less than five percent (5%) of the outstanding bonds so refunded. The new 
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assessments shall be levied and collected with which to pay the principal and 
interest on the bonds in the manner provided by law. The first installment of 
principal on the bonds so refunded may be made payable at a certain date in 
the future not exceeding six years from the date of the refunding bonds, and in 
the meantime annual assessments shall be levied and collected for the payment 
of the interest. (1917, c. 152, s. 14; C.S., s. 5358.) 


§ 156-102. Drainage bonds received as deposits. — The State Treasurer is 
authorized to receive drainage bonds issued by drainage districts in North 
Carolina as deposits from banks, insurance companies, and other corporations 
required by law to make deposits with the State Treasurer: Provided, that the 
Attorney General shall have approved the form of such bonds. (1917, ¢. 152, s. 
f;.02.55,825359.) 


Local Modification. — Edgecombe, Pitt: 
1937, c. 334. 
§ 156-103. Assessment rolls prepared. — The board of drainage 


commissioners shall immediately prepare the assessment rolls or drainage tax 
lists, giving thereon the names of the owners of land in the district and a brief 
description of the several tracts of land assessed and the amount of assessment 
against each tract of land. The first of these assessment rolls shall be due and 
payable on the first Monday in September following the date of such bonds, 
and shall provide funds sufficient for the payment of interest on such bonds for 
one year. The second assessment roll shall make like provision for the payment 
of the interest for one year. Annual assessment rolls shall thereafter provide 
funds sufficient to meet the interest for one year on the issue of bonds 
outstanding. During the year previous to maturity of any annual installment 
due upon the principal of said bonds there shall be an assessment roll sufficient 
to provide funds for the payment of both the interest forene year and for the 
payment of the annual installment due upon the principal of the bonds. Such 
annual assessments shall be made from year to year to provide funds to meet 
the interest for one year and the annual installment of the principal due upon 
the bonds outstanding, until the whole principal due upon the outstanding 
bonds and the interest thereon shall be fully paid. In making up such 
assessment rolls there shall be included ten percent (10%) additional as 
provided in G.S. 156-98. Each of the assessment rolls shall specify the time 
when collectible and be numbered in their order, and the amounts assessed 
against the several tracts of land shall be in accordance with the benefits 
received, as shown by the classification and ratio of assessments made by the 
viewers. These assessment rolls shall be signed by the chairman of the board of 
drainage commissioners and by the secretary of the board. There shall be four 
copies of each of the assessment rolls, one of which shall be filed with the 
drainage record, one shall be filed with the chairman of the board of drain- 
age commissioners, who shall carefully preserve the same, one shall be pre- 
served by the clerk of the court, without change or mutilation, for the pur- 
poses of reference or comparison, and one shall be delivered to the 
sheriff, or other county tax collector, after the clerk of the superior court 
has appended thereto an order directing the collection of such assess- 
ments, and the assessments, shall thereupon have the force and effect of a 
judgment as in the case of State and county taxes. If the drainage 
commission which has assessed the lands of a drainage district prior to March 
11, 1919, shall file the aforesaid four copies of assessment rolls within six 
months from April 1, 1919, the filing of such assessment rolls shall have the 
same legal effect as if filed strictly in accordance with this section immediately 
after the preparation of such assessment rolls. The State having authorized the 
creation of drainage districts and having delegated thereto the power to levy a 
valid tax in furtherance of the public purposes thereof, it is hereby declared 
_ that drainage districts heretofore or hereafter organized under existing law 
or any subsequent amendments thereto are created for a public use and are 
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political subdivisions of the State. (1911, c. 67, s. 12; 1917, c. 152, s. 9; 1919, e¢. 
DBAS Ale CrSyee0a00" 1921 >c. 1 19 Zoeceel i seo.) 


Cross Reference. — See § 156-104 as to Cited in Board of Comm'rs v. Gaines, 221 
application of this section. N.C. 324, 20 S.E.2d 377 (1942); Robeson County 
Completion of Rolls. — The assessment Drainage Dist. No. 4 v. Bullard, 229 N.C. 633, 


arises upon the completion of the 50S.E.2d 742(1948). 
assessment rolls. Nesbit v. Kafer, 222 N.C. 48, 
21 S.E.2d 908 (1942). 


§ 156-104. Application of amendatory provisions of certain sections; 
amendment or reformation of proceedings. — All the provisions of Chapter 
217 of the Public Laws of 1923 amendatory of G.S. 156-71, 156-75, 156-83, 
156-94, 156-97, 156-98, 156-99 and 156-103 shall apply to all drainage districts 
which shall hereafter be organized, and also to all districts where proceedings 
for the organization thereof have been instituted and are now pending and 
where the bonds have not been actually issued, sold, and delivered to the 
purchaser thereof. If it shall be necessary to amend or reform any of the 
pleadings or orders made by the court or any action taken by the board of 
drainage commissioners in any drainage proceedings instituted and pending 
before March 6, 1923, full authority is granted to make any such amendments, 
to the end that the said drainage proceedings shall conform with the provisions 
hereof. (1923, c. 217, s. 9; C.S., s. 5860(a).) 

Local Modification. — Hyde: 1923, ¢. 217, s. 

TUG. oie sao a). 


§ 156-105. Assessment lien; collection; sale of land. — The assessments 
shall constitute a first and paramount lien, second only to State and county 
taxes, upon the lands assessed for the payment of the bonds and interest 
thereon as they become due, and shall be collected in the same manner and by 
the same officers as the State and county taxes are collected. The assessments 
shall be due and payable on the first Monday in September each year, and if 
the same shall not be paid in full by the thirty-first day of December following, 
it shall be the duty of the sheriff or tax collector to sell the lands so delinquent. 
The sale of lands for failure to pay such assessments shall be made at the 
courthouse door of the county in which the lands are situated, between the 
hours of 10 o’clock in the forenoon and four o’clock in the afternoon of any date 
except Sunday or another legal holiday, which may be designated by the board 
of drainage commissioners. After any such sale date has been designated by 
the board of drainage commissioners, if for any necessary cause the sale cannot 
be made on that date, the sale may be continued from day to day for not 
exceeding four days, or the lands may be readvertised and sold on any day 
which the board of drainage commissioners may or shall designate during the 
same hours and without any order being obtained therefor during the same 
calendar year. Nothing in this section shall be construed to require any order 
from any court for any sale or resale held hereunder. The existing general tax 
law in force when sales are made for delinquent assessments shall have 
application in redeeming lands so sold; and in all other respects, except as 
herein or otherwise modified or amended, the existing law as to the collection 
of State and county taxes shall apply to the collection of such drainage 
assessments. No bid at any sale shall be received unless sufficient in amount to 
discharge all the drainage assessments and other charges due by the delinquent 
lands or owner thereof, together with all costs and expenses of sale. If no 
sufficient bid be received, the board of drainage commissioners of the district 
shall be deemed the purchaser in its corporate capacity at a sum sufficient to 
pay all assessments which are due and costs as above stated, and shall be 
entitled to receive a certificate of purchase and deed in the manner provided by 
law for purchasers at tax sales. The board of drainage commissioners shall only 
be required to pay to the sheriff the costs and expenses of sale before receiving 
a certificate of purchase. The board of drainage commissioners of the district in 
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their corporate capacity shall be in like position and have the same rights and 
be subject to the same duties as the purchaser of lands at any tax sale under 
the general law. If the board of drainage commissioners shall have been the 
purchaser of lands so sold, the amount paid in redemption by the owner, or any 
person having an estate therein or lien thereon, shall include the sum bid 
therefor plus the penalty. The board of drainage commissioners shall pay to the 
sheriff or tax collector the amount representing their bid at the sale of said 
lands before they shall be entitled to receive a deed therefor, which the sheriff 
shall pay to the treasurer of the drainage district in the same manner as other 
funds received by him. The board of drainage commissioners, after acquiring a 
deed for said lands, may hold the same as an asset of the district, and shall be 
liable for the payment of all drainage assessments and State and county taxes 
accruing after the sale at which the district was a bidder, and in all respects be 
deemed the owner of said lands and subject to the same privileges and 
liabilities as any other landowner, including the right to convey the said lands 
for a consideration and pay the proceeds of said sale to the treasurer of the 
district, which may be distributed by the drainage commissioners for the 
benefit of the district in the same manner as other district funds. 

If any sheriff or tax collector failed for any reason to collect drainage 
assessments upon lands in any drainage districts due in 1917, or any 
subsequent years, and further failed to make valid sales of the lands so 
delinquent in the payment of such assessments, then and in such event the 
existing sheriff or tax collector is hereby authorized and directed to proceed to 
collect such unpaid drainage assessments, with interest thereon from the dates 
when such assessments respectively became due, and in default of payment 
being made he is further authorized to make sales of such lands as may be in 
default at any time hereafter, at the times and in the manner authorized by law 
as amended herein; and the purchaser at said sales shall acquire title to such 
lands in the manner provided by law. If the sheriff or tax collector in office at 
the time such assessments were in default has since died or gone out of office, 
the powers herein given shall be exercised by the existing sheriff or tax 
collector. 

The 1931 amendment to this section shall have the same force and effect 
from and after April 18, 1931, as if it had been ratified and enacted prior to the 
first day of January, 1929, and no sale of drainage lands held under the 
provisions of section 5361 shall be deemed or declared void by reason of the 
fact that they may not have been held on the day specified in § 5361 of the 
Consolidated Statutes prior to this amendment. (1911, c. 67, s. 12; 1917, ¢. 
aie sod eto 00 Pe Ub alaoc: 1923 4¢/88;85.08,-405° 1931 6 278) 

Local Modification. — Franklin, Hyde, assessments is spread. Nesbit v. Kafer, 222 
Nash, Wilson: Pub. Loc. 1923, c. 88. N.C. 48, 21 S.E.2d 903 (1942). 

The assessments upon lands in a drainage Not Debt of Owner; Incumbrance. — The 


district are a lien in rem on the lands of the 
owner for the payment of the bonds issued by 
the district in accordance with the statute, the 
district being a geographical quasi-public 
corporation, and the benefits annually accruing 
to the advantage of successive owners, such 
assessments are due and payable at stated 
intervals. Pate v. Banks, 178 N.C. 139, 100 S.E. 
251 (1919). 

The legislature intended that the 
assessments as shown on the assessment rolls 
which the board of drainage commissioners is 
required to prepare immediately upon the sale 
of the bonds, become liens as they become due, 
affecting all of the lands on the assessment 
rolls, which relate to the entire district for the 
entire period over which the payment of the 


lien of the charges for drainage is not a debt of 
the owner of the land therein, but is a charge 
solely upon the land and accrues, pari passu, 
with the benefits as they shall accrue 
thereafter. They are not liens until they 
successfully fall due, and are presumed to be 
paid out of the increased productiveness and 
other benefits as they accrue from time to time. 
These assessments are to be levied from time to 
time to pay, not the indebtedness of the owner 
of any tract, but to pay the bonded 
indebtedness of the district, in that they are 
exactly ‘like bonds issued by the township, 
county or State for public benefits and which 
become liens on property in futuro only to the 
extent of the taxes falling due each year to pay 
the interest, and such part of the principal as 
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may become due. One who purchases land in a 
township, county or State cannot complain that 
these successive tax liens will, from time to 
time, be collectible out of his realty. Whether 
he knew of the existence of such indebtedness 
or not makes no difference. They are not 
incumbrances within the sense of the warranty 
clause of a deed. The assessments in a drainage 
district to take the water off the land is simply 
an annual tax for that purpose. Pate v. Banks, 
178 N.C. 139, 100 S.E. 251 (1919). 

Liens on lands within a statutory drainage 
district for assessment charges for its 


maintenance and unkeep do not fall within a‘ 


warranty or covenant against incumbrances 
contained in a deed until they are due and 
payable. Branch v. Saunders, 195 N.C. 176, 141 
S.E. 583 (1928). 

Remedy for Collection Is Adequate. — It is 
provided by this section that drainage 
assessments shall be collected in the same 
manner as taxes are collected, and such liens 
may be collected by sale of the land by the 
sheriff, with issue of certificates of sale, with 
right in the holder of the certificates to 
foreclose in due time; or by foreclosure of the 
lien in a suit instituted by the district or the 
holder of a tax deed or certificate, in the nature 
of an action to foreclose a mortgage, and this 
remedy for the collection of such assessments is 
adequate, and assessments collected are public 
funds although they are to be used solely for 
the purpose of paying principal and interest on 
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drainage bonds. Wilkinson v. Boomer, 217 N.C. 
217, 7S.E.2d 491 (1940). 

Provision Implementing Collection. — See 
§ 156-109 and note. 

A receiver cannot intervene, in a bank’s 
action against the board, on the ground that he 
has the right, under this section to collect 
payments. See Board of Drainage Comm’rs v. 
Lafayette Southside Bank, 27 F.2d 286 (4th Cir. 
1928). 

Money from Assessments Is Like Public 
Money of County. — This and the following 
sections impress the moneys derived from the 
assessments as public money of the county, to 
be kept in the depository designated under the 
statute for such funds, although the funds in 
question are devoted to a particular or defined 
use. Commissioners of Robeson County v. 
Lewis, 174 N.C. 528, 94 S.E. 8 (1917). 

Due Process of Law Not Denied. — The 
statute under which a drainage district is 
formed does not deny the district due process of 
law by providing for the collection and security 
of the assessments as other county taxes are 
collected, kept, etc. Commissioners of Robeson 
County v. Lewis, 174 N.C. 528, 94S.E. 8 (1917). 

Assessments Have Priority over Mort- 
gages. — The assessments on lands for a 
bond issue have a prior lien to a mortgage 
executed thereon prior to the formation of said 
district. Drainage Comm’rs of Washington 
County Dist. No. 4 v. Eastern Home & Farm 
Ass’n, 165 N.C. 697, 81 S.E. 947 (1914). 


§ 156-106. Assessment not collectible out of other property of delinquent. 
— Only the land assessed in the drainage proceeding shall be liable for the 
drainage tax or assessment, and no other property of the landowner shall or 
may be sold for said drainage tax or assessment: Provided, that this section 
shall not apply to any drainage bond sold and delivered OE to March 7, 1927, 
or i any litigation pending at that time. (1919, c. 282, s. 2; C.S., s. 5362; 1927, c. 
139 

Local Modification. — 
Robeson: 1927, c. 139, s. 1!/2. 


Cumberland, 


§ 156-107. Sheriff in good faith selling property for assessment not liable 
for irregularity. 
of drainage assessments under the provisions of this Article shall not be liable 
either civilly or criminally if he shall sell such property in good faith, even 
ee such sale is irregular or for any cause illegal. (1919, c. 282, s. 4; ke NPR 
5363. 


§ 156-108. Receipt books prepared. — The clerk of the superior court in 
each county where one or more drainage districts have been established shall 
be required to have prepared annually during the month of August a form of 
receipt, with appropriate stubs attached and properly bound, for the drainage 
assessments due on each tract of land as recited in the assessment rolls. This 
bound book of tax receipts or bills shall be indorsed “Drainage assessments of 
the (here give the name of the district) for the county of 
delivered to the sheriff or tax collector as of the first Monday in September, 
19.., for collection as required by law,” and the same indorsement shall be: 
printed at the top of each tax bill or blank receipt. Each tax bill or blank receipt 
shall contain a pane space for the name of the owner of the property, the 
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amount of the annual drainage tax, the amount of maintenance tax, if any, and 
a receipt at the bottom of the same, followed by a blank line for the signature 
of the tax collector. This bound book of tax bills or receipts, with the blanks 
duly filled in, shall be delivered to the sheriff or tax collector on the first 
Monday of September of each year. The necessary cost of printing and binding 
such book of tax bills or receipts and the filling in of the same shall be a proper 
charge against such drainage district and shall be paid by the board of drainage 
commissioners. (1917, c. 152, s. 9; 1919, c. 208, s. 2; C.S., s. 5364.) 


Stated in Nesbit v. Kafer, 222 N.C. 48, 21 
S.E.2d 903 (1942). 


§ 156-109. Receipt books where lands in two or more counties. — Where 
any drainage district which has been established contains lands located in a 
county or counties other than the county in which the district was established, 
the clerk of the superior court of the county in which the district was 
established shall have prepared annually during the month of August a form of 
tax bills or receipts, with appropriate stubs attached, covering all the lands in 
the drainage district located in such other county or counties, and in the form 
herein provided for the county in which the district has been established, and 
have the same substantially bound in book form. He shall also fill in the blanks 
of such tax receipts ready for the signature of the collector. On a page in such 
bound book after the tax bills or receipts there shall be appended an order 
directed to the sheriff or tax collector in the county in which such lands are 
located, which shall be in substantially the following form: State of North 
Garolinas=3; County colt tai ThessherititonclaxeCollector oie. 204 22% 
County: This is to certify that the foregoing tax bills or blank receipts embrace 
the drainage assessments made on certain lands in the county of ...... 
which are located in and are a part of (here insert the name of the drainage 
district), which district was established in the county of ............. These 
assessments are due on the first Monday of September, 19. ., and must be paid 
and collected within the time required by law. You will make monthly 
settlements of your collections with the treasurer of ............ County, 
being the county in which the district was established, and in all other respects 
you will discharge your duties as sheriff or tax collector as required by law. In 
witness whereof, I have hereunto set my hand and official seal, this ........ 
Gago: wokstt et 19 

Clerk Superior Court ........ County. 

Thereupon such drainage assessments in such county shall have the force 
and effect of a judgment upon the lands so assessed, as in the case of State and 
county taxes, and shall in all other respects be as valid assessments as those 
levied upon lands in the county in which the district was established. The 
auditor for drainage districts herein authorized shall also examine the records 
and accounts of the sheriff of such county. In the establishment and 
administration of the drainage districts the clerk of the superior court, the 
treasurer, and the chairman of the board of drainage commissioners shall have 
jurisdiction over the lands and the collection of drainage assessments in the 
county or counties other than the county in which the district was established 
to the same extent as in the county where such district was established: 
Provided, that in those counties which do not have a county treasurer, then the 
auditor provided for in this Subchapter shall perform the duties required by 
this section for the county treasurer. (1917, c. 152, s. 11; C. S., s. 53865; 1963, c. 
767, s. 4.) 

Editor’s Note. — Section 156-81.1, as exclusively to the treasurer appointed as 
enacted by Session Laws 1963, c. 767, s. 4, provided in that section. Pursuant to § 156-81.1, 
provides that all references in Subchapter II. of the word “county” has been deleted preceding 
this Chapter to “treasurer,” “county treasurer” “treasurer” near the beginning of the third 
or “county auditor” are amended to refer sentence of the last paragraph of this section. 
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However, there was no practicable method of 
changing the proviso at the end of this section 
to give effect to § 156-81.1. 

The first sentence of the second paragraph 
must be read in connection with the 
provisions of § 156-105 that “the assessments 
shall constitute a first and paramount lien, 
second only to State and county taxes upon the 


CH. 156. DRAINAGE 


§ 156-113 


interest thereon as they become due, and shall 
be collected in the same manner and by the 
same officers as State and county taxes are 
collected,” and when so considered, it is clear 
that this section is not in conflict with § 
156-105, but is intended to implement collection 
of the assessment by the sheriff. Nesbit v. 
Kafer, 222 N.C. 48, 21 S.E.2d 903 (1942). 


lands assessed for the payment of bonds and 


§ 156-110. Authority to collect arrears. — If any sheriff or tax collector 
was authorized to collect drainage assessments in any vear prior to 1917, and 
failed to collect any part of such drainage assessments, and is now out of office, 
or is still holding the office of sheriff or tax collector, then and in such event 
such sheriff or tax collector, regardless of the expiration of his term of office, is 
hereby authorized and directed to proceed to the collection of such unpaid 
drainage assessments, and in default of payment being made, he is further 
authorized to make sales of such lands as may be in default at the times and in 
the manner authorized by law during the year 1917, 1918 or 1919. (1917, ¢. 152, 
s. 9; C.S., s. 5366.) 


§ 156-111. Sheriff to make monthly settlements; penalty. — The sheriff or 
tax collector shall be required to make settlements with the treasurer on the 
first day of each month of all collections of drainage assessments for the 
preceding month, and to pay over to the treasurer the money so collected, for 
which the treasurer shall execute an appropriate receipt, to the end that the 
treasurer may have funds in hand to meet the payments of the interest and 
principal due upon the outstanding bonds as they mature. If any sheriff or tax 
collector shall fail to comply with the law for the collection of drainage 
assessments, or in making payments thereof to the treasurer as provided by 
law, he shall be guilty of a misdemeanor and, upon conviction, shall be subject 
to fine and imprisonment, in the discretion of the court, and he shall likewise 
be liable in a civil action for all damages which may accrue either to the board 
of drainage commissioners or to the holder of the bonds, to either or both of 
whom aright of action is given. (1911, c. 67, s. 12; 1917, c. 152, s. 9; C.S., s. 5867; 
1963, c. 167,:s:4:) 


§ 156-112. Duty of treasurer to make payment; penalty. — It shall be the 
duty of the treasurer, and without any previous order from the board of 
drainage commissioners, to provide and pay the installments of interest at the 
time and place as evidenced by the coupons attached to the bonds, and also to 
pay the annual installments of the principal due on the bonds at the time and 
place as evidenced by the bonds. The treasurer shall be guilty of a 
misdemeanor and subject, upon conviction, to fine and imprisonment, in the 
discretion of the court, if he shall willfully fail to make prompt payments of the 
interest and principal of the bonds, and he shall likewise be liable in a civil 
action for all damages which may accrue either to the board of drainage 
commissioners or to the holder of such bonds, to either or both of whom a right 
of action is hereby given. (1911, c. 67, s. 12; C.S., s. 5368; 1963, c. 767, s. 4.) 

Effect of Act Abolishing Office of County the county to such depositary. It was held that 


Treasurer. — Chapter 46, Public-Local Laws 
1917, abolishes the office of county treasurer of 
Robeson County and substitutes therefor a 
depositary and financial agent, with provision 
that it shall perform the duties of treasurer in 
disbursement of the county funds. The act 
further provides that the sheriff, as such, or ex 
officio treasurer, shall turn over all moneys of 


moneys derived from assessments of a drainage 
district, being county funds, should be 
deposited, as the statute directs, with the 
depositary lawfully designated. Commissioners 
of Robeson County v. Lewis, 174 N.C. 528, 94 
S.E. 8 (1917). As to treasurer of drainage 
district, see now § 156-81.1. 


§ 156-113. Fees for collection and disbursement. — The fee allowed the 
Sheriff or tax collector for collecting the drainage tax as hereinbefore 
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prescribed shall be two percent (2%) of the amount collected, and the fee 
allowed the treasurer for disbursing the revenue obtained from the sale of 
drainage bonds shall be one percent (1%) of the amount disbursed: Provided, 
that no fee shall be allowed the sheriff or tax collector or treasurer for 
collecting or receiving the revenue obtained from the sale of the bonds 
hereinbefore provided for, nor for disbursing the revenue raised or paying off 
such bonds; provided, that where the sheriff, tax collector or treasurer is on a 
salary basis, the fees herein set out shall not be charged. (1911, ¢c. 67, s. 13; C. 


Saps0oo09; 1925 G2 Tosa; 195 Te 562; 1963 40: 76F)'s4)) 


Local Modification. — Pitt: 1925, c. 271, s. 2. 

Construed with Other Sections. — The 
relevant sections of the various statutes upon 
the subject of the collection of assessments on 
lands in drainage districts by sheriffs and tax 
collectors and their compensation therefor, 
being in pari materia, should be construed 
together by the courts in ascertaining the 
legislative intent. Drainage Comm’rs v. Davis, 
182 N.C. 140, 108 S.E. 506 (1921). 

Sheriff's Compensation Restricted. — The 
bringing forward of s. 13, c. 67, Public Laws 
1911, in this section, providing that 2 percent 
shall be allowed sheriffs “for collecting the 
drainage assessments as hereinbefore pre- 
scribed,” is a legislative construction of the 


prior law, and was intended to restrict the 
compensation of the sheriff to 2 percent of the 
amount of the assessments in drainage districts 
collected by him, and not to allow him a 
commission of 5 percent as in case of taxes 
collected for general governmental purposes. 
Drainage Comm’rs v. Davis, 182 N.C. 140, 108 
S.E. 506 (1921). 

Compensation of Treasurer. — This section, 
dealing with the compensation to be allowed 
the county treasurer (now the treasurer of the 
drainage district) for disbursing the revenue 
obtained from the sale of bonds of drainage 
district, provides but one compensation for all 
services. Board of Drainage Comm’rs v. Credle, 
182 N.C. 442, 109 S.E. 88 (1921). 


§ 156-114. Conveyance of land; change in assessment roll; procedure. — 
(a) Status of Land Fixed. — The boundaries of lands as surveyed and mapped, 
the ownership thereof, and the classification and assessment thereof as 
appears in the final report and map and upon the assessment roll, shall be and 
remain as of the time when the district was established and the final report of 
the board of viewers was approved by the court. No conveyance or devise of 
land or devolution by inheritance after the petition has been filed or the owner 
thereof has been served with the original summons, either by personal service 
or by publication, shall affect the status or liability of such land as a part of 
such drainage district, except as herein provided. 

(b) Conveyance before Final Report. — If the owner of any lands included in 
such district shall, after the filing of the petition, and after being served with 
the original summons and before the approval of the final report, convey the 
whole or any part of such lands, or the title thereto shall be otherwise changed, 
then and in such event the grantor and grantee or new owner, or either, may 
file a petition in an ancillary proceeding before the clerk of the superior court 
setting forth the facts, with a description of the lands conveved either in part 
or the entire body of land, together with a description of the land excepted and 
not conveyed. If the grantor or grantee or new owner, in whole or in part, file 
such petition, the other not so joining shall be served with notice of same. The 
clerk may require the petitioner to attach to the petition a map showing the 
boundaries of the entire body of land as it appears in the record of the 
proceedings, and also showing the part conveyed. If the ownership of such land 
has been changed by devise or inheritance, or any joint ownership has been 
changed by partition, such new owner may file a petition as herein provided. 
Such petition shall conclude with a prayer that the grantee or new owner be 
made a party to the proceeding. The court after a hearing may make the 
grantee or new owner a party to the drainage proceeding and shall certify to 
the engineer and viewers a description of the land so conveyed or held by the 
new owner, with directions to verify the boundaries and to classify the land to 
the same extent as if the grantee was the original party. Any part of such lands 
not so conveyed shall be and remain a part of the district. 

(c) Conveyance after District Established. — After the district shall be 
established, the lands classified, the final report approved, and the assessment 
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roll filed, no conveyance of any land in the district shall affect or change the 
existing status or liability of such land as to assessment charges or otherwise, 
except in the manner herein defined. When the title and ownership of any tract 
of land embraced in the district have been changed or vested in others by grant, 
devise, or inheritance, or by partition between joint owners, subsequent to the 
establishment of the district, the assessment roll may be amended in the 
following manner: The grantor and grantee, or the new owners, may file a 
petition with the chairman of the board of drainage commissioners alleging 
that the ownership of the land has changed, and the manner thereof, in whole 
or in part. If the whole body of land as appears in the final report or on the 
assessment roll has changed ownership, a general description consistent with 
such final report and map shall be sufficient. It the ownership of the body of 
land has changed only as to part thereof, the petition shall contain a 
description of the part thereof claimed by the new owners, and the number of 
acres and the classifications, or the several classes if it be in more than one 
class, and also a description of that part of the land the title to which remains 
in the original owner, with the number of acres and with the classification and 
the several classes if it contains more than one class of land. The petition shall 
so describe the land and the number of acres in each class as to that part of 
which the ownership has changed as to maintain the number of acres originally 
assessed, and the class or classes in which the same has been assessed, and the 
chairman of the board of drainage commissioners may require the petitioners 
to have the lands surveyed, and submit a map if the same shall be necessary. 

(d) Duty of Chairman of Drainage Commissioners and Clerk. — The 
chairman of the board of drainage commissioners shall present this petition to 
the clerk of the superior court at any time thereafter, not later than the first 
Monday in July following. It shall be the duty of the clerk to examine and 
verify the facts set forth in the petition, and particularly to determine if the 
number of acres assessed and the classes thereof against the new owners added 
to the number of acres and the classes assessed against that part of the land, 
the title to which has not changed, shall equal the total number of acres and 
the classes so assessed as appear against such entire body of land in the final 
report and assessment roll. If the clerk shall be so satisfied, he shall enter an 
order or decree changing the original assessment roll, or the assessment roll as 
theretofore amended, by adding the name of the new owner with the number of 
acres assessed in each class, and by amending the number of acres assessed 
and the classes thereof against the original owner as appears on the original 
assessment roll or assessment roll as theretofore amended. It shall be the duty 
of the clerk after such order to make such changes in the assessment roll. It 
shall by the duty of the clerk of the superior court in making changes in the 
original assessment roll from time to time to observe and maintain the total 
number of acres in each class, to the end that the revenue produced from the 
annual assessment shall not be thereby diminished. The chairman of the board 
of drainage commissioners, instead of presenting to the clerk of the court each 
petition of landowners separately, may combine a number of petitions and 
present the same to the court at one and the same time. The first Monday in 
July in each vear is hereby set apart as a special day on which petitions for 
changing the assessment roll may be submitted, at which time the clerk shall 
hear all petitions not theretofore submitted. 

(e) Failure of Chairman of Board to Act. — If the chairman of the board of 
drainage commissioners shall fail to act when any petition shall be submitted 
to him as herein provided, or the chairman or any member of the board shall 
fail to discharge any duty imposed by this section or any other provision of the 
general drainage law, it is hereby made the duty of the clerk of the superior 
court, either independently or upon the request of any landowner in the 
district, to cite such chairman or member to appear before him upon a certain 
day and show cause why he should not be removed from office, and unless good 
cause be shown, it shall be the duty of the clerk to remove the chairman or any 


758 


§ 156-114 CH. 156. DRAINAGE § 156-114 


member of the board of drainage commissioners and to certify his action, to 
the end that another member may be elected according to law. If the failure of 
the chairman or any member of the board of drainage commissioners to 
discharge such duty shall be willful, he shall be guilty of a misdemeanor, and 
upon conviction shall be punished by fine or imprisonment, or both, in the 
discretion of the court. 

(f) When Owner May File Petition with Clerk. — If the grantor and grantee, 
or all those claiming to have acquired title to any body of land on the 
assessment roll and whose assessment will be affected, cannot agree upon 
joinder in a petition to the chairman of the board of drainage commissioners, 
or if the said chairman fails within a reasonable time to discharge his duty by 
presenting the petition to the court, then either party interested in the tract of 
land as it appears on the assessment roll may file a petition with the clerk of 
the superior court setting forth the facts as to the change in ownership and 
title of such land, with the description of the entire tract of land and the 
number of acres in each class, together with a description of that part of the 
land as to which the ownership has changed, with the number of acres in each 
class, and pray the court to order that the assessment roll be amended in 
accordance with the title and interest of the several owners. At the time of 
filing the petition a summons shall issue to the other parties interested in the 
tract of land to show cause, on a dav certain, why the prayer of the petition 
should not be granted. Upon the return day the clerk of the court shall hear all 
the evidence, find the facts, and enter up a judgment directing the appropriate 
amendment to the assessment roll. It shall be the duty of the clerk to amend 
the assessment roll in accordance with his judgment. 

(g) Effect of Change in Assessment Roll. — No judgment or amendment of 
the assessment roll shall be valid unless the numberof acres and the classes 
assessed against the original and new owners shall equal the area and 
classification as contained in the tract of land as it appears on the original 
assessment roll. This petition may be presented to the court at any time, but 
the first Monday in July in each year is hereby designated as the day upon 
which all petitions for amendments to the assessment roll may be submitted. 
Any amendments to the assessment roll ordered after the last day of August in 
each year shall not become effective until the first day of September the 
following year, and the assessment roll as it appears on the first day of 
September of each vear shall constitute the assessment roll to be delivered to 
the sheriff on the first Monday in September, and he shall collect the drainage 
assessments as they appear thereon without regard to any changes in title or 
ownership or any changes in the assessment roll made by the court after the 
thirty-first day of August. All amendments sought to be made to the 
assessment roll shall have reference to the assessment roll as it appears at the 
time the amendment is sought, which shall be either the original assessment 
roll or as amended; but it shall be the duty of the clerk of the superior court to 
examine frequently the assessment roll as amended, and before the same shall 
be further amended, and make certain that the aggregate number of acres in 
each class as appeared on the original assessment roll shall not be reduced, nor 
the aggregate annual assessments reduced. Any amendments ordered shall be 
made on the assessment roll and become due in the following September, and 
on all subsequent assessment rolls which have not become due or collectible. 

(h) Clerk to Prepare New Assessment Rolls. — It shall be the duty of the 
chairman and the secretary of the board of drainage commissioners of the 
district to render to the clerk of the court any clerical assistance involved in 
changes in the assessment rolls, but the primary duty and responsibility in 
making such amendments shall remain with the clerk of the superior court, 
and he shall be held liable for any error or omission which may work a loss to 
the district or the bondholders. If such amendments to the assessment rolls 
shall make necessary the preparation of new assessment rolls, the clerk of the 
superior court shall be required to prepare such new assessment rolls with the 
clerical assistance of the chairman and secretary of the board of drainage 
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commissioners, and such new assessment rolls shall be signed by the chairman 
and secretary of the board of drainage commissioners and by the clerk of the 
superior court before delivery to the sheriff or tax collector as required upon 
the original assessment rolls. The original assessment rolls shall be preserved 
by the clerk of the court among his records for future reference. 

(1) Number of Copies. — In the event it shall be necessary to prepare new 
assessment rolls, the clerk shall prepare four copies, one copy for the drainage 
record, another for the sheriff or tax collector, another for the chairman of the 
board of drainage commissioners, and the other for filing and preserving 
among the records, and which fourth copy shall never be mutilated or 
interlined, but shall be preserved in its original form for reference. As to all 
drainage districts heretofore established, the clerk of the court shall prepare an 
additional copy of all the original assessment rolls for the several years the 
lands in such districts are assessed and securely preserve the same, at least 
until all outstanding bonds of the district shall be paid, to the end that they 
may always be accessible for reference and comparison. It shall not be 
necessary hereafter to deliver to the sheriff or tax collector a copy of the 
assessment roll for the current vear in which assessments are due and pavable, 
but the copy provided for him may remain among the records of the clerk of 
the court for safekeeping and reference by him. 

(j) Costs Determined. — As compensation to the clerk of the court for the 
performance of duties imposed herein, he shall be paid such sum by the board 
of drainage commissioners of such drainage district as they may deem fair and 
adequate, and the same is hereby declared a proper charge against said district, 
but no additional compensation shall be paid to the clerk in those counties 
where he receives a salary in lieu of fees. Any costs which may accrue in 
amendments to the assessment rolls shall be adjudged against the parties in 
interest, in the discretion of the clerk, and such costs shall be paid before the 
amendment shall become effective. As to all petitions which shall be filed and 
submitted to the court on the first Monday in July, no costs shall be paid or 
adjudged against any party in those counties where the clerk and sheriff 
receive a salary in lieu of fees. 

(k) Chairman Represents Board. — As to all petitions filed with the 
chairman of the board of drainage commissioners, or as to the discharge of any 
duty by the chairman required of him under the general drainage law, he shall 
be presumed to act for the board, and the chairman shall do all things 
necessary to protect and maintain the interests of the drainage district. If the 
chairman shall be or become a landowner in the drainage district and may 
desire an amendment to the assessment rolls, he may file his petition before 
any other member of the board, or file the same directly with the clerk of the 
superior court. 

(1) Application of Section. — The provisions of this section shall apply to 
landowners in districts heretofore established and to drainage proceedings 
heretofore instituted to the same extent as to drainage proceedings hereafter 
instituted and established. (1917, c. 152, s. 4; 1919, c. 208, s. 1; C. S., s. 5370.) 


§ 156-115. Warranty in deed runs to purchaser who pays assessment. — 
Where the land assessed by drainage commissioners under the provisions of 
this Article has been purchased since the making of the assessment by a 
purchaser for value without notice under a deed of general warranty, and said 
purchaser pays to the sheriff the amount of said drainage assessment, which is 
a lien on the land purchased, then such purchaser who pays the said drainage 
assessment shall have a right of action against the warrantor of his title under 
the covenant of general warranty contained in his deed for the recovery of the 
amount paid. (1919, c. 282, s. 3; C.S., s. 5371.) 

Section Does Not Refer to Future does not refer to future assessments not due at 
Assessments. — An assessment matured and the time the land was purchased. Branch v. 
due, under the decisions, would constitute “a Saunders, 195 N.C. 176, 141 S.E. 583 (1928). 
lien on the land purchased,” but this section Consequently, liens on lands within a 
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statutory drainage district for assessment encumbrances contained in a deed until they 
charges for its maintenance and upkeep do not are due and payable. Branch v. Saunders, 195 
fall within a warranty or covenant against N.C. 176, 141 S.E. 583 (1928). 


§ 156-116. Modification of assessments. — (a) Relevy. — Where the court 
has confirmed an assessment for the construction of any public levee, ditch, or 
drain, and such assessment has been modified by the court of superior 
jurisdiction, but for some unforeseen cause it cannot be collected, the board of 
drainage commissioners shall have power to change or modify the assessment 
as originally confirmed to conform to the judgment of the superior court and to 
cover any deficit that may have been caused by the order of court or unforeseen 
occurrence. The relevy shall be made for the additional sum required, in the 
same ratio on the lands benefited as the original assessment was made. 

(b) Upon Sale of Land for Assessments. — If any person, or any number of 
persons, claiming to have title to any tract or tracts of land subject to 
assessment or drainage tax shall fail to pay any annual assessment levied 
against such lands, and the sheriff or tax collector shall be compelled to sell 
such lands under the law for the purpose of making such collection, the net 
proceeds of such sale shall be paid to the treasurer, to be held by him and 
disbursed for the purpose of paving the current assessment and future annual 
assessments so far as the proceeds may be sufficient. When the fund in the 
custody of the treasurer shall be exhausted in the payment of annual 
assessments against such lands, or there shall not be a sufficient sum to pay 
the next annual assessment, the treasurer shall immediately give written 
notice to that effect to the chairman of the board of drainage commissioners of 
the district, and also to the clerk of the superior court, whereupon the board of 
drainage commissioners shall institute an investigation of such tract or tracts 
of land to determine the market value, and if they shall find that the market 
value is not equal to all the future annual assessments to cover its share of 
installments of principal and interest on the outstanding bonds, they shall 
proceed, with the approval of the clerk of the superior court, to make new 
reassessment rolls on all the remaining lands in the district and increase the 
sum in sufficient sums to equal the deficit thereby created and such new 
assessment rolls shall constitute the future assessment rolls until changed 
according to law, and shall be certified to the tax collector as herein provided in 
lieu of the former assessment rolls. However, the tract or tracts of land which 
have been so sold by the tax collector shall continue on the assessment roll in 
the name of the new owner, but reassessed upon the new basis, and the 
drainage tax collected at the same time and in the same manner as other lands 
as long as such lands may have sufficient market value out of which to collect 
the annual drainage tax, and when such lands shall cease to have such value, or 
shall be abandoned by the person claiming title thereto, the drainage 
commissioners may omit the same from the assessment roll with the approval 
of the clerk of the superior court, but such lands may in the same manner at 
any time in the future be restored to the assessment rolls. 

(c) Surplus Funds. — If the funds in the hands of the treasurer at any time, 
arising under this section or in any other manner, shall be greater than is 
necessary to pay the annual installments of principal and interest, or the 
annual cost of maintenance of the drainage works, or both, such surplus shall 
be held by the treasurer for future disbursement for other purposes as herein 
provided or subject to the order of the board of drainage commissioners. 

(d) Insufficient Funds. — If there shall be any impairment or destruction of 
the drainage works by any unforeseen cause or occurrence not anticipated, 
during the period of construction by the contractor, the contractor shall 
nevertheless repair and complete the works according to the contract and 
specifications and shall be liable therefor and also his sureties on his bond; but 
if the contractor shall make default and if there shall be a failure to collect all 
resulting damages from such contractor and the sureties upon his bond, and it 
shall thereby be necessary to raise a greater sum of money to complete the 
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drainage works in accordance with the plans, or if for any other unavoidable 
cause it shall be necessary to raise a greater sum to complete such drainage 
works, the board of drainage commissioners, having first obtained the approval 
of the clerk of the superior court, shall prepare new assessment rolls upon all 
the lands in the district upon the original basis of classification of benefits and 
increase the same in sufficient sums to equal the deficit thereby created, and 
the same shall constitute the new assessment rolls until changed according to 
law, and shall be certified to the tax collector as herein provided. 

(e) Additional Bonds Issued. — If for any of the causes hereinbefore recited 
in this section, or for any other cause, a sum of money greater than the 
proceeds of sale of the drainage bonds shall become necessary to complete the 
drainage system, and the board of drainage commissioners shall determine 
that the amount to be raised is greater than can be realized from the collection 
of one annual assessment upon the lands in the district without imposing an 
undue burden upon the lands, or if it is advisable or necessary to raise the 
money more expeditiously, then and under such conditions additional bonds 
may be issued in such aggregate sum as may be necessarv. 

(f) Manner of Issue. — The proceedings for the issue of such additional 
bonds shall be substantially as follows: The board of drainage commissioners 
shall file their petition with the clerk of the superior court, setting forth all the 
facts which require the expenditure of more money and the issue of additional 
bonds to complete the drainage system, which shall be accompanied by the 
recommendation of the drainage engineer who was one of the original viewers, 
or some other expert drainage engineer selected by the drainage 
commissioners; whereupon the court shall issue a notice to all the owners of 
land within the district reciting the substance of the petition and directing each 
to appear before the court on a day certain, not less than 20 days after the 
service upon all the parties, and to show cause, if any they have, why the 
additional bonds should not be authorized, which notice shall be served 
personally on each such landowner by reading the same, and by leaving a copy, 
and if the same cannot be personally served, then it shall be served in the 
manner authorized by law. Any landowner may file an answer denying any 
material allegation in the petition or setting forth any valid objection to same 
before the return day thereof. 

Upon the day when the notice is returnable, or on such day as to which the 
same may have been continued, the court shall proceed to hear the petition and 
answers. If the court shall find that the allegations of the petition are true, and 
that the issue of additional bonds is advisable or necessary, the court shall 
make an appropriate order authorizing and directing the issue of such 
additional bonds, fixing the amount of such issue, the date of same, the time 
when the interest and principal shall be payable, and all other matters 
necessary and appropriate in the premises. Any landowner may appeal from 
the order of the clerk of the superior court, and on such appeal only the issues 
raised in the answer shall be considered, and such appeal and the further 
procedure thereon shall be as prescribed in special proceedings, except as 
modified by this Subchapter. 

After the court shall have ordered the additional issue of bonds, the further 
procedure as to the assessment rolls, the levying and collecting of the drainage 
taxes, the disbursement of the revenue A regen for the payment of such 
bonds and interest thereon, and all further procedure shall be the same as 
required for the establishment of drainage districts. The additional bonds 
issued shall not exceed twenty-five percent (25%) of the total amount originally 
issued. The additional issue of bonds shall bear six percent (6%) interest per 
annum and may be made pavable in 10 annual installments, or in lesser 
number of annual installments as nearly equal as may be, as recommended by 
the board of drainage commissioners and approved by the court. (1909, c. 442, s. 
39; 1911,.c.,67, s. 1b;.C..S.38.0512) 1969, Ca (57, S24.) 

Surplus Returned to Owners. — Where a_ the property owners therein for improvements, 
drainage district of a county having assessed and when having completed the same there is a 
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surplus in the hands of the county treasurer, 
the board of drainage commissioners may, upon 
the exercise of a sound discretion, and in good 
faith, determine that the fund on hand is not 
necessary for further disbursements for the 
benefit of the district, according to the plan 
adopted, and distribute the same_ propor- 
tionately among those assessed in ac- 
cordance with law especially when such 
owners have thereto agreed. Foil v. Board of 
Drainage Comm’rs, 192 N.C. 652, 135 S.E. 781 
(1926). 

The disposition of funds of a drainage 
district is a matter of statutory regulation in 
North Carolina. In re Perquimans County 
Drainage Dist. No. Four, 254 N.C. 155, 118 
S.E.2d 431 (1961). 

Public-Local Law Must Be Followed. — 
Where, under the provisions of a public-local 
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law, a drainage district may lend its money 
derived from its assessments until required for 
use in payment of the principal and interest on 
its bonds maturing serially for a period of 10 
years, and the statute provides for a depository 
for these funds, the drainage commissioners 
may not contract with a different bank to 
deposit the funds there, in consideration of such 
bank buying at par a certain issue of such 
bonds that could not otherwise have been sold, 
except below par; nor could the transaction, 
contemplating a period of 10 years, be 
construed as a loan to the bank as authorized 
by the statute, and the transaction is void, 
regarded either as a deposit of the funds or a 
loan thereof. Commissioners of Robeson 
County v. Lewis, 174 N.C. 528, 94 S.E. 8 (1917). 

Cited in Robeson County Drainage Dist. No. 
4 v. Bullard, 229 N.C. 633, 50 S.E.2d 742 (1948). 





§ 156-117. Subdistricts formed. — Subdistricts may be formed by owners 
of land in main districts theretofore established in the manner provided for the 
organization of main districts. Such subdistricts shall have the right to use the 
ditches or canals of the main districts for outlets. The formation of subdistricts 
shall not operate to release the lands in any subdistrict from the payment of 
any assessment or levy made prior to the formation of such subdistricts, nor 
from any assessment which may thereafter be made for the completion and 
maintenance of the canals in main districts, or for the payment of the principal 
and interest on any indebtedness incurred by the main district, nor shall it give 
the subdistrict any claim on the funds of such main district for its local use. It 
shall be the duty of the drainage commissioners of the main district to control 
all matters pertaining to the main district drainage. Drainage commissioners 
for the subdistricts shall have authority and control over all matters pertaining 
to drainage within their respective subdistricts, except such work as belongs 
exclusively to the main district. (1917, c. 152, s. 8; C.S., s. 5373.) 


§§ 156-118 to 156-120: Repealed by Session Laws 1961, c. 614, s. 11. 


§ 156-121. Redress to dissatisfied landowners. — Anyone owning land 
which has been reclassified by the board of viewers who is dissatisfied with 
their classification shall have the same redress as has heretofore been provided 
where divisions of classification have been made by a petition to the clerk or 
otherwise. (1923, c. 231, s. 4; C.S., s. 5873(d).) 


§ 156-122. Increase to extinguish debt. — If in the opinion of the board of 
drainage commissioners it would help the sale of the maintenance or 
improvement bonds, or they would deem it necessary under the provision of 
G.S. 156-101, they may, with the approval of the clerk of the superior court, 
add to the amount estimated by the board of viewers a sufficient amount to 

ay off all outstanding obligations of the district, leaving this their only bond 
mse. (1925-6. 251. S.0; ©. med. 0505 e).) 


§ 156-123. Proceedings as for original bond issue. — The compensation of 
the board of viewers and their assistants, together with all other expenses in 
connection with this bond issue, shall be paid in the same manner, the duties 
and power of the clerk, and the duties and power of the board of drainage 
commissioners, the bonds shall be advertised and sold, divided into such 
annual installments, bear such a rate of interest, the landowners shall be given 
the same notices and the same rights to pay cash, the contract shall be let and 
supervised, and contractor paid the same, as if this was the original! bond issue. 
(192) Xai) 840; Gus. fsbo 1otL).) 

Cross Reference. — See note under § 156-92. 
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§ 156-124. No drainage assessments for original object may be levied on 
property when once paid in full. — Whenever any assessment has been made 
or may be made by any drainage district formed under the laws of the State of 
North Carolina upon any lands in said district, either for construction or 
maintenance of its system of drainage or for any other purpose, and the 
particular assessment made against any particular piece of property has been 
paid or shall be hereafter paid in full, then and in that event no other or further 
assessment may be made upon said land for the purpose of providing money 
for the purpose for which the original assessment was made. (1933, c. 504; 1935, 
c. 469, s. 5.) 


Local Modification. — Mecklenburg: 1933, c. 
504; 1935, c. 469. 

This section does not apply to bonds issued 
prior to its effective date, or affect the right of 
the holders of such bonds under prescribed 
conditions to require the levying and collection 
of special assessments for the purpose of 
paying the bonds. Board of Comm’rs v. Gaines, 


not to affect the liability of lands within a 
drainage district for additional assessments 
necessary to pay a judgment against the 
district, rendered prior to the effective date of 
this section, for improvements theretofore 
made by the district. Virginia-Carolina Joint 
Stock Land Bank v. Watt, 207 N.C. 577, 178 
S.E. 228 (1935). 


221 N.C. 324, 20 S.E.2d 377 (1942). 
Assessments to Pay Judgment Rendered 
Prior to Effective Date. — This section is held 


§ 156-124.1: Repealed by Session Laws 1961, c. 614, s. 11. 


ARTICLE 9, 
Adjustment of Delinquent Assessments. 


§ 156-125. Adjustment by board of commissioners authorized. — The 
board of commissioners of any drainage district may, in connection with the 
issuance of bonds for the purpose of refunding outstanding bonds of the 
district, and in addition to preparing a new assessment roll, for the payment of 
principal and interest of such refunding bonds, and when the bonds so 
refunded constitute all of the bonds of the district for which an assessment has 
been made against property therein, adjust the uncollected delinquent 
installments of the assessment made upon property in the district, for the 
payment of principal and interest of the bonds so refunded and for other 
purposes authorized by law before said bonds were refunded. The adjustment 
of such delinquent assessments may include reduction of the principal amount 
of the delinquent installments, not exceeding fifty per centum (50%) thereof, to 
which reduced installments shall be added interest computed thereon, at a rate 
not less than the rate of interest of the refunding bonds, from the date of 
delinquency of said installments to the date of the refunding bonds, and 
shall include any costs legally incurred for the collection of the same; the date 
of delinquency shall be deemed to be the first day of December following the 
date upon which each of said installments became due: Provided, however, all 
delinquent installments of such assessment shall be adjusted on the same basis 
and by the same method. (1935, c. 469, s. 1.) 


§ 156-126. Extension of adjusted installments. — Upon adjustment of 
delinquent installments of any assessment as provided herein, the payment of 
all delinquent installments so adjusted may be extended over a period not 
exceeding the life of the issue of refunding bonds, but in no event over a period 
exceeding 20 years. Such extension shall be made by the preparation of 
assessment rolls, which shall provide for the payment of installments so 
adjusted in equal annual installments which shall become due annually on 
September 1, in accordance with the original assessment, and shall bear 
interest at the rate of four per centum (4%) per annum from December 1 
following their due date until paid. Such assessment rolls shall be prepared and 
filed with the sheriff and the clerk of superior court and receipts shall be 
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prepared and the same shall be collected in the same manner as other 
assessments of the district. (1935, c. 469, s. 2.) 


§ 156-127. Special fund set up; distribution of collections. — The 
collection of assessments adjusted under this Article and of interest accrued 
under G.S. 156-126 shall be set aside in a fund and shall be applied as follows: 
One third of such collections may be used solely for operating and 
administrative expenses of the district, but the remaining two thirds thereof 
shall be reserved as additional security for the payment of the refunding 
bonds, or for the purchase and retirement of such refunding bonds, at prices 
not exceeding par and accrued interest. (1935, c. 469, s. 3.) 


§ 156-128. Approval of adjustments by Local Government Commission. 
— Any adjustments of delinquent assessments under the provisions of this 
Article shall be effective only upon approval of the Local Government 
Commission. (1935, c. 469, s. 4.) 


§ 156-129. Amount of assessments limited; reassessments regulated. — 
The assessments made under this Article shall in no instance, and against no 
piece of property, be greater in amount than that percent which the percent 
assessment authorized by this Article bears to the unpaid original assessment 
upon each piece or tract of property within the district. In no instance, either 
under this Article or any other law, shall any reassessment be made upon any 
piece of property for the purpose of providing money for the same purpose for 
which the original assessment was made, when the original assessment upon 
said property has been paid, or shall be paid prior to such general 
reassessment, nor to the extent that the original assessment has been paid. 
(1935, c. 469, s. 4(b).) 


ARTICLE 10. 
Reports of Officers. 


§ 156-130. Drainage commissioners to make statements. — It shall be the 
duty of the commissioners of all drainage districts in the State of North 
Carolina organized under the provisions of the laws thereof to file with the 
clerk of the superior court in the county where such district is organized a 
monthly statement or account during the course of construction of canals for 
the district, showing the receipts and expenditures of all funds coming into 
their hands belonging to such drainage district for the period of one month 
prior to the day on which the same is filed, and also to post a copy of such 
statement or account at the courthouse door in the county. After the 
construction of the canals has been concluded and the drainage commissioners 
have only to maintain the canals, said drainage commissioners shall only be 
required to file and post the annual statement required in G.S. 156-131. Such 
statement or account shall be certified by the chairman of the board of 
commissioners of each drainage district and shall be attested by the secretary 
thereof, and a copy thereof shall be filed and kept as a part of the minutes of 
the district. (1917, c. 72, 5.1; C.S., s. 5874; 1927, c. 98, s. 6.) 


Cross Reference. — As to this section not 
applying in case of special local act, see note to 
§ 156-137. 


§ 156-131. Annual report. — At the end of each fiscal vear the board of 
commissioners of all drainage districts in the State of North Carolina shall file 
with the clerk of the superior court in the county where the district is 
organized a verified itemized statement of receipts and expenditures of all 
funds belonging to the district during the fiscal year just closed. (1917, ¢. 72, s. 
2; C.S., s. 5875; 1957, c. 1410, s. 2.) 


Cross Reference. — As to this section not 
applying in case of special local act, see note to 
§ 156-137. 
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§ 156-132. Penalty for failure. — Any board of commissioners of any 
drainage district in the State, and each of the members thereof, which shall fail 
or refuse to file the statements or accounts, as provided in G.S. 156-130 and 
156-131, shall be deemed guilty of a misdemeanor and upon conviction shall be 
Peedi yn the discretion of the court. (1917, c. 72, s. 3; C. S.,.s. 5876; 1957, c. 

410, s. 3. 


§ 156-133. Auditor appointed; duties; compensation. — The clerk of the 
superior court for the county where the district was organized, shall annually 
appoint an intelligent and competent person of sufficient experience, as auditor 
for each drainage district which levies current assessments or which has 
accumulated funds. The same person may be auditor of more than one 
drainage district. The auditor shall annually report to the court as to financial 
affairs of the drainage district. The auditor may prepare all financial reports 
required by the drainage law to be made to the court by the commissioners of 
the drainage district. The compensation of the auditor shall be fixed by the said 
clerk of the superior court, and shall be paid out of the general, or operating, 
fund of the district. (1917, c. 152;'s, 10;.1919, e.. 208)'s/ 3; Co Ss sn5377; 1959 ire. 
A2X);1963"'¢; (67,8) 11.) 


§ 156-134. Duties of the auditor. — The auditor for the drainage district 
will be required to examine the assessment roll and the records and accounts of 
the sheriff or tax collector as to the assessment roll which went into his hands 
on the previous first Monday in September and for all previous vears as to 
hich utile records and accounts of the sheriff or tax collector have not been 
audited. 

The auditor shall for each of such vears make a report as to each drainage 
district, showing the total amount of drainage assessments due for each vear, 
the amount collected by the sheriff up to the fifteenth day of May of the 
following year, the names of the owners of land, and a brief description of the 
lands on which the drainage assessments have not been paid, and the total 
amount of unpaid drainage assessments, with any further data or information 
which the auditor may regard as pertinent. 


If the lands in the district lie in other counties, the auditor for the county in 
which the district was established shall also examine the records of the sheriff 
or tax collector for such other counties. 


The auditor shall also examine the books of the treasurer for similar vears, 
and he shall report the amount of drainage assessments paid to the treasurer 
by the sheriff or tax collector for each year, and the amounts paid out by the 
treasurer during such years, and for what purposes paid. It shall be the duty of 
the sheriff and treasurer to permit the auditor to examine their official books 
and records and to furnish all necessary information, and to assist the auditor 
in the discharge of his duties. 


The auditor shall make a report to the board of county commissioners on or 
before the first Monday in July following his appointment, and he shall deliver 
a duplicate of such report to the chairman of the board of drainage 
commissioners of each drainage district established in the county. 


lf the sheriff has not collected all of the drainage assessments, or has not 
paid over all collections to the treasurer, or if the treasurer has not made 
disbursements of the drainage funds as required by law, or has not in his hands 
the funds not so disbursed by him, it shall be the duty of the auditor to so 
report, and to prepare two certified copies of his report, one of which shall be 
delivered to the judge holding a session of superior court in the county 
following the first Monday in July, and a copy to the solicitor of the judicial 
district in which the county is located, and it shall be the duty of such solicitor 
to examine carefully such report and to institute such action, civil or criminal, 
against the sheriff or tax collector or the treasurer, as the facts contained in 
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the report may justify, or as may be required by law. (1917, ¢. 152, s. 126... 
S. 5378; 1963, c. 767, s. 4; 1973, c. 108, s. 97.) 

Editor’s Note. — The 1973 amendment 
substituted “session” for “term” near the 
middle of the last paragraph. 


ARTICLE 11. 
General Provisions. 


§ 156-135. Construction of drainage law. — The provisions of this 
Subchapter shall be liberally construed to promote the leveeing, ditching, 
draining, and reclamation of wet and overflowed lands. The collection of the 
assessment shall not be defeated, where the proper notices have been given, by 
reason of any defect in the proceedings occurring prior to the order of the court 
confirming the final report of the viewers; but such order or orders shall be 
conclusive and final that all prior proceedings were regular and according to 
law, unless they were appealed from. If on appeal the court shall deem it just 
and proper to release any person or to modify his assessment or liability, it 
shall in no manner affect the rights and legality of any person other than the 
appellant, and the failure to appeal from the order of the court within the time 
specified shall be a waiver of any illegality in the proceedings, and the remedies 
provided for in this Subchapter shall exclude all other remedies. (1909, ¢. 442, s. 
Oli e.,8:) D019.) 


Liberal Construction of Chapter. — The 
drainage laws apply to the whole State, and by 
the express provision of this section they should 
be liberally construed to promote the leveeing, 
ditching, draining, and reclamation of wet and 
overflowed lands. Board of Drainage Comm’rs 
of Parkville Drainage Dist. No. 1 v. Brett Eng’r 
Co., 165 N.C. 37, 80 S.E. 897 (1914). 

A Necessary Provision. — This provision 
that the collection of assessments shall not be 
defeated, etc., is absolutely necessary if the 
public are to be protected in their purchase of 


§ 156-135.1. Investment of surplus funds. 


the bonds put upon the market. It is to be 
presumed that when the court has rendered 
such final judgment and the bonds are issued 
there will be no interference with the collection 
of the assessments to pay the bondholders, but 
that all controversies were thrashed out and 
settled before such final judgment. Banks v. 
Lane, 171 N.C. 505, 88 S.E. 754 (1916). 

Formation of District Not Subject to 
Collateral Attack. — Board of Drainage 
Comm’rs v. Lafayette Southside Bank, 27 F.2d 
286 (4th Cir. 1928). 


— Any drainage district 


organized under the provisions of Subchapter HI of Chapter 156 of the General 
Statutes and the governing authority of same is hereby authorized and 
empowered to invest any surplus funds or any funds not needed for the 
immediate use of the district in United States bonds or any securities or type of 
investment in which guardians, executors, administrators and others acting in 
a fiduciary capacity are authorized to make investments by virtue of Article 1 
of Chapter 36 of the General Statutes as amended. (1951, c. 1058, s. 1.) 

Cited in In re Perquimans County Drainage 
District No. Four, 254 N.C. 155, 118 S.E.2d 431 
(1961). 


§ 156-136. Removal of officers. — Any engineer, viewer, superintendent of 
construction or other person appointed under this Chapter may be removed by 
the court, upon petition, for corruption, negligence of duties, or other good and 
satisfactory cause shown. (1909, c. 442, s. 38; C. S., s. 5380.) 


§ 156-137. Local drainage laws not affected. — This Subchapter shall not 
repeal or change any local drainage laws already enacted. (1909, c. 442, s. 38!/2; 
C.8:, s. 5381.) 


Special Local Act Not Affected. — Where a 
special local statute for the formation and 
operation of a drainage district is complete in 
itself in all its details, a general law expressing 
itself applicable to all such drainage districts in 
the State, adding further duties and making 
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the failure of the commissioners to file certain 
reports an indictable offense, will not be 
construed to apply unless special reference is 
made to the special local act. State v. Gettys, 
181 N.C. 580, 107 S.E. 307 (1921). 
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§ 156-138. Punishment for violating law as to drainage districts. — If 
any person shall violate any of the provisions of law in reference to drainage 
districts as provided in this Chapter, or shall leave any log, brush, trash, or 
other thing where it is liable to wash into an adjacent stream and obstruct the 
flow of water or cut any tree so as to fall in a stream, or place any other 
obstruction in a stream in a drainage district, he shall be ‘fined not more than 
fifty dollars ($50.00) or imprisoned not more than 30 days. (1905, c. 541, ss. 7, 9; 
Rev., s. 3378; C. S., s. 5382.) 


§ 156-138.1. Acquisition and disposition of lands; lease to or from federal 
or State government or agency thereof. — The district may acquire such 
lands as may be necessary or convenient to enable it to accomplish the 
purposes for which the district was established. If the lands cannot be acquired 
by agreement as to the purchase price, then and in such event, the power of 
eminent domain is hereby conferred and the same may be condemned by the 
procedure set out in G.S. 156-67 and Article 2, Chapter 40 of the General 
Statutes. The land so acquired may be used in such manner and for such 
purposes as the commissioners of the district may deem best. If, in the opinion 
of the drainage commission of the district such lands should be sold, leased or 
rented, the board may do so, subject to the approval of the clerk of the superior 
court. 

The commissioners of the district are hereby authorized and empowered, in 
their discretion, to convey or lease to the State or federal governments, or any 
of their agencies, with or without consideration, any properties, real or 
personal, belonging to said district, if in their opinion such is necessary to 
enable the district to receive State or federal funds available to it. The terms of 
such conveyance or lease shall be subject to the approval of the clerk of the 
superior court of the county in which the district was established. 

The commissioners of the district are authorized and empowered to lease 
from the State or federal governments such real or personal property as may 
be needed by the district to enable it to efficiently operate and maintain the 
district for the purposes for which it was established. The terms of such lease 
shall be subject to the approval of the clerk of the superior court of the county 
in which the district was established. (1957, c. 539.) 


§ 156-138.2. Meaning of ‘‘majority of resident landowners’’ and ‘‘owners 
of three fifths of land area’’. — Wherever in this Subchapter reference is 
made to a “majority of resident landowners” or “owners of three fifths of the 
land area,” such reference shall be deemed to refer only to lands alleged in a 
petition or adjudged by the court to be benefited by the proposed construction 
work. (1959, c. 1312, s. 2.) 


§ 156-138.3. Notice. — Unless specifically required by the provisions of this 
Subchapter, it is not necessary to give notice to any landowner of a motion 
made to, or order rendered by the clerk of the superior court or the judge of the 
superior court relating to the affairs of the district, financial or otherwise, 
except when an assessment is proposed to be made upon his land and then such 
notice shall be given as is required by the provisions of this Subchapter. This 
provision for notice of assessment shall not apply to assessments for annual 
maintenance expenses, which are provided for in this Subchapter, and 
specifically in Article 7A and G.S. 156-92. (1961, c. 614, s. 3.) 


§ 156-138.4. Procedures to be followed in connection with drainage 
projects that involve channelization. — Every drainage project that involves 
SH gN EA awe shall be subject to the procedures set forth in G.S. 139-47. (1971, 
c S 


768 


§ 156-139 CH. 156. DRAINAGE § 156-141 
SUBCHAPTER IV. DRAINAGE BY COUNTIES. 


ARTICLE 12. 
Protection of Public Health. 


§ 156-139. Cleaning and draining of streams, etc., under supervision of 
governmental agencies. — When the board of commissioners of any county 
subject to the provisions of this Article shall, by resolution duly adopted, find 
as facts: (i) that the cleaning out and draining of any portion of any 
nonnavigable stream, creek or swamp area in such county is necessary and/or 
desirable to protect and promote the health of the citizens of such county, and 
(ii) that the agricultural benefits which the lands along such stream or area 
might receive from such cleaning out and draining would be so negligible as not 
to justify the levying of any special assessments against such lands on account 
thereof, it may order, provide for, and accomplish the cleaning out and 
draining of such portion of such stream, creek or swamp area by, through, and 
under the supervision and jurisdiction of, the health department, or any 
sanitary committee, or any drainage commission, or other gov ernmental 
agency or department of such county. (19438, c. 553, s. 1.) 


Editor’s Note. — For comment on this 
section and §§ 156-140 and 156-141, see 21 
N.C.L. Rey. 352. 


§ 156-140. Tax levy. — In order to carry out and accomplish the objects and 
purposes of this Article, the board of commissioners of any such county may 
annually levy and collect a countywide tax not exceeding two cents (2¢) upon 
each one hundred dollars ($100.00) in value of the taxable property in such 
county. (1948, c. 553, s. 2.) 


§ 156-141. Article applicable to certain counties only. — This Article shall 
apply only to those counties which may have a population in excess of 100,000 
persons. (1943, c. 553, s. 3.) 

STATE OF NORTH CAROLINA 


DEPARTMENT OF JUSTICE 
Raleigh, North Carolina 
February 1, 1974 


1 Robert Morgan, Attorney General of North Carolina, do hereby certify 
that the foregoing recompilation of the General Statutes of North Carolina was 
prepared and published by The Michie Company under the supervision of the 
Division of Legislative Drafting and Codification of Statutes of the 
Department of Justice of the State of North Carolina. 


ROBERT MORGAN 
Attorney General of North Carolina 
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